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Defendant in Zrror, 
i BRROK TO 


MUNICIPAL COURT 
A OF CHIUAGO, 
IRVING wuuTTaKY, A 
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Opinion filed Feb. iL, 1925. 


UR. PRERIDING JUSTICE O UORYOR delivered the 
opinion of the court. 


‘tee, 4n inforamtion wae filed by leave of court, charg= 

pg, rh the defendant" yging tv} bho | bailee of #14 lawful money 
of the Mited States of America, “ane property of Soyne & 
Nevine, 2 corporation, did unlawfully ond fraudulently convert 
the seme to his own use." Tre defendant waived hie right to 
a trial by jury end the matter wae aubmitted to the court, 
and after a hearing the court found the defendant guilty *of 
larceny of property of the velue of Fourteen bollare ($14.00) 
in wanner and fora es charged in the Information herein” and ; \ 
imposed a sentence that the defendant be confined thirty daye / 
in the lguse of Correction and fined in the sum of One Dollar. 


The evidence discloses that Coyne & Sevines wae & 
corporation engaged in the egg business and from time to tine h 
sold eggs to the defentiant on an open aocount; that the aofend- | 

ant would make payments on account of the efigs every tro or ; 
three weeks; that in the month of Ostober, 1923, the aefendent | 
exlled upon Coyne & Weving and made them = payment on ascount, | 
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giving them $62.00 in onsh and a check for $17.83 which 

wae drawn by one Gheefus, payable te the defendant and 

by him endorsed; the check being given to the defendant 

by Gheefue in payment of eggs, which the letter purchased 
from him. Goyne & Hevins deposited the cheok in their 

bank, but a few days afterwards it wae returned unpeid 

to then on secount of insufficient funds. The evidence 
further shown that upon receipt of the check by them from 
their bank, they celled up, on the telephone, the maker 

of the check and informed him of the fect that it had been 
returned unpaid «nd the maker of the checky Gheefus, said 
thet he would give » new check for the same amount, if some 
one would enll upon him for it; that efterwards, the followe 
ing day, the defeniant ezlled at Coyne & Hevine ond ges in- 
formed of the facts in reanrd to the check and he etated that 
he would teke the wheok and get the eash from Checfus. Therese 
upon Goyne & Nevine gave the check back toe the defendant whe 
afterwnrds teok the matter up with Cheefus snd the latter paid 
him two or three dollars at 2 time until the 917.63 was paid, 
The evidence further shows that when the cheek was returned 
by Boyne & Nevins to the defendant, they charged him with 
thin amount upon their books. ‘The evidence further tends 

to show that the defeniant again called at Coyne 4 Nevins’ 
place of business and when aeked about the soney, stated 

he had collected it, but hed used it te buy a suit of clothes. 
It further appears from the evidenee that the ‘defendant ownd. 
Coyne & Nevins more than the amount of the check and that 
dewand was made upon him for the amount which he owed. them 
which included the asount of the check. 
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The charge sceinst the defendant wes that he vas 
guilty of violating Geo. 170 of the Griminel Goede, which 
provides; “If any bailee of any bank bill, note, aoney or 
other property shall convert the same to hie own use with 
intent to et@n) the aame, or secrete the some with intent 
to do so, he shall be deemed guilty of lereeny." Under this 
statute if the evidence disclosed that Coyne & Nevins entruste 
od the eheck to the defendent for the purpese of having him 
collect the money for thea end thrn it over te them, hé wight 
be guilty of « violation of the statute, but we think upon 
® careful consideration of the evidence in the record, that 
thia was not dene, mut that Coyne & Bevine returned the cheok 
to the defendant and were holding him for the amount of it, 
because they charged him rith thie amount upon their books, 
and in subsequent statements sent to him, the smount of the 
oheck wag inoluded in a larger amount which he owed and which 
they demanded thet he pay. The effect of what was done by 
Geyne & Hevines in returning the check to the defencont, was te 
wipe out the eredit which they had given te him for the check 
and to treat the matter as though he had never givem them the 
gheck, We are clearly of the opinion, upon 2 consideration of 
wll the evidence, that it dees not mrrant the finding thet 
the defeniont was guilty and the judgment of the tmicipel 
Gourt of Chicage is, therefore, reversed, 


REVERBED. 


THOMSON, J. AND TAYLOR, J. GOMOUR. 
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J. auscEn, 
sete in Error, | 3 
RROR TO 
v. \ CLREVIT cover, 
; QOOK gcunTY, 
CHARLES HORM, | ; yee phe 
Plaintiff in ban 5 Z23¢ oN. 621 
‘ Opinion filed Feb. 11, 19%, 


MR. PERBIDNING JUSTICR GO CONNOR delivered the 
opinion of the court. 


On June 25, 1920, J. A. Hessen filed his bill of 
complaint in the Gircuit Geurt of Sook County against Charles 
Horm. Ten days prior thereto, Horm had filed his bill 
ageinst Nessen in the seme court. On November 16, 1920, 
an order wag entered congolidsating the two couses and after 
the pleadings were settled in both cases, the consolidated 


enuse was referred te 8 waster in chancery to take the proofs — 


and make up hie report. fhie the master did, and enid in his 
reporte that he had treated the two cnuses of action as one 
sonsolidated oauee, but be further atated that if the bili 
filed by Heaeen should be treated ag 2 s@parate cause, he 
recomaended that it be dismissed for want of equity, because 
Weseen had submitted no proof to sustain the allegations of 
his bill. 


Afterwards on April 16th, 1923, on motion of the 
goliditors for Weasen, an order wae entered by the Circuit 
Court dismissing Neesen's bill for want of equity at his~ 
costs. On the next day Nessen's solicitors made a sotien te 
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vaoute and set aside the order of April 18th ani thet an 
order be entered dismissing Hesnen's bill at his costes, 
which was accordingly done, 30 order entered te that effeet. 


Counsel for Horn contends that the chancellor 
wae not warranted in entering the order of April 19, 1993, 
but thet the order of April 18, 1933, show'd stand as that 
order disposed ef Neesen’sa bill on its merits. 


We have thie day handed dorn an opinion in the cone 
solidated cause of Horn ageinet J. 0. Hessen Luaber Co., et 
al, No. 26993, wherein the facts in regard to the pleadings 
and the stipulation of the ourties that the twe courses be 
consolidsted are sufficiently set forth eo that it is unnece 
eneary to agein state thes here, 


Se think it wae error te enter the orde# of April 
18th, disaissing the Nessen b1lil for want of equity, because 
the merite of his bill vere dieposed of in the consolideted 
eause, and ginee the deeree in the eenaclidated cause wes ene 
tered of reeord in the suit filed by Norn aesinst Neseen, it 
was necessary to anke some disposition of the bill filed by 
Beessen eguinst Korn, so that the record would diselese that 
thet ease had been diessosed of, Im these circumstances, we 
think it was entirely preper to enter an order in the Heseen 
gan@, dicmiseing it et compleinant's coats, as was done, and 
the decree of the Gireult Sourt of Gook County is, therefore, 


affirmed, 
APF IAMED, 


THOMSON, J. ANy TAYLOR, J. OUNGUR, 
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JOCELPH W821 and 

JULIA GE i, 
Appellees, 






MUNICIPAL GOURT 
OF GHICAGO, - 


9371.A. 621 


Opinion filed Feb, 11, 1925, 


PAULINE & 





HA, PRESLUING JUBTIO® OT GCRNGR delivered the opinion 
ef the eourt. 


Plaintiff brought an action of forcible detainer 
against the defeniont te recover possession of the premises 
known #8 Ho. 3257 North Hidgeway Avenue, Ghiesgo, There was 
a finding ond judgment in plaintiff's faver and the defende 
ant appenls. 


The record discloses that the defendant and her 
husband, Joseph Sieleki, had been oecupying the premises 
for three or four years before the instant case wae com 
menced, The evidence tends to shor that Joseph Sielaki 
wes the tenant under « written leece from Mra. Bauer, his 
wother-in-law, although the Leose is not in the record; 
fant aftervarde che died, end there apveara in the record 
what purports to be # lease of the premises in questisca 
executed by the Aduinietratrix of Wre, Bauer's Estate to 
Joeeph Sieleki, dated Janunry 26, 1996, covering o period 
from February 1, 1920 until the Slet of January, 1925, ote 
rental of §40,00 per month. The record further discloses 
thet the prenisea in question rere subject to an encumbrance 
scoured by ® trust deed executed by Mre, Bauer in her lifetime; — 
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that through & foreclosure proeeeding this property passed 
to the worthwestern Trust 4 Gavings Bank ond that the dee 
fencant anc her busteand being made parties te that proesede 
ing continued to oceupy the premioea ond thereafter paid 
rent to the bank; that the bauk afterwirds sold the property 
to Wledinlaus Goslinowaki, «nd on the 15th of August, 1922, 
Goslinowsh’ leased the preaises to the defendant Paviine 
Sieleki for « period beginning om the date of the leage 
and expiring on the 14th of pene, 1923, ata rental of 
$90.00 per month. The evidence further shows that after 
the exemtion of this Lease she paid the rent of $90.06 
per wonth te Goslinowski until sometime in the spring of 
1923, when Goslineweki sold the property to vlaintiffs 

and assigned the lease to then; thet Goslinoweki introduesd 
the plaintiffs to the defendunt as the new landlord, ond 
therenfter the defendant paid the rent to the pleintiffs. 
The Lease by ite terms expired August 14, 19233, andthe 
instant case wma beam on the next day, August 15, 1923. 


The defencant contends thet judguent is strong 
ona should be reversed because doseph Sielaki, the defende 
ant's hueband, was the party eecupying the premises in quese 
tion and he wac not made » party te the action. fe think 
thie point cannot be eninteined, because the lease in question 
ig exequted only by Fauline Glelezi ani the evidence ie that 
ahe paid the rent uwder the leisa, 


It is next contended that the lense is void because 
it wae never signed by the Lessor. This point is alse withe 
out merit, for it ie the law that it ies not necessary that 
a lease be signed by beth landlord and tenant, the tenant's 
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signature is oufficient ehere he ocouples the premises 
unier the lease, Jyeng v. fchwarts, 211 111. App. 57%. 
It is 2leso contended that there wae no legal notice to 
terminate the tenancy given. The lease expires by its 
terms Auguet 14, 1923, sont therefore, no notice wag ree 


qulrede 


The judgment of the Municipal Court is affirmed. 
AFP IRMED, 


THOUSOR, J. AND TAYLOR, Jd, CONOGUR, 
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M. LOWIRE GO, for use of Jnmes 
Helson, 


Defendant in Error, BRAOR TO 
~ \ / MUNICIPAL COURT 
GAGO TRUST OPMPARY, a corpération, OF CHICAGO, 


oni 
(Gernishee), 





Plaintiff ig Error. 


PITTA, 62 
f e. 6 Bethe VJ 1 


Opinion filed Feb. 11, 14925, 


MR, JUSTIOL TAYLOR delivered the opinion 
of the court, 


Thid cause involves the same matters ag thoae 
gonsidered and degided in &. Louise Graig for use of 
James Heleon v. General Eneber 28786, 
in which latter osse we have this day hended down cur op§mion; 
and ag the two onuses were consolidated, one being upon an 
appeal, sand the other upon « writ of error, the decision in 
General Humber 28786 ie decisive of this ease. 





REVERSED. 


O'CONNOR, Pd. AWD THOMSON, J. CONCUR. 
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Ve SUPERIOR ooURT, 
‘ COOK COUNTY 
FRRUERIGK ¥. OX, et a1, / : 
‘appellant. ys 3 ¢ I he 6 Ds 2 
\, eo 
haan Opinion filea Feb. 11, 1425, 


UR, JUSTION TAYLOR delivered the opinion of 
the court, 


On May 11, 1921, the complainant, Bema , Arnold, 
filed a bill to foreclose a trust deed dated Cotober 20, 
1906, which wee given to Edwin H. Arnold, trustee, to ace 
eure two notes given by the defendants Frederick W. and 
Franees 4, Gox, one for $100,006 and one for #456,00. The 
first note beoame due Ootober 80, 1907, and the second a 
year later, fhe defaults charged were non-payuent of taxes, 
aeseeanents, insurance, interest and seant security. The 
Gefendants above mentioned filed an anewer denying thet 
anything wan due, and ciniming that, inetead, the complaine 
ant vas indebted to then, They, also, set up in their ange 
wer that the actual complainant wee Edwin H. Arnold, Lucile 
4S. Cox, & defendant, filed an anesver, cleiming that she omned 
the property dexcribed in the trust deed, and that the notes 
had been paid, and thet fdwin H, Arnold was the real complain- 
ant. The defendonte, —. R. and Helen Burgess filed a joint 
answer, setting up that they have en sgreesent for & warranty 
deed for the premises; thet they are inforred that the whole 
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debt supposedly on the premises has been paid, and thet the 
prewikees are worth $8,000.00. dwin H. Arnold, trustee, 

did not anewer and bis default wee teken, Replications 

were filed and then the enuse was referred to a Waster. 
Hearings were had before him, and » large volume of testimony 
taken, and many exhibits were introduced in evidence, include 
ing many items of account covering certzin reeripts ond exe 
penees running over & period of about 19 yeurs. 


On Mareh 16, 1923, the Master*s report was filed. 
fie found, (1) that the court bad jurisdiction; (2) that the 
defendomts, Frederick ¥. and Frances & Goz, being indebted 
to the complainant gave the notes in question and the trust 
deed to secure them; (3) thet let 24 and one foot of lot 23 
were released therefrom; (6) thet the comwpleinant at the time 
of filing the bill wae the owner of the notes; (6) that dee 
fault wee made as to the interest due on April 26, 1915; (7) 
(3) (9) (10) that &. H. Arnold ae agent for the complainant 
paié certain taxes and assé¢sements and an auowmt for redexption, 
end for certain insurance premiumsp (11) (13) tbat E. H. Arnold, 
trustee, herein and husbend of complainant is an attorney 
at law anc hed been, for a nusber of years prior te the 
exeoution of said securities, attorney fer said Frederick 
We Gox; that as attorney he had received from said Com an 
assignaent of rents of the premises known ae 8844 South 
organ street; “and aleo had reeeived from eaid Geox an assigne 
mont of the rents on the premices 8753 Garpenter street;* that 
Arnold under the assignuent collected rents and paid out moneys 
for repairs on the premises; thet during the years for which he 
was collecting the rents and paying the expenses the moneys 
paid out by him exeeeded the anount received; that there was 
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not sufficient money received from the ineowe of asid proe 
perties to pay the interest on the notes and trust deed being 
foreclosed and to pay the taxes and insurance above referred 
to; (13) that defendants contend that geaid Eawin BK. Arnold 

is the owner of the notes and trust deed sought to be force 
eloged, but themeester finds that the complainant is the owner, 
and that im eny event the smounts of anid notes end the ine 
terest thereon from Ootober 20, 1912, and taxes and insurance 
previously etated, heve not been paid by eny of the defendants 
and are valid and subsisting liens against the above described 
premises, 


He further found as folicowa:e (14) "That the dee 
fendants, Frederick W. Gox ond Frances A. Gox, hia wife, have 
had a number of foreclosures brought against them and » nuaber 
ef deficiency judgaents have been rendered ageinat them, and 
have had some other Litigation; that prior to the foreclosure 
being started herein the said defendant, E. i. Arnold, trustee, 
gave a ata tenent of the amounts reoscived and disbursed by hia 
for vr. and re. Frederick . Gox, ond o disagreement eros 
concerning such atatement. Considerable evidenee has been 
taken in thie case as to » transaction in which the Chicagp, 
Reek Igieand & Pacifie Reilroed purchased Lot 24 and the south 
one foot of Lot 23 in Block 14 from said Frederick %, Gox. 
fhe purchase was m,de during February or Mareh, 1906, and at 
that time there woe an indebtedness on Lots 71,22, 35 and 34 
in Block 14 for @500 evidenced by the note of said Frederick 
W. and Frances A. Gox, dsted May 20, 1962, due three years 
after date, for the sum of $500 with interest at 6 per cent 
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evidenced by intercet notes. I, order to secure title to 
lots 24 and the aouth one foot of lot 23 for the railroad 
company it ens necesssry to procure a release from the 
trustee Henry F. Kidman, who refused to consent to this and 
the said Arnold wae exployed by the foek Igland goad to 
purchase property to widen the street, wanted to take up 

the sortgage which was then in the hands of arthur 0. Lueder, 
& real estate wan. We did take up the note and truest deed 
and at hie request the trustee released the property conveyed 
by anid trust deed so that it aight be gold to the Aock Igland 
without any imeumbrence thereon. That the money for the pure 
chase price paid by the Hock Iglend Railroad was $600 whick 
was deposited in escrow with the Real Estate Title & Trust 
Company and was to be paid out upon ite desuing ite guarantee 
policy to the purchaser which togk title in the name of 

My. Gable, showing no inewbrence on the property. The 
defendants contend that $212.50 ef this soney was used by 

uy. Arnold to reduce the {500. incusbrence and pay interest 
thereon oni that Hy. Gox hue never been credited in any state 
ment given by Hr. Arnold for this amount. The evidence ia not 
clear whether this money was used to help pay the $500 see 
oolled Eidsann trust deed but the mecter hae permitted the 
defendonts to offer all evidence in their possession shoring 
the transaction between themselves and wr. Arnold, and after 
considering a11 the evidence, it appeara that the aforesaid 
parties are largely indebted to Mr. Arnold eutside the notes 
sought to be foreclosed on herein, and are net entitled to 
have sane oredited on the notes sought te be foreclosed. 

The theory of the defendants also is that Mr. Arnold is the 
owner of the notes sought to be foreclosed which the saster 
finde is not so, but even if it sere so, the master finds that 
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the indebtedness wowld still exist ee stated in the bill of 
complaint, and that the defendente have not paid the netes, 
taxes and other itens which he has found to be due horein.* 


The master stated the eecount shoring the principal 
indebtedness as $556.00; interest thereon as $341.00; tax 
items, end interest thereon ae 9674.84; insurance and interest 
thereon ae $95.93, and solicitors’ fees as $450.00, making a 
total due of $2111.77, outside of aaster's fees and court costs, 
and recomended e deoree of foreclosure for thet amount. The 
defeninnts filed objections to the Waster's report. They were 
overruled, and ordered by the CGhamcelior to stand as exceptions, 
Om April 5, 1933, a decree of cale wee entered for the emount 
found due by the Haster, with interest to date, being the 
total sum of $2131.05, Thies appeal is from that decree, 


The defendants filed seven objections - which were 
later ordered to stand ee exceptions © to the Master's report. 


it wes elaimed that Eom 8. Arnold was not the owner 
of the principal note; that it hed been paid, and that ne 
suount thereon was due, The Mester found that the complainant 
was the owner. The complainant and her husband both testified 
eategorionlly that she wes the owner of the notes in question. 
On crossecxumination he was asked many questions coneerninge 
her ornership and his anewers only exphasize hie former statee 
ment that she we the owner, He testified thet the notes were 
given chiefly for woney of his wife, the compleinent, which he 
leaned to Frederick W. Gox; thet his wife had inherited between 
$3,000.00 and $4,000.00 from her father’s estate; that be 
attended to her affairs; that the complainant was the owner 
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from the time the trust deed wae recorded October 23, 1906. 
Further, it is admitted by Frederick ¥. and Franees A, Cox, 
defendants, in their anavers, that “being indebted te come 
Plainant in the principel eum of $550.00" they "made their 
two principel notes * * * that thereupon said mkers delivered 
geaid notes to comp leinant.* 


in view of the uncontradicted testimony ond the 
admisaion in the pleadings, we are bound to conclude thet 
the Raster and Ghancellor were justified in finding that the 
oomplainant was the owner, 


It wae claimed that the notes were paid end no 
auount wag due thereon; that the court erred in finding 
that any sum whetsoever wee p2id by the complainant for 
taxes or special aseesesente or fire insurance, interest 
and principal owed. fhet is & very Vegue objection. The 
agecounts rendered by £. H. Arnold cover nearly trentyefive 
pages of the ebstract, involving hundreds of items, running 
ever « period of about trenty years. In Moffatt v. Honer, 
154 I11. 649, the court said, "The exceptions are the pleade 
ings to the iteas of en account and cust be specific, and nct 
general, so they oan be reviewed by the Appellate Court or 
Supreme Courte" Haske Ve. Klainson, 43 111. App. 611, in 
Unyes v. Hewmond, 162 111. 155, the court eaid: 


*Tpe rule ia the sane ag stated by the owens 
Gourt of the United States in Ve wae 
Biack, S06, as followa; Ail that is neces e 
that the aheeshian ghould distinetly point out the 
rggone. and gonelusion of the master which it seeks 

to reverse. laving done so, it brings up for exam 
ination all questions of fact and of law arising 
upon the report of the master on that subject.* 
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To emy that it was errer to find thet any eum whate 
soever was paid for taxes or special assescmente, or fire ine 
surance, or interest, when those iteas cover pages of = long 
account, is net pointing out “distinctly® 26 the law requires, 
sepecially when from the record it sppears thet omny, if not 
all, of the items were properly made snd charged. Of course, 
in reality, & personal accounting between Edwin H. Arnold, whe 
ia = party only ae trustee, and Frederick #. Gox is not here, 
primarily, invelved, Mg defendant filed a ersesebill, The 
bill here is one merely te foreclose « trust deed given to 
eeoure the two notes, the execution and delivery of which ere 
admitted. Ag the evidence shows in elaborate detail all the 
items of charge and discharge made by the complainant, the 
Objections made should have peinted out distinetly the disputed 
itens. 


It is urged for the defendant that the notes were 
owned by Arnold, but that he had the suit begun in hia wife's 
name, 20 thet he might eroid a personal accounting between hime 
aelf snd the defendents, whieh accounting would show that the 
notes werepaid in full. Tre evidence shows that before the notes 
were given, Arnold had been the attorney for Box, and that fer 
many yours, thereafter, he acted ag his agent concerning the 
property involved. it, also, shows, secording te Arnold's 
teatimony, that he claime to have acted ae the agent of his 
wife, the complainant, in regard to the notes in question, 
and, ae her agent, to have made payments for her in settle- 
gent of taxes, eecessments, insurance, and other charges, in 
order to preserve theproperty which had been conveyed to him 
in the trust deed. He held, therefore, a fourfold position, 
agent for his wife, agent for Cox; that about his own personal 
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WSlations with Gox; and, besides, that arising from being 
trustee of the real estate sought to be foreclosed, He 

was & party tc the litigation, however, only se trustee 

in the trust deedj and the only igeue, here, is what asount, 
if anything, was due the complainant on the notes and under 
the trust deed, and not what was the account between him as 
agent of Cox, and not «het wis his own pereonel account with 
UOXe 


Arnelle testified to certein amounts which he said 
he paid eg agent of his wife. The Master recites them in 
detail in his account of whet was due her in addition to the 
principal notes and interest. There vss offered in evidence 
for the complainant certein tax receipta and certificates, 
and reesipte for ineurance showing the semounts allowed by the 
Master. mn crase-exemination, Arnold testified thet he had 
charge of his wife's effairs and pnid out his own soney or 
her money as her agent, that such money wes advanced as from 
the fund that belonged to her. It will be seen, therefore, 
that the evideneoe of the complainsnt and her husband, teken 
by itself, justifies the conclusion that the charges made 
by the master and sanetioned by the decree as to what eas dus 


the complainsnt were correct. 


But, it is urged for thedefendant that the written 
ascount whieh Arnold furnished the defendant Geox and which 
was offered in evidence by the defendonts, disproves the claia 
that the amounts allewed by the Master were actually mode and 
paid by Arnold for hia wife ovt of her funds, or by him out 
of hie own funds for her benefit. 
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There is undoubtedly some conflict between the 
ageount which he gave Gox, and the evidence thet all the 
items were paid out of her funds or out of moneys which 
he paid eoting for her as her agent. His account is based, 
apparently, on the theory that he received the rents fren 
the premises from year te year and hod certain other transe 
actions, which furnished 2 eredit for @ox,and that he, Arnold, 
used thet oredit, and in addition, soney of his orn, and 
in the end, beoame, personnily, a large: erediter of Cox; and 
in stating that secount, he eredits himself personally with 
#11 of the items which he and the complainant in their testie 
mony Claim were paid either out of her funds or by meney which 
he himeelf advaneed as her agent, In one view of it, that 
account may be considered inconsistent with his testimony, 
still, however, as fur as the onmplainant ic coneerned, being 
of the opinion, as we heve steted, thet the proof shows that 
whe owned the notes, what the outstanding persoyal account 
my have been between Edwin H. Arnold and Sex, is here imuatere 
ial; that would be mterial only in a suit between him and Cox, 


The complainant having shown by the direct testimony 
of her husband and other evidence, that the anounts allowed 
by the Master and confirmed by the decree were paid out for 
her by her husband as her agent, we do not feel justified in 
holding, notwithstanding the statement of account furnished 
by him to Gox, that the decree «ns erronesus, 


For either of the two reasons, therefore: firet, that 


the objections before the Master and the exeeptions before the 
Ghancellor were imeufficient; and second, as the complainant 
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proved thet she wae the owner of the two notes, and euffi- 
aiently proved that there had been paid out on her behalf 
the amounte nllowed by the @agter, we do not feel justified 
in holding the decree to be errontous, 


it ie contended thet error wae aede in regard to 
the admissibility of certain evidence. Ye do not find, howe 
ever, any of sufficient importance, to justify a reversal 
ef the decree. I¢ is alse contended that the amounts allowed, 
both for the Master's and Goliciter's fees, are teo large. 
Gonsidering the work which the record shows wan dege, We 
think them both te be reasonable, 


Finding no error in the record, the decree will be 


affirned. 
AFF IRRED, 


O'OOMNOR, Pod. ANU THOMMOM, J. GONOUR, 
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1¥A VORMAN, 


Appellee, | V4 
APPEAY/ FROM 


/ sOrERIOR covet, 

COOK GOUNTY, 
~mOMmTR EOD 
2 5 6 i Aen UW i yd 


' gpinion filed Feb. 11, 1925. 


We 


GITY OF Gulcacs, 
Appellant, ),/ 


MH, JUSTICE TAYLOR delivered the opigion of 
the sourt. 


The plaintiff, ida Yoraan, heaving Seen injured 
by felling upon a city siderolk, brought cuit ageinet the 
defendant, City of chicege, end obtained a verdict and 
judgnent in the cum of $5,905.00, This sppetl is theree 
from, 


i% is the theory of the plaintiff that the evie 
denes showed that she waa injured by reeeon of the defece 
tive sundition and the slipperiness of the sidewalk, in 
combination, It ia the theory of the defendens that the 
Plaintiff relied won amt prove4 were «licperinese, which 
does not of itself anke out a cause cf action. 


the declaratiom consisted of three counts. The 
first count alleges that on December 27, 1916, the defmide 
ant had control of Yavelend avenues, ani east and weet strect, 
between Hokeby street and Silten avenue, and ought to have 
kept it im good and safe repsir and condition, but wrong- 
fully and negligently poreitted it to be and reasin in bad 
and unanfe repair 2nd condition, and wrongfully and neglie 
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gently permitted and suffered snow and ice to nccumilate 

thereon for wore then «= week preetding Decenber 27, 1918, 

thereby unking the sidewalk at that time unsafe ond dangerous; and 
thet it knew or by ordinary eare could heave known of the uma fe 
and dangerous eondition of the eideraik at that time. It, | 
further, alleges that as ahe wae then passing slong the widse 
walk, and im the exercise of ordinary cere, and by reason of 

the unsafe, dangerous and slippery condition of the sidewalk 

at the time, she was thrown down end fell on the sidewalk and 


injured. 


The second count, in eddition to the charge es to 
the sidewalk being allowed to remin in bed snd unéafe repair 
and neglisently permitting snow and ise te acecumlate thereon 
and thus mmking it ungafe wd dangerous, alleges that it wes 
the duty of the defendant to reszove the snow and iat, but that 
it failed to io ite duty, and in consequence the plaintiff? 
while peasing over the sidewalk, in the exercise of ordinary 
care, and by reason’of the unsafe, dangerous end elippery cone 
dition, slipped «nd was thrown down end injured. 


fhe third count, alleges thet the defendant neglie 
gently permitted the sidewnlk to be end remain in bad and une 
eefe repair and condition, and to be and reasin uneven and 
permitted holes and depressiona therein, and permitted snow and 
ice to acowmlate thereon, making the sidewalk unsafe end danger 
ous, and that it was the duty of the defendant te keep the side= 
walk free from holes nd depressions so thet no snow and ice 
eould execumilste therein, and it was the duty of the as fondant 
to remove the snow and ice, but it failed to do so. it then 
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alleges that the plaintiff, while exercising ordinary 
gare, and while passing aleng the sidewalk, by reason of 
the uneafe, dangerous and slippery condition of the sidee 
walk, alipped upon said sidewalk and was thrown down and 
fell upon the sidewalk and was injured. 


On Beeenber 27, 1916, « little after six o'clock 
in the evening, and efter dark, the plaintiff, » married 
wowan about @%oyeurs of age, wae walking with her small 
boy, three years of age, eset on the south sidemalk on 
Waveland avenue, near Wilton avenue, when she fell and © 
was a¢riously injured, Sh became uneonscious, and when 
she came to, was taken home, About three weeks afterrards, 
ahe went to a hospitel, where on operation on the eoccyx was 
perforaed. 


fre important question in the oase is whether the 
evidence sufficiently shores that the fall wae caused by reason 
ef the defendant's negligence in feiling to keep the sidewalk 
in proper condition for foot passengers. The plaintiff says 
that the conerete sidewalk wos broken in several places and 
that there were holes in it from four to six inches deep and tht 
on the day in question 4¢ wae covered with snow and ic@. Spe 
gays, further, that she shipped on the sidewalk where the ice 
was, slipved dorn right into the hole. Her evidence ig somes 
what confusing when she undertakes to be specific. She says 
she did not slip in the hole, but fell down right where the 
hole was; thet the whole sidewalk was fuli of holes from four 
to six inches deep; that she did not step inte the hole, but 
fell because of the hole; that there was ice all along the 
sidewalk and in the holes; that it hed rained and snowed and 
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had melted end froze agains that the sidewolk alanted down, 
ahead, and there ves @ hole at the foot of the slant. The 
evidence of & Mra. Anderson, who lived near, is to the effect 
¢het the sidewalk was full of holes five or six inches deep; 
that such had been ite condition for about five years; that 
when it rained there was water there so thet passersby bad to 
walk on the lawns that she was net on the cidewolk om the day 
in question and did not know if there wae an aneumilation af 
ice and snew there then. The evidenee of one ure, MoGevern, 
who lived near, ia to the effect thet the sidewalk was broken 
and had holes in it, four or five inches deep, 2nd that it had 
been in that condition three years, atvlesst. fhe evidence of 
her daughter is thet she used the sidewalk every day and that 
in places it wee from four to six inches down, and hed mors 
than one hele in it, and had beer in that eonditieg for several 
years; thet prior to the accident it had snowed and Peined 
ant the sidewalk hed net been cleaned; that it was frozen 
again, snd was real slippery and filled with ice and anor; 
that the sidewalk sloped toward the lawn and was partly filled 
with Lee and snow. On crosseexamination ehe said that several 
of the squares in the sidewalk were sloped down and hed been 
filled with snow and ives thet it had been sléshy the day before 
but at the time in question wag frozen up. 


‘ne renther report shored thst there was a msxiaus 
fall of snow, between December 1 and 25 of seven inches; that 
the maxim temperature on the 25th was 32°, the ainimm 29°, 
and the average 26°; thet on the 26th, the three temperatures 
were, respectively, as°, 29°, and 37°, ond that en the 27th, 
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44°, 19° ona 32°. 


The evidenee of one 0. G. Ouffin is to the effect thet 
he walked over the sidewalk two to three times a week; that it 
Sloped down in the center where the sections are; thet in the 
summer, after a rain, he would get hie feet wet; thet it wae 
sticking up a little at the ssetions and if you were not caree 
ful, you would oatoh your tee; thet im bis opinion the depresse 
fon was about three inches; thet there rere two of those dee 
pressions where the flage came together; thet where the sag 
was, there was alwayssner ang ice in December; that Saveland 
avenue tunes @ast and west , and that where the two flags 
from aosth to south meet there wee 2 slight depression. 


The defencent put in no evidence ae ta the contie 
tion of the sidewnlk, eave that of a clerk, one Lindled, an 
employee of the City and formerly a sidewalk inspector, sho 
testified as to whet he foutd the conditiog of the sidewalk to 
be in March, stout three months after the accident. He says 
there were then two depressions in the walk, one where the walk 
or flag ma dorn about helf an inch, snd, another, about 12 
feet sagt, which “ee down about an inechj that the flags vere 
six feet wide. Hie evidence is not quite clear, but sugreste 
that one of the stones wna down about en inch below the other, 
and ao, the one that was depressed slanted slightly. He , 
further, contradicted ali the witnesses for the pleinti#é 
ae to the sidewalk being broken, testifying thet there were no 
holes and no breaks in it. 


It io eleimed for the defendant thet the declerse 
tion 4id not state a cause of aetion, and thet ag its sotion 
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in arrest of judgment wes overruled, the trial court é¢rred, 
This coptention ia based on the theory that the declaration 
set forth as the oause of action only slipperinese of the 
sidewalk, and did net charge « structurally defective condie 
tien. The declaration, however, doer allege in the first 
count that the defendent ‘wrongfully and Regligently cuffere 
ead and pernitted the same to be and reweim in hed end unsafe 
repair and condition, «nd wrongfully and aegligently permite 
ted and guffered anow and ice te acousulate thereon and 
remain theremn for s long space of time * * * thereby making 
seid sidewalk at the time sforesaid unsafe end dangerour,* 
and in the third count, amplifier the charge, snd slieges 
that the defendent negligently permitted the sidernlk to be md 
remain uneven, 2ni “negligently permitted heles and depresge 
ions to be therein and wrongfully and negligently persitted 
and suffered snow and ice te sceumulats thereonj® and that 

it wae “the duty of said defendant te keep anid sidewalk in 
goed condition ana free from holes and depressions, so thet no 
snow, water and ice could accumulate in such holes or deprege 
eions,” but that *it feiled and neglected to keep said sidee 
walk oven «nd free from holes and depressions md to renove 

* * * gaid snow and ice.* it is then, further, alleged that 
‘vy reason of the wnsafe, dangerous and slippery condition 
of seid sidewalk * * * she then and there @lipped upon ssid 
sidewalk® ond was thrown done snd injured. 


Obviously, the etatement of the eamse of action 
oonteing a charge that the sidewalk eas in bad physics! cone 
dition, contzining holes and depressions that were a scuree 
of danger, and a charge that anow ami ice were peruitted to 
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accumulate thereon, And those charger are eonjunctive, 
They are alleged inocombinetion ae the proximate cause 

of her Zali, diipperiness is not slieged as the sole 
Physical sondition which preoipiteated her fall, but ae 

a deseription of ont of the elementp;in other words, ee a 
condition existing in conjunction with others, #11 ef which 
when taken together, wake out 2 charge of negligenee. te 
think, therefore, that the declaration wag good and thet the 
motion in arrest of judgaent was properly overruled. 


it is contended that the evidenee did not sufficiente 
ly prove that the holes znd depressions and the ice and 
snow caused her fnll, out that it enly shows thet she fell 
on account of the slisperiness ef the surface, and that it 
does not show that the anow and ice that were present gone 
stituted an obstruction to travel. The plaintiff says there 
were neles in the sidewelk thet were from four to six inches 
deep; Anna anderson, that it wea fubl of holes, five er 
six inohes deep; that there were holes four or five inches 
Getp; Marie buffing that the sidewalk in places was from 
four to @1x inches down in some places. All of those ritneeses 
lived in the neighborhood ond knew the loeality sell. Oscar 
imffin did net testify that there were any holes, but that the 
sidew:lk was sunk down where the sections are, thet the dco 
pression was about three inches, and that there were tee such 
depressions. Lindblad, wre exeuwined the sidewalk in the 
folleving Warch, stated that there was one flag down an inch 
and one a half imch; and thet there were no holes or breaks 
“an the sidewalk, 
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Gonsidering the testimony of the three witnesses 
who testified that there were hole» in the sidewalk from 4 
to 6 inches deep, andi thet of Marie Quffin that it was from 
four to six inches down in some pleews, it may well be that 
the jury believed that testimony and not that of Lindblad, 
and if they did, then, sterting vith thet as a premise, it 
uny well follow that believing thet there wee also snow en4 > 
ice on the broken sidewalk, the defendant was Liable for the 
wuneate and adengerous condition, the snow and ice being nere= 
ly an added element, though not, tazen by itself, the aomplete 
proximate eaueté, Fe are at quite a disadvantage in appraise 
ing the testimony, ee we bave but the printed record. fhe 
jury saw the witnesges 2nd so could much better determine 
their eoredibility. %e do not feel, therefore, that we are 
juatified in overriding the verdict as wanifestly «veinet 
the weight of the evidener. 


Opjection is made to certein inetructions. The 
one numbered 138 (s0ecalled) is predicated on a defective 
walk. In the view we take of the evidence, that was proper. 
As we have stated, there wes evidences that it wee broken, 
full ef holes, and so cut of repair. We do not think the 
instruction errontous, and the same may be said of instruce 
tions unboxed 150 ond 138. iInetruction numbered 157 states 
the law quite appowitely. fhe jury were entitled te be told 
that if s*aidewalk is itself in a defective condition heving 
holes or depressions therein, in which snor or ice accumulate, 
and such defective conditien proxiantely contributes to czuse 
the accident complajmed of, then such defective condition, tee 
gether with the accumulation of snow or ice may constitute 
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the proximate onuse" for falling. Gpunsel objected to a 
change which the trial judge wade in inetruction numbered 
156 ond given ap 168. The change wade wos necesezry, In 
view of the evidence it wae defective without the sedificne 
tion. Ag te the charges thut the instructions contained tac 
auch repetition on the sant subject, we do not feel justified 
in reversing the case on that ground. 


Tre contention thet the plaintiff 414 not prove 
notice given to the defendant is uatenable. The admission 
by the attorney Tor the defendant that the notice which was 
presented at the trial was served on the defendant, wae sufe 
ficient, even though it wae not subsequently physically made 
pert of, or read into the record. Admissions of watters 

of fact between counsel im the tried of cases are to be en= 


couraged. 


Thersis some eriticien of the spelling of the name of 
one of the jurors, One of the jurere called te try the case 
ig named J. x. Nemle, Among the names of the jurors whe 
signed the verdict, accerding to the Clerk's recerd, is 
J. Ke Beak, Foreman; snd in the Bill of Exeeptions, in the 
written verdict, thereis the name J, fF. Seahr, Forezan. The 
initials and the firet three letters of each are the sone, 
There is uo justificble doubt but thet a11 three designated 


the same pergone 


Finding ne substantial error in the record, tke 


judgaent is affirmed, 


APFLANE Rs 


O° CORWOR, F.J. SONCURS; 
THOMBOR, J. DISSERTING: 


i am umable to coneur in the foregoing decision. The 
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Plaintiff does not cloim that uneven ridges or hillocke of 
snow or ise, amounting to an obetruction to travelg hed 
been permitted te acoumuleate and rewain at the peint rhere 
ghe fell, ne claime rather, that the defendant bad neglie 
gently permitted the sidernlk "go be and rewain in bed and 
uneafe repair and condition, snd hed negligently permitted 
and suffered anow and ice to sequmulate thereen,® thereby 
aking the sidewalk unsafe, 


While the plaintif’, in her tertiaony, refers to 
*holes* in the sidewsik *four to six inches deep* and one 
to treo of the other witnesses wake similar references to 
the condition of the widewali, it is entirely clear, in ay 
epinion, when 811 the evidenes in the record sith reference 
to the alleged defects in the sidewsik is read, that there 
were no “holes” as we ordinarily understand thet tera, The 
omly structural defect in the sidewalk at the place where 
the plaintiff fell, muse that two of the conerete flags hed 
settled at the point where they came together, apparently te - 
the extent of about three inches, sccording to the sost ree 
lis@e evidence submitted in behalf of the plaintiff, and less 
than that, according to the defendent’s testimony. This ree 
sulted in teo slanting eurfeces screes these conérete flags, 
where water accumiated when it rained, At the time the 
plaintiff’ received her injuries, these slending surfaces were 
icy and slippery, and 211 that the evidenee shows, in ay opine 
fon, is thet she slipped on one of those surfaces. in dese 
cribing her experience on the occassion in question, she testi- 
fied that ahe “slipped and fell", and at anotherpeint she said, 
*2 glipped right on the sidewalk, right where the ice was;* 
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and on reedireot examination she testified, “My feet went 
right out from under s¢.* in desoribing the condition 

of the sidewnlk, she testified, "It was slanting. There 
was & hole there and full of ice,” She wae then asked wheres 
the hole wag end she said, “At the foot of the glant." One 
of her witnesses, im desoribing the sidewalk at the point 
where the plaintiff fell, anid, "It was just in « wave 

and when it would rain it would £111 wp with weter.* Ane 
other witness aid, “fhe sidewslk in places wee from four to 
eix inches down." Ayother witness testified, "Several of 
these squares had been sloped down and had been filled up 
with snow." <Apother testified, "Tye sideralk hed sunken doen 
in the center where the sections were aade * * * I showid 
jgucige about three inches * * * where the flegs came tegether 
** * and where thie sag was there wes always snow or icges* 
All theee witnesses testified in behalf of the plaintiff. 


In my opinion, 2 guvee of action may arise where 
it is shown that « sidewalk wan in « defective condition 
(such ae might be the basis of » cause of action if it caused 
an injury without any slippery condition being present) and 
was covered with enor and ice, though not in such quantitics 
as to eause an obatruction to travel, and the proxiaete 
enuse of the injuries complained ef, was the combined @efeate 
ivescondition of the sidewalk and the slipperiness esused 
by the presence of enor and ice, But a cesue of action is not 
proven, where the evidence shows that the sidewalk wae not 
in such a defective condition ae cowld be made the bagis ef s 
gause of action without any slippery cendition being present, 
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and snow and ioe were present so ae te cause slipperiness, 
but oot in such Guantition as to cause on cbetruction te 
travel, and the injuries were coused by the combined physi- 
gal condition of the sidewalk and the alipperinesa osused by 
the ioe and anew, Where a sidewalk is not so defective that 
4¢ may reasonably be said thet the city will be considered 
@allty of negligence if the sidewalk ia allowed to remain in 
such condition, the situation is net changed if a condition 
of utre slipperiness in added, due to & collection of eater 
or snow which hae been forzen, it would be utterly iapractic- 
able for = city to be required, at ite peril, to remedy every 
ae¢prenaion horever slight it might be, previded it was ouffici- 
ent to hold watery, which, when frogen would present «2 surface 
of ice, which ia nepessarily slippery. 


it bas been held 4 oumber of times that merely a 
slanting sidewalk Oy o depre@eion, not dangereys in and of 
iteelf, when ange slippery by tee, does not conetitute such 
a condition as will anke the Gity liable in dswages where one 
Slips end falle. Willage of Gibson v. Johnson, 4 11. App. 
268, where there wee on inclination of twenty-three and ong 
half inches in fourteen feet of sidewalk, which became very 
#lippery and uneven by reason of o fail of snow; Eacoub v. 
Suithers, 6 1}1. App. 472, where there was © nine and onewhalf 
imeh rise in the sidewalk in four feet, which bad become 
very slippery from the melting of snow and from boys sliding 
wpon it; and Meteger v. dity of Chicago, 103 Ill. App. 805, 
where one of the flagestenes of which the eideralk was som 
posed was broken longitudinally in the center, forming » 
Slight depression extending east and west slemg the walk, ond 
where the court said, *A were breek in » stone pavement which 
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does not endanger ite use under ordinary conditions, does 
not néecesenrily require repair, and the failure to so ree 
pair it dees not of itself and necessarily constitute nege 
ligenee,* ig the latter onee, the slanting surfaces had 
become slippery by reason of the ice, but the court pointed 
out that it was not s onee "“ehere gnor or ice had aceumilate 
ed in ridges oy uneven shapes such ge would necesssrily 
render pasasge along the walk dengerous.* 


The conditions involved in the case at bar were 
apparently precisely those presented in the Last ease cited. 
The sidewalk on which the plaintiff in the enee at bar fell, 
ran east and west, fhe witness sho geve the clearest dese 
eription of the situetion testified that et the pognt where 
the plaintiff fell, *these two flags ran from north te south 
from one edge 6f the sidewalk to the other * **" and there’ 
wee & depreseion se they met @ach other," which, this rite 
nese stuted, wan ebout three inches in extent. 


in ay opinion, the ease of Dregseg v. City of 
Shienge, 195 T11. App. 75, cited by the plaintiff, is net 
in point. There, there wae 2 depression in the sidewalk 
where 1% passed under a reilrend viaduct, and the plaintiff 
charged that the defendant City permitted large quantities 
of snow ond ice to secumiate in and around thet depression, 
making it dangerous fer persons using the sidewalk, snd that 
she wue thereby caused te fall, receiving the injuries com 
plained of, The court pointed out that many witnesses tese 
tified tht the sidewalk wae sumken and that mter rould 
accumulate in the gunken places *making bumps of ice some 
four or five inches highe* One witness described the plece 
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ae *full of holes and bumps, csicht to twelve inches in 
height." We such condition is complained of here. 


i am further of the opinion that the court erred 
in the giving ‘@f inatructions. Ineatructiona referred to 
in the briefe aiia in the foregoing ws jority opinion as 128, 
1306 and 138, (these bring the numbers of the pages ef the 
record on which the instructions respectively appesr) 211 
referred only to the question of the sidewalk being out of 
repeir end for thet resagon dengerous. The last instruction 
referred to, direote a vwerdiot, if the jury believe frog 
the evidence that the defendant felled to use reaconeble 
care in keeping the sidewalk in proper repair, fhe plaintiff 
doer not base her case, ae it is est forth in her declarze 
tion, in any count thereof, on the contention slone that the 
aigewalk wae cut of repair. Inetruetion 158 directs 2 vere 
diet on a theory which, the plaintiff has not deelsred upon. 
In all epunts there is an allegetion of a defsotive condition 
of the sidewalk plus snow and ice, end the plaintiff contends 
that the injuries were exused by a combination of the alleged 
defective oondition and the slleged slipperinesa occasioned 
by the mnow and ies. iI, my opinion, Instructions 126 end 
130, were net warranted by the evidence in the case. I am 
further of the opinion that the court eyred in giving 
Inetruction 137, where the jury were told that while a 
pedestrian ie not entitled te recover for injurics caused 
only by slipping on snow or ice upon a public sidewalk, yet, 
if the sidewalk in itself in a defective condition, having 
holes or depressions thersim, in which snow or ice accumlate, 
and such defective condition proximatelg contributes to cause 
the injuries, then such defective condition together with the 
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endow and ice waxy constitute the proxiaate cause of the ine 
juries. The instruction, in my opinion, is confusing and mise 
leading in several ways. it is useless to instruct a jury 

to the effect that some given thing aay conetitute the proximate 
gnuse of injuries unless it may be said thet if such be the 
case, a right of action will srive in the person injured, 

Fer the reasons already given, I au of the opinion thet a 
Tight of action dees not srice under the circumstances oute 
lined in this instruction, winless one of tro conditions is 
preecnt,e~ elther that the aecumulation of ice ond enew eas 
such os to amount te an obstruction to travel or that the ale 
leged defective condition of the sidewalk wee such as could be 
made the basis of a onuge of action, where one woe injured, 
beenuse of auch condition, withent the preecase of any ice or 
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MARY QUIGLEY, 
Sppellee, 
Jf) APPEAL FROM 
Pde 

vA WMIGIPAL COURT, 

F 
f OF GHIGAGS, 

{UREN & oowbaur, | 


tion, 7 E3714. 622 





wR. JUSTICE TAYLOR delivered the opinion of 
the court. 


The plaintiff, Mery (uigley. who hed in the 
latter part of 1916, bought for $1,005.00 tro first serte 
pages of 2509.00 euch from the defendant, ®, N. MaeQueen 
& Gpapany, on dune 10,1917, made = sontrect of exchange 
through, as abe elaine, Sinfield #, asoucen, President 
ef the defendant company, for ten simres of common stock 
in that compeny. he claims that at the time of making 
the exchange he told her they were giving bonds end that 
she would get one per cent more then on her mortgages, that 
ashe asked him if she wee teking ony risk and whether she 
gould have her money back at any time the same as on the 
mortgages, and that he said, "Absolutely no risk, Macqueen 
& Company's reputation standa baek of those bonds;* thet 
all ghe had to do was to give the company thirty days’ notiee 
and she would get her money back, less 1 per cent; that in 
the early part of 1919 she firet knew ahe had stock. 


Ghe further claime thet she saw hin in the spring 
of 1919, 2nd told hiz che rae giving him 30 daye’ notice; 
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that he asked for 60 deye' notice ond that she should come 
tack or telephone him; that she telephoned him, end he said, 
to weit & Little longer, "Just hove & little patience and 
cell me up agein, or come te ete me in & monthj" thet she 
telephoned five or six times but did not get hing thet on 
one occasion she did reach him, ond said, ‘What about my 
money, you know you have been stringing se # long time now, 
and I need my woney;" thet he exid, "You wust heve-a Little 
patience, you know the sar hae out we back in cur buwiness,* 


it ia admitted that she received dividends at the 
vate of 3 per cont exch in the sum of $35.00 on July 10, 
1917, January 10 and July 10, 1920, Aleo, thet on October 
@i, 1932, she mde 4 written demand on the defendant for 
$1,000,00, less one per cent, and tend:red back the certie 
fieate of atook, There wae a trial befere the court, withe 
out @ jury, and & finding and judguent for the plaintiff 
in the aum of $1,016.47. This appenl is therefrom, 


It is contended that the aefendant company did 
mot ¢11 the stock in question to the rlaintiff, ner cone 
tract for its repurchase, end thet, in any event, the plain 
tiff's onuse of notion ia barred by the statute of Limitae 
tions. The cleim mde by the plaintiff was made out prime 
facie, in our judgment, by her tentinony and that of her 
sistereine-law, Mrs. Goetello. But, it was denied in tote 
by the teatimony of Meeowscen. 46 testimony, in effect, 
ie thet be first saw the plaintiff in June, 1917, si her stom; 
that a few dnys before she had telephoned him and asked his 
advice in regard to exchanging some tonds she hed gotten from 
the defendant for some oi] steck, as she wanted to get a 
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larger rate of interest; that he told her that he had some 
stock of his own that was paying seven per cent; that he 
would be glad te exohenge ten eheres of hig stook in the 
defendant Gompany for her two bonds; that ashe seid ehe 
would mmke the exchange; that he went out the next day to 
her store and made the exehange; that he a2id nothing about 
the defendont repurchusing the stoek; that the next tins he 
guw her era in January 1920; thet she wanted to know if the 
atock was worth anything and thet be told her it eauld be 
eold forgeso.G0; thet he told her to be patient and it would 
@° up, that he seid nothing, nor did she, about notice; thet 
the firat imtimation he had of the plaintiff's ocleim was when 
he received @ written notice of October 21, 1922. 


it will be seen, therefore, that the claim of the 

plaintiff ia entegoricelly denied by the testieeny of Bacqueen, 
and, although, thet might net be eufficient to prevent ree 
covery, the testimony of ure. Gostelio, the plaintiff's sister. 
in-law, ie quite strong corroboration of the plaintiff, and 

is in direct contradiction of much of Maenucen's testimony 

on material matters. re. Gdostello's evidence ia te the 
effect that she wae present im the plaintiff's store in June 
1917, when Waequeen called; that he said, "I am My. Macqueen 
of Wecqueen & Company, ond I have avmething very good todey to 
offer, and I want to let you in teday on the ground floor of 
something goods" that he would give her something that vould pay 
seveninatead of six per cent; that the wlaintiff aid, * There 
is one question I must find out before i gakeany investment, 
that is if i can get the money back whenever 1 need it;’ 

that be said, "That ie 211 very well, Mre. Quigley, the Compa! 
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is behind theee, Any time you notify the sompany you want 
your money, you oan get it within thirty days, deducting a 
@mall amount like one per cent. The Gompany will buy back 
your bonda;* that at a mubseequent time, ehe places it in 
1919, she and the plaintiff saw Maequeen ot 4 trial in the 
Geunty Huildings; that the plaintiff told him she had spoken 
to & lawyer in the ones, and hed shown him her papers, and the 
lawyer bad said they were not worth anything; that uasqueen 
sola her the Company wes 011 right, anc to be patient and 
give him about 60 deya; that the sospeny could offer her then 
$650,003 that she told him she would not take it; that he told 
her, then, if she would wait sixty days or so he was sure she 
would get all her money from the company; that the plaintiff 
told him che wae then giving hia notices that she wanted her 
money frou the company; that she could not get slong without 
it; that she said the notice wae thirty Gaya; that he said, 
"Hake it sixty.* 


Taking the testimony of tre. Gostelle in conjune= 
tion with that of the plaintiff, which waa given to support 
her claim, it is quite obvious thet it would not be reasonable 
for us to hold either thet Mecqucen did not represent the come 
pany, ox that 1¢ wee not proven thst it was agreed, when the 
eonteact of exchange was made, the plaintiff ws given the 
fight to have back her money upon giving thirty days* notice, 
Hacqueen wae the President of the defendent company. The 
plaintiff's evidence and that of Mrs, Cestelle is that the 
contract wae made with him ac representing the company, 2nd 
there is no evidence that he bad nd right or power te seil 
the company's stock for the company, “hether it was or not 
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his peregonal stock is immterial. in SOE2SNA Vo 

@o., 113 Ill. App. 309, the court held thet ‘ ip the 
president and manager of » company end having confidence in hie 
apparent power, With ne notice of lack of authority, my held 
the corporation liable. in fi 
Wheeler, 74 [1l. App. 861, the court sxid, *Third parties who 
deal in good faith with a corporation must be protected in a 
reliance upon what ite offiecrs ae and emit to de." Az to 
the contention that there was no considerntion for the promise 
to take Weck the stock, of steted in finonid &. Gverghiner, 
17L Til. App. 37, *the promise te purchase this eteck by deo 
fendant wae part of the origins] undertaking," so here, one 
of the elements of the original contract wee the promige of 





Neequeen, It woe not necessary that that promice should heve 
& seperste congiderntion to support it, The contract as aade 
was mutuelly binding, anc within ite eonfines and as part of it 
waa the promise meade by Ynequeen that the defendant would take 
back or buy back the stock on thirty dnys* notice. 


It ie contended that as the contrnet was made on June 
10, 1817, and the suit wes brought on Getober 26, 1922, more 
than five years having intervened, the statute of Limitations 
ie & bar. That wea pleaded affirmatively by the defendant in 
ite affidevit of merits. The formal written demand is dated 
Oetober 1, 1922, 


The trial jwige found, as © aatter of fact, that the 
cause of action did not accrue to the plaintiff until somee 
time in the year 191%, or thereafter, and, as a matter of law, 
that the statute of limitations had not run. At wheat time did 
the plaintiff's csuse of action arise? fhe promise that the 
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plaintiff might have her money beck at any time upon thirty 

dsys notice, waa ade on June 10, 1917, 2nd that promise was, 

as we have said, ene of the elements of the contract of that 

date, It vase a binding obligation on that date, subject 

only to the sondition that the defendant sas not bound te 

fulfill it at any time wnleer first given thirty days notice. 

Under the contract the title to the ten shares of stock 

peseed on June 10, 1917 to the plaintiff; subject, however, 

to the right to reseind end return the etock. Meacham on 

Seles, Seo. 676. It was in reality o sale subject to be 

defeated by a condition subsequent. Until notice wes given 

the title rewzined in the plaintiff. In Gpmpbel) v. Hhoriskey, 
‘where a demand must be eade before bringing 

an action, it is plain: thet in » strict sense the 

eause of action does nut acorue until after the 

demend. Whether the creditor's rights may be lost 

by delay in oe @ Gewand when no time is fixed 

for it, ie & question which is anewered aifferently 

in different jurisdictions, It hae sometimes been 

held, or y sesumed, that, even if aeny yeara 

are permitted to elapse without a deaand, the statute 

will not oe to run tntil the demand is ss 
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Under this aebetes, Carried t6 its extreme Lisit, 
a liability te a suit upon « eleia lag continue 
for an Indefint tel} vn time. The extreme doctrine 
in the other di @, that the ‘eause of action 
acerues for the purpose of setting the statute in 
motion as soon ae the oreditor by his own act, anc in 
spite of the debtor, onn make the demand payable.' 
Palmer Vs Palmer, 36 —_ mre 4g4, ate Ys 





In Housh v. The Illinois O11 Co., 180 ll. Appe 


346, where a situation existed involving siuilar questions 
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te those arising in the inctant case, the court hela + 
that ae the notice wae not given within the period fixed 
by the statute of limitations, it wes not given within e 
reasonable time; and, alee, held that the oause of action 
was barred by the statute, The court there cites, with 


approval, the Gompbell gave (gupra). 


There ie no doubt but thet the evidence for the 
plaintiff shews thet in 1919 she geve Meecuecen thirty 
days notice, and that he, by hie conduct, led her to believe 
that he then recognised her right to rescind, and serely 
asked that some more time ge given, pen those facts, it 
is our judgeent that it ia reasonable to hold that the 
plaintiff's right of ‘eetion then for the first tise accrued. 
And, further, in our judguent, the notice thet was given in 
1919 wee given within a reasonable time, In the Eampbeli case 
(gugra) the court seid: “Where thereie nothing to indioste 
an expectation that a demand ip to be made quickly, or 
that there is te be delay in onking it, we are of the opinion 
that the time limited for bringing such an acticn after the 
enuse of diction ecerues chould ordinerily be treated as the 
time within which a demand must be made.” Ating Jameson Vv. 


damepon, 74 Ho. G40. 


Being of the opinion, therefore, thet the notice was 
given within a reasonable time and thet the right of action di4 
not acerue until the notice was given in 191%, it follows thet 
the statute of limitations is not a bar, 


I& ie contended that as the defendast had plesded 
that the contract was not made vith it, nor with any one 
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authorized to set for it, the trial court erved in rejecting 
certain teetimony of Macqueen which wig offered to show that 

no part of the praneeds of the bonds ever becase the property 
of the defendant. That evidence was competent, but a8 Mecqueen, 
himeelf, testified that the stock which he gave the plaintiff 
was hie own stock, we do mot think the error gufficiently sub= 
etantial to justify # reversal. 


Finding no errer in the record, the judguent will be 
affirmed. 


APFIASED. 


O'GUENOR, Fed. ABD THOMGON, J. GURGUR. 
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MUNICIPAL COURT 
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GUMP ALY, 
Appellee. 
Opinion filea Feb. 11, 1925, 


WA. JUBTIO“ TAYLOR delivered the opinion ef 
the court. 


On May 1, 1932, the plaintiff, Great Lakes Goel 
& Goke Gompany, sent a written order to the defendant, 
Chicage Goal and Mining Gempany, requesting a shipment 
to it, the plaintiff, at Ghie=ge, of 18 care of fest Kene 
sucky, mine run, coe] et $2.40 F,0.8, “aines*. On the 
gane day, the defendent sent s written acceptance of that 
order te the plaintiff. n the exme day the plaintiff paid 
the defendent in full for the 18 cars, but was only given 
bills of lading for 14, and the other four were never dee 
livered. On duly 19, 1922, after some correspondence and 
oral commmications, the defendant sent « check for $456.00, 
being the equivalent of what the plaintiff hed paid fer the 
four @.re8 that the defendant had failed to deliver to the 
pleintiff. On duly Zl, 1983, the plaintiff wrote the dee 
fendant that it could net aceept the check in settlement 
as the defendant had agreed, from day to day, to replace the 
gars; and notifying the defencant that unless it furnished 
the four cars by July 22, 1922, it, the plaintiff, would 
make guch a purchase in the open market end charge the deo 
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Zendant with the difference, On July 27, 1922, the pleine 
taff wrote the defenient that it, the plaintiff, hed pure 
chased four cars, on the warket, at $10.00 « ton, ond ene 
@losed a dehit senorandam of $1,613.10, and, further, therein 
stated that unless that snount was peid im ten days, it would 
tart euit. Om August 7, 1922, the defentunt wrete back, 
atating thet it returned the debit semorandum, and that the 
plaintiff wae not authorised to anke the curchase and charge 
the same to the defendant, and thet the defencent's records 
showed that 211 their transactions hed been settled. 


On Sugust 1, 1922, the plaintiff brought suit 
in the¥unicipal court. 


fre statement of claim sets up the contract to pure 
ehaee the 18 enrs; the delivery of 14; the failure fo dee 
liver four care; the paywent in full of the purchase prices 
notice to the defendant whens the 4 oars were delivered on 
er before duly 22, L¥e2, the plaintiff would purchase the 
amount in the open earket and sharge the defendent with the 
extra cost; the refuenl of the defendant to comply; the pure 
chase of 4 onra in the open anrket at an exoess cost to it 
of $1,613,16, snd that the defendent owes the plaintiff that 
amount end $456.00, or a tetel of $2,069.16. 


fhe defendant's final effidavit of nerits sete up 
that it has a good defense to the whole of the plaintiff's 
@laim; that price to July, 1922, the plaintiff hed ordered 
certain ours of conl and paid the sum of $456.00; that bee 
fore the delivery of the cars they were diverted by the 
shipper; that on July 19, 1922, it refunded to the plaintiff, 
by check, the sum of $456.00; that there was endorsed upon 
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the back of the check that it was sent to the pleintiff 
in refund on i. G. cers; ond that the check was accepted 
in settlement and in full payment of the obligation ond in 
full settlement of 211 damages arising out of the transe 
action. 


There waa s trial, without a jury, and 2 judigauent 
in faver of the defend=nt. Thies apreal is therefrom. 


The sole issue precipitated by the pleadings was 
whether the check was accepted in settlement. In erder to 
appreciate the situation at the time the check tas sent and 
reesived, and, 29 understand the legal relationship of the 
perties, it is neceessry to have in mind the general history 
of the transaction which preceded the giving of the check. 


ne written contract for the purchase and sale 
of the 14 care of coal had its inception in & telephone 
conversation between one Boyd, representing the defendang, 
and Fordyoe, representing the plaintiff. Seyd called up 
Yordyce end told him that he bad 18 cars of Hest Kentucky, 
mine yun conl that he wowld like to sell at = price. 
Fordyes told him that bis experienee with hia in the past 
bad been such "that we did not know whether if we made this 
purchase, that they woulddeliver the coal, because they had 
failed to do se in the past on other orders we had ziven 
them, and I had no reason to believe that they would treat 
us any different on these 18 cars.” Fordyoe then asked 
what the price was, and Boyde told him, and said, *T can’t 
sell them to you unless you pay us cash, because I cannot 
get the cara without the money to teke up the bill of lade 
ing.” Fordyce teetified that Boyd said, "17 you will give 
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us a check for these 18 cars, I will send my men down to 
your office and turn the check over to hin," that Fordyce 
then said to him, "1°1] te11 you what I will de, I will 
turn the check over to you, when you turn over the bill 

of lading to us," Fordyoe further testified that Boyd 
sent his men to the plaintiff',> office, and the plaintiff 
gent ite man with ite check to go with Boyd's man to 

the bank ond check up the bille of Inding, so thet the 

ears could be delivered to the plaintiff, but that * When 
our man came back he had 14 bills of leading and they had 
our money, end we were shy 4 bills of Iading;" that thet 
conversation ecourred on the dey the corl wae purchased, 
May 1, 1924. On May 35, 1922, thedefendant wro® te the 
Plaintiffg, stating thet it, the defendant had been tracing 
the 4 ijlinois Central oare, giving the numbers, whieh hat 
not been delivered, and asking them if three of then, which 
the defendent hed been infersed had been wnlonded, had been 
unloaded by the plaintiff, The defensant further stated in 
that letter, *We are anxious to replace immediately any 

of these cars that did not reach your customers, but up 

to dete, we do not know wheat hes transpired.” Om Jyne 5, 
1922, the defendant wrote to the plaintiff a somewhat sime 
ilar letter to that of May 25, and asked for a reply to the 
Letter of May 35. On June 5, 1922, the plaintiff wrote the 
defendant, referring te the 4 cars, and said, *Om May 35 we 
told you to replace these cars, and to dete we have received « 
no notice of replacement, and ve sust insist that shipments 
be made immediately against this order.* On the next day 
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the plaintiff wrote the defendant, "Our first intimation 
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that these care were not coming forrard on the orders wae 
when My. Odell called us up and told ve soe These cars 

were revonsigned by ue to the Gorn Products Refining Some 
pony, snd were never received by them, ani they were ine 
sisting upon ovr replacing the coel, The care were unloaded 
on the Chiengo & Horthwestern Railroad, but the Railroad 
Company refases to tell ue by whom. one of these care 
reached our eustomer, and re must therefore insist that 

you ship us 4 oars imnediately to replace them.” Fordyce, 
one of the copartners of the plaintifi company, testified 
thet after Uny 1, 1992, he had thematter up vith Boyd 

mony times; thet he called him, anc tried to oali hia ener or 
twiee every week from then om, and went te hie office to 

gee him; that in those conversations he told Boyd he wanted 
him te replace those 4 oars; that Soyd would premise to 

ahip thea en a certain date, then on thet date when they 

had not arrived, would promise to chip them on another 

future dete; that thet was kept vp until the end; thet he, 
Fordyce, asked Boyd whiy he did not go out on the market 

and buy them thet the sarket was going up; thet Soyd told 
him on each oocasion if he would give him « little mere tims 
he would get 4 eoxs of eetern Kentucky cool and complete 
his order. When the question was put to Fordyee if during 
any of that time he asked Boyd to return the amount thet had 
ween paid for the 4 cars of coal that had net been received, 
he answered, *3 think I did, and I finally felt that there 
was absolutely no chance te have him keep hie word;* thet 
Boyd, the firat tine, neked him if be would give bim a Little 
wore tine} that that was the middle or latter part of dune; 
that at thet time Boyd said, the was going to replace the ore # 
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and asked Fordyce to weit a little longer; that finelly 

he did return the amovat of money that the plaintiff had 
paid fer the 4 oars of conl whieh it did not get. Fordyce 
further testified that he oceasionally talked with Cdell; 
that he euid to Odell, "Our experience in the peat has been 
sbout like this, and I thought it wes a dirty trick;" that 
one day Boyd said, "Now, if I can give you screenings in 
pines of mine run, would you teke i¢?* that the ritness 
anevered, “Boyd, we would be glad te take enything in the 
way of Weatern Kentuoky conlj* thet *he oovld give ue lump, 
mine rum, or screenings, or nut, or anything;* that that 
was preoticelly a continuous performance" from the tiae the 
contract eae made until about duly 80, Fordyce testified, 
on croggeexnmigation, that 2 strike in some of the mines 
began on April 1, 1922, ond influenced the handling and prices 
of coal because of the rise in the market, 


Gdeli, # selewman for the defendsnt, testified 
that the cars in question were supresed ta be shipped te 
Thicagos thet he hed = telephone oonversetion with Ferdyes, 
in which the latter deennded his money back that wes paid 
for the 4 onre of conl; thet the plaintiff had demanded ite 
money back right slong; that the conversation with Fordyce 
wae in the early part or the middle of June; that Fordyce 
walled wp quite frequently, ané sleays asked for the seal; 
that he, the witness, told Fordyce they were doing the best 
they could to make the replacenent, but thet the conditions 
were unusual, Odell said further that he kept telling Fordyse 
right along that he wee trying to replace the coals that 
the first conversation he had on that gubject was about the 
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firet of dume; that they did not refund the woney until 
July 19, 1982; that it wae not wntil ebout July 18, thet 
the defendont eae able to come to the comelusion that 
it sould not replace the enpsl; that as soon ne thep found 
that out, they sent the cheek in question, 


After failing to fulfiil its contract, and having 
had the plaintiff's money for « long time, so that the contract 
wae 2nd hed been throughout a11 that time exeouted and completed 
on thevpart of the plaintiff, the defendcante knowing as we 
preeume it knewg Ghat the price of coal had gone snd wae 
going up while it eontinued in default, and while the plaim 
tiff ene all the time out the money it hed paid over fer the 
oonl it was entitled to have and which the defendant was bound 
to deliver andi which the plaintiff had resold andhad te tee 
place, and knowing thet the oleintiff, in order to get what 
it had paid for, would have te go out on the ssrket and buy 
four cues at a mich higher price as the result of the defende 
ant’s default - sought at last to condone ite defanilt by 
sending to the plaintiff, not the then market price of four 
Gora of coal, but the price of four ears of coal as that 
price existed months before when it was much lower; in ether 


\ worda, to onuse the plaintiff, who had long ago executed to 


the full ite contreet and had suffered a long delay, a sreat 
loss; bm other words again, the one in defavit zought te mke 
the one whe bad done ite full duty, suffer for the defeulting 
perty's breach. Unless thersis some necessary forn of the law 
im the way, or unlegs the evidence shows that the plaintiff 
haa overtly foregone its rights, the law will not sanction 
such a claim. 
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Kaphasis is placed by the defendant upon the fact thet it 
sent ite check, dated July 19, 1922, to the defendant for 
the contract price of the four cars, $456.00, and ae the 
Plaintiff¢ cashed it, there wag en end to their relations. 
But, the history of thelr relations, the plaintiff clasore 
ing for the cocl end the defendant making premises to dee 
liver it, taken slong with the immediate notice by the 
defendant that the ‘cheek cennot be accerted in settleaent® 
sll go to show that the allegations in theaffidavit of 
merite “that said check was accepted in settlement and in 


full paynent*® were not proven. 


& Bvidently, the defenaont tried te bring about an 
accord and satisfaction, but failed, Apverentiy, from the 
testimony of Fordyce, the plaintif: had hed somewhat simie 
lar experience with the defendant before, and, so, it is not 
surprising that when the plaintiff reeeived the ghee¥y it 

kept it, but wrote the defendant that it eould not be accepted 
in full payment. It vould have been umreasonsble fer the plnine 
tiff to heave sent back the check when it was autually known 
not only that that amount wae due, but that the price of 

coal had gone up. The defendont wes net wisied, fhe pleine 
tiff notified it almost at once, and both knew there was no 
aeoord md aatisfaction. The evidencesnows neither a seeting 
ef minds on the eubject of settlement, nor fects justifying 
an estoppel, Herc, at the time the check ses sent, there sas 
no dispute between the parties. The defendent never dise 
puted ite obligation to furnish the four cara, snd there had 
net then arisen any controversy between thea as to what the 
defendant owed, if anything; so, when the plaintiff received 
the check, the principle, that where there is a bona fide 


 podesane ad eon Bines +f tet hain: ‘ete wis a 
eats ad? dda ‘hitaavoaiee aes nndehd al lice a tes : 


‘peti | weoed wow sitesihthiee: ee ‘apie wk te iow a te 
mee Peat orks oed wont ana ont Pat ¢ te seal ~ vee 
wath ewer insane eet | 


on fede of 65 wey Keseted” 


Tee Pee oe | Ul ee or See © Vomrene aes Ane 





age 


dispute and one of the parties to thet dispute accepts a 
proffered sum, but states he tekes it under protest, he is 
bound, (Qstrander v. Scott, 161 111. 339; Hayes v. wnes, Life 
In@e Go. 125 111. 626) does not hers apply. Further, in no 
view of the iseue brought about by the pleadings was the sube 
ject of rescission an issue. Hamill v. Yatts, 180 1}2. App. 
279. 


On July 21, 1922, the plaintiff bought four cars 
of West Kentucky soul at the swarket price to replace the 
origins! fourj, and had to pay $1,613.10 more than it would 
have done under ite contract. The judgment wlll be reversed, 
and judgment entered here in favor of the plaintiff for 
that gum, 


REVERSED ARD JUDGMENT HERE, 


THOMSON,’ J. BPRGIALLY SONGUAAING 
acs oe eiiceittia 

While I conour in the foregoing decision of this 
onse, I am not able to agree with some of the reasons given 
therefor, in the majority opinion. If there ia « dispute 
between the parties ae to how such is due, @ payment of 
the amount claimed by the debtor to be due, in full settlee 
ment, if sccepted by the creditor, ic a satisfaction of the 
claim, even though the crediter protests at the time that 
it is not all that is due him om that he dees not accept it 
in full setiafaction of his claim. {pow ¥. Griesheimer, 220 
Tll. 106, 


fhe facts in thiscase are net sufficient te mke 
out an aceord and satisfaction, under the rule thus laid down, 
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for severn) reasona. There wee no dispute between the parties, 
The amount which the pisintif{ wae dowending was the amount 
whieh the defendant remitted. The claintiff wie alee demande 
ing that the defendent furnish the coal, and the defendant 
wae agreeing to de ac, and net until after the remittance 

was sent the plaintiff did the defendant decline to do so. 

The defendsnt did not send ite remittances ae a peyment in full 
of 211 @emends in connection with the transxetion, There was 
merely a notation on the back of the check, to the effect that 
4t wee « refund on the four anre which bed net been delivered, 
which is quite a different thing. 


fhe authority cited above slso holde thet thers the 
amount due a ereditor is ascertained and not in disputes the 
payment by the deDtor und acceptance by the orediter of 2 
lees sua will not operete as 2 eatisfaction of the demnund. 
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GARL P.| SORBY, 


Defendant in Error, 






ERROR TO 





¥4 MUNIGIPAL COURT 
\ OF CHICAGO, 
KRISTIAN OR, for use 
DANSK TI ro A 9Q7T eC D 3 
\ Plaint in Error. ke ej} * tetie VY fy! 


Opimion filed Feb, 11, 1925. 


MR. JUSTICE TAYLOR delivered the opinion of 
the sourt. 


The plaintiff, Sorby, brought suit in the Muni- 
cipal Court ageinat the defendant Kristian Baun, and ree 
covered a judgment in the sum of $300.00 and costs. An 
execution was duly issued on the judgment and returned 
“no property found.* The defendant, Baum, filed a debtor's 
schedule. Therein he recited that all his personal property 
consisted of certain items which were set forth in detail. 
The last item was stated as follows: "Debts due and owing 
‘se Kristian Baun: Dansk Tidende (2 corporation) §225,00." 


An affidavit for a garnishee swamons was filed by 
the plaintiff, Sorby, It recited that on June 29, 1925, the 
plaintiff recovered a judgment ageinst the defendant, Baun, 
for $300.00 and costs; that an execution had been issued and 
feturned "no property found"; that the affiant has just 
reason to believe and does believe that Dansk Tidende, a cor= 
poration, is indebted to the defendant and has effects and 
estate of the defendant in its possession, custody and chargee 
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A garnishee summons was issued on July 10, 1923, summoning 
Dansk Tidende, a corporation, to be and appear before the 
Municipal Qourt on July 20, 1923, to answer unto Baun for 
the use of the plaintiff, Sorby, as to the rights, oredits, 
etc, ig its hands belonging $0 Baun, That summons was re- 
turned as follows: "By order of plaintiff's attorney, I 
heve served this writ on the within named, Danek Tidende, 
&® corporation, as garnishee, by delivering a copy thereof 
to C. We Lersem, Agt. of said corporation, in the City of 
Chisago, this 12th day of july, 1923, and paid $1,160 fees 
and mileage 12:16 Pl. The President, Secretary, Superin~- 
tendent, General Agent, or other officers of said corpora- 


tion not found in the City of Chicago," 


On July 30, 1923, an order was entered by the 
court that the time of the garnishee to answer be extended 
ten days. A further order was entered on August 1, 1923, 

It recited that the cause coming on for further proceedings, 
it is ordered by the court that judgment be entered against 
the gernishee, Danek Tidende, for failure to comply with 

the order of July 20, 19235, and that the defendant have and 
recover of and from the garnishee, the sum of $300.00 and 
costs, and that the total of said moneys be had and recovered 
from said defendant for the use and benefit of the plaintiff, 
and that execution issue against the garnishee, for the full 
amount owing from the garnishee to the defendant, From that 
judgment, the garnishee prosecutes this writ of error. 


It is claimed for the garnishee: (1) that the 
alleged service by delivering a copy of the garnishment writ 
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by delivering a copy to 0, W. Larsen, agent of the corpora~ 
tion, does not conform strictly with the requirements of 

the statute; (2) that, as the defendant, Baun, scheduled 

in his debtor's schedule the alleged debt of the garnishee, 
Dansk Tidende, as one of his assets for which he sought 
exemption,it was error to enter judgment ageinst the garnishee; 
that, if the echedule were good, it would result in the garnishee 
being ultimately, held liable twice for the same deht; and (3) 
that before a final judgment could be entered against the garn- 
ishee, a socire faciag should first issue. 


(1) The statute concerning service, Chapter 110, 
Sec. 8, provides as follows: 

“An Incorporated Company may be served with 
process by leaving a copy thereof with its Presi- 
dent, if he can be found in the Oounty in which 
the suit is brought. If he shall not be found in 
the County, then by leaving @ copy of the process 
with any Clerk, Secretary, Superintendent, General 
Agent, Oashier, principal, Director, Engineer, Con- 


ductor, Station Agent or any Agent of said Company 
found in the Sonny 9 


The recital in the return, "by delivering a copy theree 
of to ¢. HW. Larsen, agent of said corporation," the President, 
Secetary, Superintendent, General Agent, or other office of 
said corporation not being found im the City of Chicage, is 
sufficient. It is urged, apparently, that the statute pro- 
vides an order in which representatives of a corporation shall 
be considered in making a service in the absence of the Presie 
dente We do not find any such provision. If the President is 
nét found in the County, then service may be eccomplished by 
leaving a copy of the process with any one of those enumerated 


in the statute, Here the copy of the process was delivered to 
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Largen, agent of the corporation. The statute permite service 
upon "any agent of said company found én the County." Thies 
contention is, therefore, untenable, Crowley, Gook & Cos Vo 
Sumner, 97 Ill. App. 301. 


(2) It is true that the defendant in his debtor's 
schedule, after describing certain items of domestic furni- 
ture, recited, as part of his personal property, the followe 
ing: "Debt, due and owing to Kristian Baun; Danek Tidende 
(% corporation) $225.00." Whether that was a debt for wages or 
what its gouree, we do not know and se we are not entitled to 
conclude that it was an item exempt from garnishment. Chap. 52, 
Sec's, 13 and 14, Cahillts Rev. Stat. 1923. 


(3) The record showed that there was an affidavit 
for a garnishee summons; the issuance of a garnishee summons 
on July 10, 1925, summoning the garnishee to appear and ange 
wer on July 20, 1923; service of the summons on the garnishee 
on July 13, 1923; an order on July 20, 1923 that the time of 
the garnishee to answer be extended ten days; and an order?” 
entered om August 1, 1933 that judgment be entered ecainst 
the garnishee for failure to comply with the order of July 
20, 1923. 


Chap. 62, Sec. 8 Cahill's Rev. Stat. 1923, proviides: 
that when any person shall have been summoned as a garnishee 
"and shall fail to appear @@ make discovery, as by this Act 
required, the court * * * may enter a conditional judgment 


against suck garnishee for the amount of the plaintiff's 





1 yo ee ea, ~~ 
“gotvran eo bade ete ore ott noldemieney ae te teege et : 

: att ® sania ont i aug ‘enamme HbR ‘Ye foe wat ne 

+ anf swan .aReaoites outset: et gotenotae 
HOE aa ot me . ~~ mt 














Lghepoena’ abe ek toabanten. ott gece sent at ae y 
‘ | shetut oigaomeS to. meses aieteoo gatsteogee aette ohibedoe 
sof fot out ge RA TORS, Leamprony, aid te frag as erieon oud 
sboebit Aeaet srt ratvalex ‘et paiwe fens ahs ‘ ou faa" : aud 
Bogen net ide « gow batts cadtody %,00, 8688 (awit hatens noo ®) 
of bets itae ton oe a 00 bad won dom om oa <eitey ess 


& 







88 sqrt stagolaiatey mos toiseace, “aie ae ew, ae pesté sbistonoe 


«SSE dich swe at gitdee oe baa Bro Cad 


. 


‘Hvabiits a2 eat ered? tte beworls brboes oft 8) | 
eatounsis6 sodutetag 8 te someiaad ‘ent yenoamra conto # rot 
wane Luts masque ot sate lane: ade qetnonare <B8RE (OL Rint ae 
gotdeletes odd 6 erodes odd to eo fvcey yhser 2a eho 0: Teer 
te euig odd tadt Sc, 08 ylet wo RAUL Ke Chanel SE yieb wo 
apeetso Ka bus ayak aot bebnetxa ed rewnas oF sodetarag oe 
“Peeing s borate act tresgbat Pedt seer ak daargsea no boxodae 
Vie te vebso ont ate vane ot vaults: 0 * sedateez, edt 


techeivety cous eade VOR atchedes 8 008 a gai. ae 
estaimreg o Ba bamwonnare ased ovid fisde avenaq yaa init dads 
tod aint YG oe ,¢etoverssG stew: eo tEseqe cit that Alaiye faust” 


_traiagtnt tanditibnes’s tate yon © * * deyno eit, ebatiupex | 


a'tti¢nials edt Te tevone ef? cok sacetutag dowa venice — 


Se 


demand ® " *, and thereupon a soire faciag shall issue against 





such garnishee, returnable * * * at the next term of court 

* * © gommanding such garnishee to show cause why such judg 
ment should not be made final. If such garnishee, being served 
with the process or notified, as required by law, shall fail 

to appear or make discovery in the manner aforesaid, the court 
* * * shall confirm such judgment, te the amount of the judge 
ment apainst the original defendant, and award execution for 
the same and costs. If the garnishee shall appear and answer, 


the same proceedings may be had as in other cases." 


The record here shows that no conditional judgment 
was entered against the garnishee. This is 2 statutory 
proceeding,and as the record discloses that the statute was 
not complied with, the action of the trial judge in enter 
ing final judgment was erroneous. It is urged in support 
of the judgzent that it should be presumed that there was am 
| appearance and request on the return day of the summons for 
time to answer, and that if there was an appearance and time 
was given, it was not necessary that a conditional judgment 
should be entered and that a seire facias should issue against 
the garnishee before entering the final judgment. With that 
we cannot agree, Thereis noth in the record which justi- 
fies any such presumption. Garter v. Lockwood, 74 111. App.15; 

or ties ration v. Shockley, Gen. No. 28666. 

The judgment, therefore, will be reversed and the 


cause remanded, 
REVERSED AND REMANDED: 


O'CONNOR, PeJ. AND THUMSON, J. CONGURe 
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GEORGE |W. SWIGART, et al, ete., 


OIRCUIT GouRT, 
QOOK COUNTY, 


237 1.A. 6238 


Opinion filed Feb. 11, 1925, 


BR. SUSTIGE TAYLOR delivered the opinion ef 
the court. 


Thia ig an appesl from an order sustaining a 
general demurrer te the plaintiff's declaration. 


The declaration alleged the following:= fret 
on October 25, 1925, the defeniont, 3. Klein, entered inte 
a written contract with one Richard MB. dohneon, doing busi- 
ness 2s Richard MN. Johnson do. of Ghicegd to the effect 
that 2. Kiein, the owner of the premises known ag 6712 end 
6722 Gheridan Road, employed R. HB. Jehnson Go. as his exe 
Clusive agent, to manage and care for those premises for a 
certain specified compensation; and that the management 
consist of the collection of rents, employment of labor, 
and purchasing supplies and material necessary for the 
proper maintenance ond esre of the building end premises; 
eptering and supervising ordinary repairs and decorating, 
paying for the labor, supplies, umterial, repaire and dee 
oorating and other expenses and charges, inetitute end 
progeoute suits for rent and posstasion, when advisable, 
and ell ot the owner's expense, and in addition thereto, 
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ole 
advertise rental space, at the owner's expense. 


It further alleged thet the contract provided 
that the period of employment should be from becember 1, 
1922, to Kovember 30, 1923, snd te continue thereafter, 
until the expiration of thirty days’ prior written notice 
of the intention to tersimate the agreement, given by the agent 
to the omer, or by the owner to the agent, subject, heverer, 
to the terms and conditions with referanee to the compensae © 
tion to be paid said agent inthe event of the terninatiog 
of the agreenent. 


it further allegeathat the eontrnet provided thet 
thea owner ghould pay the agent for ite serviees a eum of money 
equal to four per cent (4%) of the grose amount of renta which 
aeerued during the time of the continuance of the agreenent., 
or an extension of it; thet at the expiration of the contract, 
the owner should, by wey of full compensation to the agent 
and in discharge of 211 comaissions due or to become due, 
poy forthwith, in addition to the four per eent (4%) of all 
renta which had acorued, a commintion te the agent equal te 
three per cent (36) of the rentals payable during the uneze 
pired portions of 211 lesses on the premises in existence at the 
time of such ternination. 


It further slleged that the contract provided thet 
At could be cancelled at any time by the owner by his giving 
fifteen (15) daya’ notice to the agent, and by payment of three 
per cent (34) on the unexpired portion of all leases in effect 
at the time of cancellation. 
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It further alleged that the agent under took te 
manage the building, and that the defendant agreed and 
promiged to pay him a swa of money equal to four per cente 
wm (4%) of the gross rentals received from the tenents of 
the building. 


It further alleged that on January 2, 1923, the 
origtnal agent, Johnson, in rriting, for valuable consider= 
ation, assigned his right, title ond interest to the contract 
of Sgteber 25, 1922, to the plaintiffs, and that the owner, 
the defendant, pave his written consent to such sesi gnment; 
that the plaintiffs "thereupon entered upon the duties ree 
quired te be performed by thes umder the terms of enid scene 
tract, and so continued wmtil the 17th day of July, 1923;* 
that it wee provided by the terms of said contract thet the 
contract could be ganeelled at any tive by giving fifteen 
(15) days’ notice to the plaintiffe, and by peynent te the 
pleintiffs of three per centum (2%) of the gross rentels 
on the unexpired portion of «11 leases in effect at the 
time of such cancellation; that om, to-wit, the and day of 
July, 1983, the defendsnt, by letter addressed to the plsin- 
tiffs, elected to cancel the said contract with the plain- 


tiffs. 


it further alleged that et the time of cancellae 
tion of the contract, the defendant wee indebted to the plaine 
tiffs for rentals of June, 1923 in the sum of $10.80; on 
July, 1923, the sum of $45.26, and for "three per contum 
(3%) of the gross renteale on the unexpired period of 211 the 
leases in force and effect at the tise of such suncelintion in 
the sum of Bight Hundred Twentyetwe and 60/100 Dollars (§872.86)." 
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it further alleged thet it was providéd by the 
torus of the contract thant the plaintiffs might receive 
end retain rents collected in poyment of moneys due and 
unpaid to then for services snd commissions wader the terns 
ef the contract, ami that in pursuance thereof, the pleaine 
tiffs oollected from the tenente for rentels for ¢he month 
of July, 1923, Bour Nundred Eighty-five ang no/100 Dollars 
(8485.06), which amount hes been applied by the plaintiffs 
en the indebtedness of the defendant; that as a result 
thereof, the defendant was liable te pay the plaintiffs the 
aun of Three Hundred Ninety-three and 60/106 Dollars (393.60), 
which the plaintiffs heve requested, ond which the defendant 
has refused to paye 


it ia déffiewlt to understand the eriticien of 
the declaration made by counsel forthe defendant, fhe funce 
tion of a declavation is to state a cause of action, That 
does not mean, of course, that it must recite in detail all 
the facts that the pleader expects te prove. The declars- 
tion recites the written contract, making Richard M, Johnson, 
doing business 26 Richard M. Johnson Go., the exolusive agent 
for the management and cere of the premises in question. That 
is « bilateral contract amde up of metus) promises, and ree 
sulting in certain mutual obligations, It sets up thet thet 
contwact was duly sesigned, with the written consent of the 
owner, to the plaintiffs, and that the plaintiffs "thereupon 
entered upon the duties required to be performed by them under 
the ters of anid contract, and so continued until the 17th 


day of July, 1923." 
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It shows that the owner put an end to the contract, 
as he was entitled to do, by giving fifteen days’ notice te 
the plaintiffs. That being done, it follows, as an inference, 
that the plaintiffs were entitled to whatever amount, if any, 
the accounts would show, on the introduetion of evidence, was 
due to them, 


Vounsel for the defendant argues thet the "mere 
assignment of a contract does not impose on assignee liabilities 
impesed on the essignor, unless it further appears that assignee 
accepted the game.” We do not know quite what that meena. 

The deciaration, however, shows thet not only was the cone 
tract properly assigned and aesented to by the owner, but 

that the plaintiffs “thereupen entered upon the duties rre 
quired to be performed by them." That statement ia sufficieas 
¢o inform the defendant that the plaintiffs claimed not only 
that there was an agsignusnt, mt that there was an accept- 
ance of it and work done under it, pursuant te the contract. 
fhe declaration even goes so far as to allege that the pleine 
tiffe performed their duties under the contract, as assigned, 
from January 2, 1983, to duly 17, 1923, end thet the defendant 
acted under the terms ef the contract by giving 15 days notice 
of ite termination on July 35 to these plaintiffs. 


In our judguent, the declaration stated a cause of 
eotion, and the deaurrer should heve been overruled. The 
judgment, therefore, will be reversed and the cause remanded. 


REVERSED AXD REMANDED, 


O° CONNOR, Fed. AND THOMSON, J. CONGUR, 
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Pjaintiyts in Krror.- 
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HA. SUBTIGE THOMSON delivered the orinion of 
the court. 


By this writ of error the defendants, who sere 
partners deing business under the nase and atyle of Triangle 
Advertiving Gervies, acek to reverse a fudgmens for #108.25, 


receveved aaninest thes ig the Hueisipal OGsurt of Chiecase by 
the tro plaintiffs, who wore doing buginees ae vartnere under 


the nase and style of Printing Servier Company. 


The pleintiffeg' claim wee made up of three itens, 
(1) 500 Garde © $8.35; (2) 15000 foldera = §93.00; and (3) 
& sharge for making » ¢henge in the copy on the earda @ $3.00. 
fre defendants admitted they owed the firet item amounting to 
$9.25, but they denied that any such ehangee vere unde, 28 
galled for by the third item; and as to the second item they 
contended that the folders delivered were not in accordance 
with the contract between the parties; were so poorly done as 
to be useless, and that by reagon of this faet they had been 
obliged to have them prepared elseshere, They sls contend in 
this connection that they endeavored to secure the plates for 
these folders from the plaintiffs, so that they might be print- 
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ed elsewhere und that the sleintiffe refused to deliver them, 
whioh necessitated the procuring of new plates, at 2» covet 

of $335.50; that in supplying these new folders they were ree 
quired to expend personel time and labor of the reasonable 
value of $590.00; that the folders they supplied to take the 
place of the ones furnished by the olaiatiffs, cost the dee 
fendants $150.00; thet the pleintiffs hed agreed te furnieh 
certain other folders free of charge, ond that the onés furn- 
ished were short as to count and so poor as to quality that 
the defenionts were obliged to procure them sleewhere at a 
cost of $65.00; and that by reason of the pleintiffet fsile 
ure to carry out their agreement, the defendsnts had lest 
eertnin profits in theis businesa. The defendants filed an 
affidavit of merits and siso an effidavit setting forth a 
Claim for seteoff, mite up of the various itess referred to, 
which aggregated $413.50. The issues vere submitted te the 


trinl court without a jury, resuiting in a finding for the 
plaintiffs and a judgeent in their fever for $105.25, the 


full asount of the pleintiffe' giaim. fo reverse that judge 
ment the defendants hnve sued out thie writ of error. 


Ag already stated, the defendents admitted the item 
of $9.25. We are wumable to find any evidence in the recerd 
eupperting the plaintiffs’ third item amounting to $5.00, 
As to the second item, the written contract between the parties 
welled for 15000 "Jewelry folders" in red ané green, at 5 price 
of 875.00. On this item the contract provided "It is fully 
understood that this price includes change in copy on three 
thousand (3,000) of the shove mentioned folders, Addie 
tional folders same es above will be furnished at a price of ten 
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($10.00) dollars per thousand, which includes change in 
name and addrese on both sidea,* 


The contract provided that the plates for these 
folders were to rewnin the preperty of the defendants but 
were to remain in the plaintiffs’ possession wntil January 
8, 1923. The contract wae dated Ooteber 20, 1992. one of the 
plaintiffs teatified that the 3000 folders, whigh they had 
egreed to furnish free of charge, were delivered to the dee 
fendantes during the firat week in Movewber and that about the 
middle of that monthithe plaintiffs delivered the 15,000 
jewelry folders, to the Zeits Jewelry Company, the defendants 
having ® sontract with thet Company to furnish these folders. 
This witness further testified that after these deliveries, 

@ bill oevering the items here sued for wae sent te the dee 
fendants, and the vitness thereafter oslled on the defendants and 
requested payment, which they declined on the ground thet * the 
job was not exactly what they ordered and the edlors rere bed." 
This witness testified to 2 later conversation, in which the 
defeninnts represented that thety customer would not accept 
the folders on the ground that the; were net correct ae to 
color. Further testimony wes given by thia witaese te the 
effect that easples of anch of the tvo folders vere submitted 
to the defendants in the form of proof, and 0.K'd by them, 
Heither of these 0.K.'d proofs were offered in evidence, sor 
was any evidence offered be the effect that the folders, se 
printed, corresponded vith the colors on the proof, On cross- 
examination thie witness wae asked if the folders in question 
were printed in red and green, ae called for by the contract, 
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and he gaid he wes not sure. Apparently several of these 
folders were exhibited to him, which were poorly done, 
and he explained that #11 printing jobs contain some poor 


copies, which would rum as high as one per cent of the job, 
and that to cover this they usually overran enough to take 


eare of poor prints. His attention was enlled to the fxet 


that thie contract ozlled for 15,000 folders to be done for 
$75.00, and he wee asked how he accounted for the fact that 


the plaintiffe were suing on thie item for $93.00, and he 
replied that according te the contract the plaintiffs were 
not required to make changes in the copy, but that the defende 
ants had wade such changer and at the time had been teld that 
the changes would involve an extra charge, and they said, 

“All right. Charge us thet last extra." He further said that 
charge amounted to $18.00. It is difficult to account for 
this charge without at least eeme further explanation, as the 
contract provides that the price of 875.00 is to include 
chenge in copy on 3,000 folders. 


One of the defendcnte testified that there was 
considerable delay by the plaintiffs in getting out the 15,000 
jewelry folders; that they finally learned that the folders 
were at the bindery for folding and the witness end one of his 
employees went to the bindery to see them, snd they found them 
so poor that they immediately notified the plaintiffs that they 
werenct done in red and green, as specified in the contract, 
and that they could not sccept them, and the pleintiffs replied 
that they were done in red and green and thet it was a good 
printing job. A number of theese folders were introduced in 
evidence and are in the record, ani the testimony is that they 
are a fair saaple of the lot which was printed by the plaintiffs 
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in fulfillment of thie contract. In our opinion, the dre 
fendents were fully justified in rejecting the folders, for 
they are not done in red and green, wut all of the part that 
is supposed to be green, ie very dark drab with a slight 
tinge of olive green. Thene folders contained the words, 
on the cover page, "Jewelry for Ghrictmae" and on the inside 
they contained a List of suggested gifte of jewelry. They 
were apparently intended for use in connection with the 
Holiday trade ond were to be done up in the Holiday colors 
of red and green, *e are of the opinion that the foldere fount 
in the record are wholly unsuitable for any such purpese, 
There is no evidence in the record contrary to that submitted + 
an behalf of the defendentea, te the effect that the folders 
introduced in evidence were a fnir sample of the let. The 
witness last referred to testified farther thet one of the 
plaintiffe finally enid, referring to this let of folders, 
"If they sre not 211 right we will print them over. He said 
they 4id look kind of poor, that they may heve got the ink 
wrong. He said, we will print them over for you if you dee 
mand it." This wae subetantiated by a letter addressed to 
the defendants by the plaintiffs, signed by the plaintiff 
Samele, the letter being dated Rovember 23, 1922, in which 
the plaintiffe eny, “We are still willing to reprint Zeit, 
Bros. order as part of our original agreement, so that you 
will be saved as auch trouble ae possible, but re ere not wille 
ing to print proofs on different stocks of paper fer nothing 
ae you have asked ws to, We are willing to keep our original 
agreement but no more." We are unable to determine from the 
evidence we find in the record whet occasioned the failure 
ef the plaintiffe to do this job over again, Another ritnuess 
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testified that he wae the one whe accompenied the previous 
witness to thé bindery to look over these folders, and he 
teetified to the conversstion head with the pleintiffs «hen 
objections were made to these foldora and he said that the 
plaintiff’, Samels, asked them te see their customer teite 

and see whether he woulid not be willing to accept the folders. 
He further testified that they sew Zeits and then returned 

to Samels end explained to hin that there was a possibility 
that the job would be acceptable if it was printed on sone 
other stock, on which "perhaps the ink would lay better or 
that it would give better regiater on the job." He further 
testified that Samelea at first would not de anything but fine 
ally agreed to give them the stock suggested. It would seem 
from the quotation we have sade from the plaintiffs’ letter, 
that they ultioately declined to de the job on the steck which 
had been suggested. The defendants gave testimony to the efe 
feet that the paper ateok on which the plaintiffs had printed 
these circulars was not firat gerade paper stock ag called for 
by the sontract. 


On the evidence in the record we are of the opinion 
that the plaintiff wee not entitled te recover on either of the 
tro contested items incorrorated in their stategent of clain, 


The defendants attempted te show that they hed been 
damaged by the refusal of the plaintiff to deliver the plates 
used in printing these folders, eo that the defendents might 
have them printed elsewhere, such damages asounting te the cost 
of proouring new plates. fhe court suctained objections to this 


proof, on the ground that the contract provided thet the plates 
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were to remain im the possession of the plaintiffs wntil 
January 3, 1923, In our opinion, this wae error, The 
defenuantes should have been permitted to wake ench proof; 

the evidence in the record being to the effect thet the defena- 
ante had & contract to furnish these foldern to one of its ous- 
tomeras thet this contract oslled for » delivery from the de- 
fendanta to these customers by a given datesthat the folders 
printed by the plaintiff were unsatisfactory and both the 
defendants and the eustomer were jestified in rejecting thea; 
and the plaintiffs unreasonably delayed or refused to reprint 
then on first class stock, a9 onlled for by their contract 
with the defendants. tyder such clrewmstances the defendants 
were within their rights in attempting to geeure folders elsee 
where with which to fi1f411 their contract, an¢ it was the 

duty of the plaintiffs to minimize the cauages ss auch as pése- 
ible by enabling the defendonte to use the plates] fhe clause 
referred to in the sontract sould not reasonebly be given the 


effect of giving the plaintiffs the right to hold om to the 
plates under the clrowmetances shown in this rescore. The dee 


fendents introduced evidence tending to shor thet the usual 
aud customry price for printing the 15,060 folders which were 
required by thie customer wes $140.00. Tertinony was slee 
submitted to the effeot that the reasonable cont of providing 
the 3,000 folders which the plaintiffs agreed to supply free of 
charge, but which vere «leo unsatisfactory, was $24.00, 


Yor the rensons stated the judguent of the Municipal 
Court in reversed and judgment ie entered here in favor of 


: oe f 
va menogs “a ssirdlicays — Plsiatiffs to pay caste in this 
SUNGRENT “RVAGSERD AXY JUUGMENT BENE. 


SP adktor, Ped. AHD TAYLOR, J, GORCUR, 





Poavdmee xiedy “ iT) ‘eo ttew’ we nid weaty err pon ae 


sinabaeteh was eeeanianionte devin eg ‘stihnece as ‘dives 
want tn ‘eeentct | seen ‘at quate) ra ‘ed abet ‘Hi ae mbt ian 
‘ga? now 94 Des Poexvabs <lodd int ‘of torte ele side 
wate Be done 4a eagumet ong eudeends ot artida, iS s fad doc eh | 
aoernth act edits sd one ot f atesnaao. ott 3 gestion yd ont 
. git mark, Oo Yfdeaoncs 
“ed c& ao bfex of HG odd ere aa} inal ivy Yo dost 
oth aff «ivtvosy alee mt amady nernauntoamea ke al ‘einen nueake 
ftetwes ety fealty Paty ag gating onmatskie Sonceonsad erascan i 
oute Salay sreg kit GaGa oat yuitainy tok paley yremerens 
tale mae we shies wt 6089 ae Pee eblg « woreda of 
yeke deerey “ety +6 pen nixeercaen sub Sane postin petit ‘ot stokes 
To At ghetto Beorga AY so etek tet Oe silt 
eeeny ‘oe veto bested # atone on oreo ile debe duos i 























erence eid 10 € davenat walt phteee « agayers ‘one sot PONS ate 
io sevak al orad poradee ad sunnier bag voersver, unt 


bit) a F Seed aed. ahmee a: hebheecce ter. be amane, te at 





353 = 29011 


DENIS J. LEARY, 
Appellee, apee 





BUWICIPAL COURT 
OF CHICAGO, 


FINGH TRUITT DUP ANY, ins., z 
? e3S% Pos. G DAY) 


® corporation, » O 
, 
Appellant. 
wer" Opinion filea Feb. 11, 1925. 


Ve \ 


i 


WA, JUBTIGE THOMEON delivered the opinion of 
the court. 


By this sppeel the defendant setke to reverse a 
judgaent for $986.64, resovered by the plaintiff in the 
ttmicipal Gourt of Thiespo., The plaintiff's action was 
peeed upon = cleim for shlary at the rate of §56 2 week, 
from Septeuber 15, 1931 to beeesber 31, 1921. Tre defende 
ant Company was located in Hew York Gity and war engaged 
in the woolen business. A eritten contract me entered inte 
between the parties, by the terws of whieh the defendant ene 
aeged the plaintiff as = salesman for the period from January 
i, 1921, to Deceaber 31, 1933. Hy the terns of this contract 
the defendant agreed to advance to the plaintiff 211 begitimate 
traveling expenses, and office expenses im Chicago, and alse & 
dfuwing account of $50 per week, payable semiemonthly. The 
contract specified the commissions which the plaintiff was to 
pe paid on the sales he made. It then provided that the ade 
vances on the drawing account and expenses were to be deducted 
from the commissions, and any balancedue either party at the 


end of the year was to be paid by that party to the other. 
The perties preceeded to operate umicr this eontract. 
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Under date of April 2, 1991, the plaintiff wrote the 
defendant a letter, reading im part as follows: “after an exe 


perience of three months handling your line, I have been ree 
luctantiy forced to the conclusion that I gan make no money 


under our present arrangenent. Certainly net this year." 
Plaintiff went on in thie letter to atete what his expenses 
would be for the year; referred to the fact that hia commissions 
would not average over seven per cent, and that in order te 
make anything over expenses, he would have te sell uprards 

of $90,003.00 worth of merchandise. He then seid; *This 

wil) preve an impossibility this year. I see no chances of any- 
thing elee than being in your debt at the end of the year for 

& sum about equal te my total drawing a/o = this would be very 
wnertisfactery to you and would be calamiteus to me." ie 

then went 6n to say thet he wanted to represent the defendant, 
and f61¢ that he oouid do the defendant justice, and atated that 
Af the defendant felt that he was the men for the place, “Let 
us get together and remove any and e11 difficulties se we can 
go along anc work harmoniously for the beet interests of beth of 
use I have been working very hard for you but have for the pagt 
month worried a erent deal and feel new that there must be some 
relief for this unsatisfactory situation." Mr. Fineh, presie 
dent of the defendant company replied to this letter, from the 
plaintiff under date of April 4, telling him he thought he wee 
unnecessarily alarmed; that he had not had tine to size the 
situation up accurately; that by the tise he had reached the end 
ef his first year he would feel differently; that the prospects 
for fall business were assuring; end asking that the plaintiff ¢ 
ahead for another six months, at the end of which time, he 
assured the plaintiff, he vould not have ‘sold feet." The 
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plaintiff wrote Finch in reply to this letter under date 
of April 9, thanking him for his letter of the 4th but stating 
that it had settled nothing and *the fact as you ean see is 
that I am disappointed and dissatisfied. The whole matter 
has got on my nerves ond I an worrying wyrelf aick.* He then 
went on to any that his experience of the past three months 
bad shown bim that he hed better take preeautions or he might 
wind up the year in the defendant's debt; thet he bad unfortun- 
ately sllowed himself to be deceived by etatements that he could 
make $5,006,060 a year under thie sontraect; that he had come to 
sea the situation more clearly ond while “I am willing to pley 
the gaue I will however protect myself ae I buve a perfect 
fight to do.” He referred to Finch's exnreasion of confidence 
in the future, ond asked, "Why then do you not gtép inte the 
Breach and omy our firs will release you from responsibility 
for the expense of conducting the Chicago office and ere wille 
ing to guvarsntee to you $50 per week for the conscientious 
work you aré doing for us.” Ynis, he wrote, would relieve 
him of all hie worry, ond he could then devote hieself enthus- 
dastically to the defendant's service. Re then refers to certain 
economies he might adept in the conduct of the Chicago offices 
and he eaid he would probably be compelled te adopt such 
measures to protect himself against lowes, He alosed this 
letter by saying, "What i want is the assurance that efter 
having given you faithful service for twelve wonths I will not 
wind up in your debt.* 

Under date of April ll, Finch replied. to the plaine 


tiff's letter of the 9th telling him that in order to settle 
h 
the matter that was worrying higy (Finch, personslly, would 
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pay whatever amount the defendant might find himself in 
debt to the defendent, at the end of the year, ‘he plain- 
tiff again wrote Finch, thenking him for hie kindness and 
generosity, but he stated that he could not eecept any euch 
proposition from Finch personally. ‘he plaintiff wont on 


to gay in this letter, thet thie was oan affair between hin 
end the defendant, and as the defendant would be the one te 


receive the benefit of his \sbors, he considered it up te 
the defendant to make the sort of an offer vhich head been 


made by Fineh personally. He closed his letter by insiste 
ing that the corporation take whatever responsibility there 
wae in the aatter and leave Fineh out of it, personally. 


Under date of April 30, Pinch again wrote the plain- 
tiff saying that while the other half of the firm was not pree 
sent at the time he was writing, he felt sure he would be glad 
to ehaxe with him (Finch) any loss they migbt sustain on the 
plaintiff during the first year. He again assured him that | 
there we not going to be any loss, but if there was, the 
plaintiff would not have to pay it. Under dete of April 22, 
the plaintiff replied to thie Letter, apparently wanting the 
assurances contzined in Finch's letter of April 26, put more 
formally, and saying, "Kindly fix thie matter up ee there will 
be no hesitation or doubt in my mind and let us get together,* 
In this letter he added, "If st any time you feel I am not 
bringing home the bacon for you or you'fsel i am felling doen 
on the job all you have to do is eny so and I will silently 
steal awny,e I vant nobody's money I don't earn = of course 
this should go both ways." Under date of April 235, the defen - 
ant corporation sent the plaintiff «a letter, apparently in re 
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to the plaintiff's letter of April 22, which read as fole 
lowes "Yor the first year of your engegenent rith us, 
should your comiigsiona not cover your drawing account, we 
will net hold yau rempensible for the difference. Trusting 
this will gatisfy you in the matter, and that you will *fire' 
in aone fut orders, we are, Very truly yours." 


The next correspondence which anvenre in the reoerd 
consiste of a letter from Finch, te the plaintiff, in whick 
he quoted the last pearagraph of the plaintiff's letter of 
April 22, in which the plaintiff had aeid, in substence, that 
if at any time the defentent felt ke wae not satiefactory, 
ail the defeninnt had te do was say eo and he would * steal 
away." After quoting thet part of the plaintiff's letter 
of April 28, Fineh went on to sey in this letter of September 
%, that he was very greatly disappointed with the plaintiff's 
showing; that at that time the plaintiff's overdraft anounted to 
about $860.00, “which I think is enowgh for us to lose.* in 
this Letter Finch went @n te say that he bad se idea where the 
trouble wes wmf thet other Chicago salesmen had secured bvsiness 
with lines similar te the defendant's, Finch closed this letter 
by expressing the hepe that the claintiff would appresiate his 
position and “after you ‘stesl away’, be just ae good a friend 


aa you can be to me." 


In reply te the last lester the attorneys for the 
plaintiff wrote the) defendant, saying among other things, 
that the plaintiff always lived up to his contracts and did 
not propose to be imposed upon, and that under his contract 


with the defendant his salary was going on at the rate of 
#50,.00 a week. In a later letter from the plaintiff's attore 









: foite of Sanibel? wy ak 8 id a : 
te satens at PRtgeiliate oa to us = & 

fede yoaatedyy of hing dd Weitalety wht sete 
seem tows, ete »t tet ti en» | 













gteatiackaty’ ead abtw Ssdnsbegatiti te digi on enw . ttt al 
ed batons Plehrers elitiiatste edt sett tadt wh $e gutwed 

ah heat oe ae owt dgndnne al watt 1 woe 60 0M tavmide 
ade wraiy SObL on bed ad dale yew “at for aot vedens ; bits 
perateod bedwame bed wancetax egustih endee dai tae este 4 fewere 
“gevved air Sesef> donee .atindinoton edt of tatters einAd 

aid od teoegye ouoe Visswindy ade date ‘eget! bonis "gs 
heey a Rowy 28 det oe hen ean? woe eet 














edi 16% weet ott denime ‘pent ee w vices a. ari 
edged suey gems nuboore atanivrat ah dodtt ater Witaiaty 


SM Bee etngtd emt ade oa Beg feges onal iataiGs -, Talcaoad 
domme not webew haul fe eee en oe 






~te 


neys to the defendant, they stated thet he had a valid and 
enforcenble contract with the defendant, which didnot exe 
pire until Decegber 31, and that he would continue te fule 
fill his part of the contrect, as far as he could in view of 
the fact that the defendent had notified all the plaintiffs 
oustomers thet he no longer represented the defendant. The 
attorneys further stated thet the plaintiff would expect the 
defendant to onrry out the contract on its part and. pay the 
$50.00 « week due him under the contract. 


The plaintiff testified that late in January 1921, 
the defendonts out their priees on various lines from trentye 
five to fifty per cent to "bring thea into harmony with the 
mearket® and that theese cute affected his somissions. He fure 
ther testified that the general condition ef the woolen market 
during the year covered by hic contract, “was prebably the 
worst inthe history of the United States." It ie the posie 
tion of the plaintiff? that by reason of this changed condie 
tion he had to @ace, he wrete the defendant in April and begen 
the correspondence which resulted in what he claims was a 
modifiention in the terus of bis contract, the modification 
being the giving of a guarantee by the defendant te the effect 
that the plaintiff's commissions would equal hie drawing 
mecount and expenses, end if they did not the defendant would 
not hold the plaintiff responsible for the difference, 


In support ef its appesl the defendant contends that 
the plaintiff my not claim the advantages of the altered 
eogtract without showing that there wes a velumble considere 
ation moving from him, for the new undertaking of the defendant 
in the fors of a guarantee, and thet an ezamination of the 


Riise. 


at Raia ai ‘i fa ve 

Ree Pomenes Dow Meitabete ai | 

ot ‘asinine wre he sonidos phe ede hea gee 
rene bad sw aah + sn 





“sa safer bet ‘okie eet ed Doran % 


iain : * 


ter aed wat ae A rentess ead ast ye wre ots a wt vas Vhs 








‘towne » ast oF tasiastox aie 7 eoneansay & se pete ae al 
‘queer aie Tawee nope nro kito heen ereithatety oor ‘ ‘ $ , 
“eLoiom fashastos ose va net yds Me bee Nl sm tmrenn, | 

: _stamenniaen ee: sat acabiael mano ot gos toe 





Je 


correspondences shows thet as @ considerationfor this guarantee, 
by the defendent, the plaintiff had agreed that he might be dise 
charged by the defendant whenever the latter felt thet he was 
not “bringing home the bacon,” 


in our opinion, ths correspomdenge io not eapable 
of that construction. if it be taken thet plaintiff's letter 
of April 22, was offering 2n agreement on his part that he 
might be discharged, if the defeniant would agree to relieve 
him of his obligation to poy any balanes that might be found 
to be in defeniant's favor ot the end of the year, thet offer 
was being made with the further sugrestion thet defermiant 
agree thet pleintiff might resign at his pleasure. In other 
words, the plaintiff's offer wr. « tro-wey propesition involve 
ing his right to resign s# well as defendant's right to dise 
gharge. Vefendent's Letter of April 35, wes not an acceptance 
of thet proposal, either in form or in substance, G, the cone 
trary, the defendant merely wrote the plaintiff, in effect, 
what Finch had personally undertaken to assure him, pricr 
to the plaintiff's letter of April 22, and ig ites letter of 
April 25, defendant said wnoonditionally, "for the first year 
of your engagenent with us, should youn: commissions not cover 
your drawing sccount, ve will not hold you responsible for the 
Gifference." Uefendant shows olearly, by the next sentence 
in ite letter, thet it does not consider it an acceptance of 
all plaintiff had suggested in hie letter of April 22, for 
defendant adds, in closing ite letter of April 25, "Trusting 
this will satisfy you in the satter.* Apparently it did 
satisfy the plaintiff for the evidence shows the parties went 
mlong under the cantract as thus modified for sone sonths. 
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But the defencient contends that if its promise, as 
contained in ite letter of April 35, did not have as a cone 
eide ration for it the agreement on plaintiff's part that he 
might be discharged whenever the defeniont wes dissatiefied 
with his serviees, then it was without consideration and void, 
for then the only consideration for it wes plaintiff's agrese 
ment to perform the services for the defendant which he wee 
already under legal obligation to serform under the original 
contract. 


That question aight have arisen if the parties had 
continued unier thin contrect until the expiration of the 
year which it covered, and some question hed then presented 
iteelf involving some bahance then claimed by the defendant 
from the plaintiff under the original contract, and if the 
plaintiff hed then olaimed the benefit of this agreesent =ade 
by the defendent in ite letter of April 25. But thet is not 
the situation. Whatever the effect of the letter of April 
25, amy have hed on plaintiff's obliigetion to pay the defende 
ant any balance represented by the exeese of his drawing 
and expense aceounts over his commissions at the end of the 
year, it hed no effect whatever on defeudmt's agreement to 
employ plaintiff for the full year and pay him $50 a week 
as a drawing account and also his expenses in the Chicage 
effice, throughout thet period. Pisintiff at no time suggeste 
ed that he we not willing to continue repreeenting the defende 
ant. He did not resign nor thresten to. Under his original 
contract he was entitled to receive the auount of his drawing 
account until the end of the year, ae well as the pryment of 
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hia expense itews. We are not called upon to deternine 

what the respective rights of the parties might heve been 

at the end of the year, wader the alleged sltered contract, 
beceuse that situatiog never arese, due to plaintiff", dise 
charge in September, The defendunt doee not claim the right 
to discharge, under the criginal contract, and we have stated 
our reasons for holding thet such right wae in oo wey included 
in the subsequent arrangements of the parties. 


We are not celled uson to determine whether 
plaintiff's discharge me justified by the facts involved. 
Ag & matter of law, under the terms of the contract between 
the partion, ne right ef diacharge exicted. The plaintiff 
had the right to continue his services until the end of the 
contragt period, ani to receive the amount of his drawing 
gecount until then. Having been wrongfully discharged, as 
a matter of iaw, he ia entitled to hie dane¢es. 


Tne defendant makes no point referring «0 ¢he 
plaintif{'s measure of damuagen nor is any contention made 
thet, if plaintiff is pernitted to recever, the emount of 
his drawing account forthe bejlance of the year is not the 
proper meneure of damages, or that suck smount should be 
reduced by the aaount of plaintiff's earnings during thet 
period or what he could heave earned by the exercise of 
reasonable diligence, (Dgherty v. Schipper & Bleck, 250 M11. 
128) nor is it contended thet plaintiff failed to prove that 
he had earned nothing during the periodreferred to, although 


he was reasonably diligent in hie efforts to GO 90. 

Yor the reneons stated, the judgeent of the Municipal 
Gourt is affirmed, 
®* cORNOR, Ped. ARD TAYLOR, J. om AFFIRSER. 
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Opinion filed Feb. 11, 1925. 


UR. JUSTICH THOMSON delivered the opinion of 
the court. 


By this appeal the defendant, Bartlett, seeks 
to reverse a judgment for $25,000, recovered against him 
by the plaintiff, Denaby, in the Sireuit Gourt of Cock 
Gounty in an action brought by the Istter to recover dame 
ages, alleged to heve been suffered by him because of the 
negligent operation of an automobile, in which the pla ine 
tiff was riding and which he alleged was, at the time, 
being operated by the defendant. 


The defendant Bartlett was a real estate operator 
in the City of Ghicago. Through his real estate organisza=- 
tion and agents he wes engaged in selling lots in a sube 
division located in the southern part of the city. He 
apparently carried on extensive real estate operations, and « 
in connection with these operations, he found it desirable 
to provide automobiles for the transporsation of prespective 
customers from their homes, or from his various offices, or 
from railroad depots adjacent to his various sub-divisions, 
to the properties in which these customers might be inter 
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ested, om in which it was being sought to interest them, ont 
back again. In this connection, the defendant Bartlett main- 
tained « traffic department in his business, which had charge 
ef the management of these automobiles, The cost of the hire 
of the automobiles was distributed among the various subdive 
isions as a part of the operating expenses charged against 
them under the head of "transportation." To supply the auto- 
mobiles used in his traffic department in the manner above 
@deseribed, the defendant entered inte an arrangement with one 
Saracine, who operated @ garage and was in the business of 
letting out automobiles for hire. Saracino furnished every=- 
thing in connection with the running of the automobiles, in- 
Cluding chauffeurs. In some instances Bartlett hired these 
eaxe: from Garacino by the hour and in ethers by the day. 

fhe car involved in the case at bar was ons for which Bartlett 


was paying by the day. 


The occurrence in question happened on Sunday, June 
23, 1918. About a month previous to that date, the plaintiff 
had visited the subdivision already referred te, and arranged 
to purchase a lot there. Apparently, in the preparation of the 
papers, some error had been made and a lot had been designated 
which was not the one the plaintiff had picked out, and in the 
course of straightening the matter out, one of the defendant's 
agents suggested that the plaintiff visit the subdivision 
again and make another selection and this he did on the day in 
question. One way for he plaintiff to feach the subdivision 
was by means of the Illinois Central Reilrosd. For that pure 
pose the defendant's agent furnished transportation over the 
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the railroad to the plaintiff and his wife and daughter. 

The tickets turned over to the plaintiff in this con- 
nection, contained certain return trip coupons and in 

order to progure the tickets entitling the plaintiff and 
his family to return on the railroad, it was necessary 

for him to present these coupons at the defendant's office 
out in the subdivision, and there exchange them forthe re- 
turn trip tickets. The plaintiff and his family went out 

on the railroad and after visiting the subdivision and com 
pleting his arrangements for the purchase of his lot, the 
plaintiff and his family went to the office of the defendant, 
at the subdivision, fer the purpose of exchanging his return 
coupons for railroad tickets back to the city. It seems 
that he was obliged to reach his home at a given hour and 

he explained to one of ths defendant's agents that such was 
the case, by reason of the fact that he was obliged te be on 
duty that night, in the course of his employment. The agent 
then suggested that he would hardly be able to reach his home 
at the desired time if he returned by train, and he told the 
Plaintiff that he would send him home in one of their cars. 
Tnie agent testified, *We had lots of cars that day. * * * 
He came out in a train and he was a customer, and I thought 
it would be nice for him to ride home in a car and I told 
him I would send him beck with one.* The plaintiff accepted 
the suggestion. The agent summoned one of theccars, which 
was being used that day in connection with the operations 

ef the defendant at this subdivision, taking the car from 
"our own parking stand around the office," and the plaintiff 
and hie wife and daughter entered the car and started for hom, 
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After going some distance up into the city, in driving 
around a corner, the driver of the car ran one side of it 
up over a sefety island, throwing the plaintiff out into 
the street and inflicting the injuries which occasioned 
this law suit, 


The plaintiff, origineliy, made both Bartlett and 
Garacine parties defendant and there were also other parties 
which have since been eliminated, and to which it is not nece 
essary to refer; and it will likewise not be neceesary to ree 
cite the history of the pleadings, which is extensive, The 
issues were submitted te a jury, resulting in 2 verdict in 
favor of the plaintiff and ageinst the two defendants named, in 
the sum of $40,000. Piaintiff remitted $15,006, and motions 
for a new trial, made by each of the defendants were overruled, 
The defendant, Saracino, then moved for = judgment in his 
favor non obstante veredicto, which motion was allowed, and 
judgment wee entered in his favor and acninst the plaintiff 
for costs, Judgment was then entered for the plaintiff and 
against the defendant, Bartlett, for $25,000. To reverse that 
judguent this appeal has been perfected. 


The question involved on this sppeal ist Whose 
servant wea the driver of the automobile at the time the plaine 
‘iff was injured? Ig support of his appeal the defendant 
Bartlett contends that the driver of the automobile was not 
his servant, but was rather the servant of Saracino. ‘Under 
all the evidence in the record we are of the opinion that 
the relationship of master and servant did exist between Bart- 
lett and the driver of the automobile, There are a great many 
gases in which this question has been involved and expressions 
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ere to be found in the course of these opinions, which, when 
taken out of the decisions and considered aa abatract preposie 
tions apart from the facts involved in the cases in which they 
have been used, would appear to be irreconcilable. That cone 
dition, however, largely disappearswhen the facts presented 

in these various cases are carefully examined, It would be 
quite impossible, within the limits of this opinion, to make 
any extended reference to even a part of thesé cases, 


AS our Supreme Court pointed out in Bristol @ Gale 
292 Iil. 16, "It is impessible to 


lay down a hard and fast general rule or state definite fatts 





by which the atatus of wen working and contracting together 
gan be definitely defined in 211 cases as employees er ine 
dependent contractors.Zach case must depend on its own facts, 
Ordinarily, no one feature of the relation is determinative but 
all must be considered together", and aghin in Harding v. 34. 
Louis Stock Yarda, 242 111. 444, where our Supreme Gourt said, 
"Ho absolute or arbitrary rule can be laid down by which it 
can be plainly seen in every case whether a person is the 
servant of the general or special master, as thes terme are 
weed in the decisiogs, The special fasts of each case must 

be looked te in order to reach a proper conclusion," 


fhere are some general propositions,however, which 
may safely be laid down, The law recogniges that a servant 
in the general service of one, may be transferred, under con 
tract or otherwise, to the service of another, so as to bee 
come for the time the latter's servant, with all the legal 


consequences of that relationship, Delaware & Hudson BR. Re 
Go. v¥. Yan Berpool, 292 Fed, 688; 2.0.0, & Ste be Behe Vo 
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Boverd, 223 111. 176; Harding v. St. Louis Stock Yards, 242 
Til. 444; Gongolidated Fire Works Go, ¥. Koehl, 190 111, 145; 
Qoughlan v. Snmbridge. 166 Wass. 268, 


When injury results from the negligence of an employee 
who ig @ servant 4n the general employ of one and in the 
special employ of another, the question arises, as to which 
of the two employers was his master at the time of his neglie 
gent act. The answer to thet question is to be found in the 
Giroumstances surrounding eachpparticular ease, and its solve 
tion is frequently not free from diffiowlty. As an aid to 
answering this question, the courts have laid down several 
different Lines of inquiry, two of which are, in our opinion, 
particularly helpful, namely; Whose work ras the servant do- 
ing et the time in question and under whose control was he doe 
ing it? Delaware & } Go. V. Yandderpool, 292 Fed. 

688. ig Standard ©11 Go, v. Anderson, 312 U.S, 315, from which 
we quoted extensively in Bosoo v. Boston Store of Chicago, 229 
lil. App. 864, the tmited States Supreme Court g24d: *To 
determine whether a given case falls within the one class or the 
other, we must inquire whose is the work being performed,e 

a@ question which is usually ansvered by ascertaining who has 

the power to control and direct the servants in the performance 
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of their work," and the Illinois Supreme Court laid down a 


similar rule in Harding v. St, Louis Spock Yards, 242 Il]. 444, 
where the court quoted from Higgins v. Hestern Union telegraph 


Go., 156 N.Y. 75, to the effect that "Servants who are employed 
and paid by one person may nevertheless be ad hoe the servants 
of another in « particular transactiog," and then asid, "the 
master is he in whose business the servant is engaged at the 
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time and who has the right to control and direct the sere 
vant's conduct," Another resent case in this court, pree 
senting this question wes Perong v. Eudeikes, 223 I11. App. 
72, where it was said that the question of whether the neg= 
ligent employee was in the service of the defendant depended 
upon whether or not the driver of the automobile at thetine 
of the accident was engaged in doing the owner's business", 


Of course, in one sense, where 2 servant in the 
general service of one ia transferred under some form of 
contract to the special service of another he may be eaid te 
be in the service of both parties, But, in all cases, it wil 
be found that in carrying out his duties he will be primar- 
ily performing the work of one of his employers an¢ only 
secondarily or incidentally that of the other, For example, 
in the Bosoo oase, supra, 2 chauffeur, Tubbs, wae in the 
general employ of the Greborsky Power Yagon Company, which 
was anxious to bring about 2 eale of certain automobile? 
trucks to the Boston Store, and with that in mind the Wagon 
Company entered into an arrangement with the Boston Store, 
whereby one or two of these trucks were to be lettered with 
the name of the Boston Store, and be used by it in the trans- 
portation of its merchandise and under its direction, and one 
ef these trucks, while in charge of and being driven by Tubbs, 
injured the plaintiff, There, Tubbs, in driving the truck, 
wae in a sense pervorming the work of the Wagon Company and 
in another sense, performing the work of the Boston Spore, 
but the latter waa held to be incidental to the main work 
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he was engaged in, which was to operate the truck and demone 
strate it to the Boston Store, for hie general employer, the 
Wagon Gowpany. In our opinioy, the case at bar presents the 
opposite of that situation. Here the driver of the automobile, 
whose neme was Brooke, was in the guneral employ ef Saracino and 
as such, in driving the automobile in question he was in a 
general sense, engaged in Saracine's businese. But, primrily, 
the automobile in the case at bar was being operated in cone 
nection with the defendent's business, and in transporting 

the plaintiff and his family on the occasion in question, the 
work which Brooks was performing was the defendant's work, 

and not Saracino's. The automcbile wae hired by the defendant 
by the day. The defendant had a lerge number of automobiles, 
according to the evidence, on the subdivision in which the 
Plaintiff was interested, and these were engaged throughout 
the day in carrying the defendant's customers from the depet 
to the subdivision and back again, and were entirely subject 
to the defendant's orders, as to when and where they were te 
go. It is clear from the evidence that if the defendant chose - 
to make use of this car, apart from trips between the depot 
and this subdivision, and direct © Brooks to take customers 
from his office to their homes, in distant parte of the city, 
he was st liberty to do so. in other words, the car was his 
for theday te do with just as he chose in connection with the 
operation of his business, Ig this connection, one Celender, 
the defendent's traffic manager, testified that these auto= 
mobizes, such as the one involved in this oasé, “were deliver= 
ed to me for Mr. Bartlett's service * * * and from the time 
they arrived at the place where I told them to arrive at, I 
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took charge of them in our business until I ent them back hom,” 
presumably to Saracino's garage. That testimony demonstrates, 
in our opinion, beyond any question, that when the chouffeur 
Brooks was treneporting the plaintiff and his family from the 
defendent's subdivision back to their home, he was primarily 
engeged in the defendant's service and performing the defende 
ant's business. 


Turning to the other question referred to, mamely, 
the control and use of the automobile and the work of the 
driver, Brooks, at the time in question, we reach the same 
eonolugion, for, in ovr opinion, his work was under the cone 
trol of the defendent. In this connection, it is necessary 
to carefully distinguish, as pointed out in Standard O11 Go. 
¥. Anderson, 212 U. S. 215, "between authoritative direction 
and control. and mere suggestion as to details or necessary 
gooperation, where the work is a part of a larger undertaking." 
Phermere right to direct a chauffeur, as to the route he is 
to take, or to go to some designated place, may not be suffi- 
elent to demonstrate that the work of the chauffeur is being 
controlled by the one exercising such a right. This court so 
held in the Bosco casé, supra. And in the case at bar we do 
not hold that the use of the car and the work of Brooks wes 
Under the control of the defendant, when the plaintiff was 
injured, merely because the defendant had the power te and did 
direct Brooks to take the plaintiff and his family home, but 
rather, because the car was hired out to the defendant by the 
day, to be used by him in conducting his business, as he 
chose, and with full power and authority to mké whatever use 
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of it he cared to in that connection, 


There are decisions, to some of which the defende 
ant has ditected our attention, containing expressions to 
the effect that the control of servants does net exist 
apart from the right to hire and discharge them. But, in 
our opinion, that is not necessarily the case. In Denver 
Qo. V. Gustafson, 21 Gol. 393, quoted 
by this court with approval in Wise v. Oetting Bros. Ice 
Gog, 212 Ill. App. 321, the court pointed out that *employ- 
ment and payment of a person are not indispensable elements 





to charge one as master, for the negligence of such one who 
renders him service.” In Delaware & Hudson By. Go. ve 

Van Derpool, 292 Fed, 628, it was held that the right to 
discharge, or the lack of it, did net determine the character 
of the control of the employee, Although the employee may be 
in the general enploy of ofie who hired him, and who, in the 
last analysis, is the onjy one who may disebarge him, nevere 
theless, he may be turned over, wonder contract of special 
employment, to another to perform some service for that 
other, under such circumstances as to constitute him the 
latter's servant, so as to make the latter lisble for the 
consequences of his negligence, without transferring to the 
latter the right to discharge him, Under such circumstances, 
no doubt, the special employer, if the employee's services 
become unsatisfactory, would have the right to discharge 

or discontinue his services and turn him over to the general 
employer, from whom he had been received, for that reason, 

i, this connection, to paraphrase what the court said in 


Delaware & Hudson Ry. Oo. V. Han Derpool, 293 Fed. 688, 
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it may be said here that, inasmuch as Brooks was in the general 
euploy of Saracino, he alone had the power to discharge him, 
and when he came into the special service of the defendant, 
Bartlett, the latter, of course, did not have that power, but 
he did, however, have power in anee Brooks’ services became 
unestisfactory, to refuse thereafter to sllow him to continue 
in the speciel service. 


It appears from the record thet to all outward 
appearances, the automobile in question belonged to the 
defendant and Brooks was his employee. The automobile in 
question was @ Looomobile touring car. It hed no lettere 
ing or marks of any kind upon it. fhe plaintiff testified 
that the defendant's sales manager at the subdivision in 
question, upon learning when the plaintiff wanted to reach 
his home, eaid he would not be able to make it with the 
Illinois Gentral trains, and edded, *I will send you home 
in one of our carse* In giving his testimony the sales man- 
ager testified substantially te the same effect. 


A number of the cases to which the defendant has 
Cajled our attention present situations in which one, having 
mo connection whatever with either the general or special 
employer of the driver of a vehicle, hae been injured by 
reason of the negligence of such driver. Foster v. Yedsworth - 
Howland Co., 168 111. 514, is an example of that type of case. 
The case at bar presents a somewhat different situation. 
Here, the defendant Bartlett, maintained a traffic department 
for he benefit of his customers, one of whom was the plain 
tiff, and gn the course of his dealings with the plaintiff 
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he held out the car in question an4 brooke the chauffeur, 
as 8 gar ond @hauffeur engeged in his serviee and be offered 
to place them at the plaintiff#"s disposition in reaching 
his home. i, other worie, the evidence shore a course of 
Wusiness pursued by the defendant, Bartlett, amounting to 

a representation on his part that the avtowebile was in his 
possession and eontrel snd that Srooke wee engaged in kis 
service. mn thie evidence alas, and in view of the fact 
that the defendant pursued this course of dealing, in serving 
his customers, for thebenefite thet rould thereby necruse te 
him, we sre of the opinion that the verdict involving the 
finding thet Srooks wes the servant, on the cocnefion in 
queation, of Bartlett, and thet be wee Linbie for the con 
coded negligence of Brooks, wae justified, Such was the 
effect of the holding of this court in « somewhat similar 
situation, in Bise v._Setting Brog.f@e So, 212 111. App. 
321, Ip that case, thie court quoted Senver & Rio Grande 
Bye One ¥- Gustafson, 21 Gol. 39%, with avpreval, to the 
effect thet “When one knowingly und without objection ree 
eoives the beneZitwof labor, or bolde out to the public 

one a8 engeged in his services, be ig liable, ae = master, 
for the negligence of such servant, when the act or failure 
constituting the negligener comes within the spparent scope 
of the servant's employment, even theugh the person for whom 
auch service is rendered hac not eaployed or paid the ser 
vant.* 


in Byyler ¥. Hartin, 719 111, 647, the defendtent 
operated an auto Livery business and the plaintiff telephoned 
the place of businese of the defend=nt and ordered a texiesh 
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Shortly thereafter, such a oab arrived at the place designat- 
ed by the plaintiff, and the chauffeur announecd his errival 
by saying, "Martin Auto Livery" which was the name under which 
the defendunt did business, fhe plaintiff entered the cab and 
directed the chauffeur where to ge and in the course of the 
trip the plaintiff wae injured, by reason of the chauffeur's 
negligence, The evidence showed that the cab which wes sent 
by the defendant for the use of the plaintiff, was not one of 
the defendant's cabs, but was oge procured by the defendant 

to £111 thie order, from the American Cab Company, and the 
chauffeur operating the cab was an employee of the latter 
company. This court held that under the circumstances, the 
defendant was liable for the plaintiff's injuries caused by 
the negligence of the chauffeur, Ip the sourse of the 
opinion this court said: "When the defendant undertook to 
furnish the plaintiff a taxioab * * * such taxicab and chauffeur 
became pro hee vice the taxicab and chauffeur of defendant, 
Margaret Martin, and her duty and liebility in respect) 
thereto were not affected by the fact that she had borrowed 
or hired said taxicab and cheuffeur from the American Cab 
Company for the purpose of furnishing same to plaintiff,*® 
citing Sgith v. Devlin, 127 I11. App. 492, a conse presenting 
a similar situation, vhere the holding of the court was to 

the same effect. 


Harding v. %- Louis Stock Yards, 242 1,1. 444, to 
which we have referred above, is one of the cases relied upon 
by the defendent. In our opinion, the decision rendered in that 
case does not support the defendant's contentions here. in 
the case cited the plaintiff, Harding, was the Administrator 
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ef the Estate of one Magill, who had been an employee of 
Armour & Co. The latter Company wae engaged in the meet 
packing ind&stry, and inthat connection maintained a packing 
house in East St. Louis, and for the purvose of ite work 

it also maintained railroad tracks, yards and switches, 

in and about the packinghouse. The S¢. Louis Stock Yards 
maintained etock yards at East St. Louis and was also engaged 
in a general switching business, delivering leaded cares to 
the various railroads, from the paoking houses, and receiving 
empty cars from the railroads and delivering them to the packe 
ing houses, The switching for Armour & Op. wee done by the 
St. Louis Stock Yards, under a contract, by which an engine 
and crew in the employ of the &¢. Louis Stock Yards vere 
under the charge of a foreman employed by it to direct the 
details of the work. Such an engine and crew was sent to the 
packing plant of Armour & Op, each day. for this service 
Armour & Gp. paid the St. Louie Stock Yards, under the cone 
tract, at the rate of one deolliar per car. In the course of a 
switching operation, Magill, who was engaged inthe work of 
repairing a car, was injured through the negligence of the 
switching crew. An action was brought te recover the damages 
occasioned by his injury, against both the St. Louis Stock 
Yards and Armour & 05. At the close of the evidence the 
plaintiff d@mhiesed his suit as to Armour & Co., after which 
the jury returned a verdict in favor of the plaintiff end 
against the St. Louis Stock Yards} and on appeal thet judge 
ment was sffirmed. It will be seen from the facts recited 
that in that case the negligent employees were in the general 


employ of the stock yards, and under the contzaet of the 
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latter with Armour & Gp. they were, at the time of the commise 
sion of the negligent acts, engaged in the special service 
of Armour & Go. i,, affirming the judguent against the general 
employer, the %t. Loule Stock Yards, the Supreme Court merely 
held that on the facts shown in the record it could not be 
said, as a matter of law, as contended by the S¢. Louis Stock 
Yards, on the appeal, "that the switching erew were at the time 
of the accident such special servants of Armour &@ Go. that the 
gaid Company only (Armour & Go.) could be held liable for the 
negligence whieh caused the injury.” The evidence shored that 
a foreman of Armour & Co. gave @ list of the cars, or stated; 
to the foreman of the s¥itching crew; which ara were to be 
transferred from one track te another, or taken from the yards 
to the railroads, or browght from the railroads into the yards, 
but that fact did not, ensble the court to say, as a matter of 
law, that Armour & Oo. alone could be held liable. The accie 
nt to ll was caused the lacing of a switeh, ehich 
was entirely within the soope of the workuef the switching crew 
and not under the discretion of the foreman of Armour & Co. 
The court inthe course of its opinion eaid: "Tye evidence was 
guch that the court cannot say, ae & matter of law, that the 
switching crew were loaned to Armour & Co., so that they be= 
came subject to said Gompany's control in deing the particular 
work which caused the accident. Viewing this evidence in the 
light most favorable to the appellants! (St. Louis Stock Yards) 
contentions, this was e question of fact to be submitted to 
the jury under proper instructions® 


The cage of Nensfield v. Shapiro, Illinois Appellate 
Court, First District, Case No, 28896, opinion filed October 
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30, 1924, not yet reported, to which counsel for defendant 
refer in their reply brief, presented a state of fasts go 
entirely different from the facts involved here, 2s, in our 
opinion, makes that case not at all in point. 


The defendant complains of certsin rulings of 
the triel court on the admission of evidence. It appears 
from the testimony of the plaintiff that when he had made 
his first trip to the defendant's subdivision about a month 
prior to the occurrence involved in this case, he was token 
down there in one of the automobiles being used by the defende 
ant in connection with the sale of lots in the subdivision, 
and when the plaintiff was testifying to the effect that on 
the oceasion of his second:visit, when the sales manager suggest=- 
ed that he would not reach his home at the desired hour, if he 
waited for a train, but that he could get home in time by use 
ing one of the defendant's automobiles, the plaintiff testi- 
fied that he said he did not care to go home in =» car but prefer- 
red to ko beck on the illinois Central, because, “owing to 
the experience we had on our previeus trip, I didn't think 
it was very safe." Several other references were made, et 
different points in his testimony, to some trouble in con- 
nection with the former trip, and this line of evidence was 
objected to on the ground that it was immaterial. The objeo- 
tion was overruled and the evidence admitted. In our opin- 
ion, evidence as to what occurred in connection with a prior 
trip, in the way of showing that the plaintiff went out by 
automobile, and the things that were said and done by the 
defendant's representatives in connection with furnishing 
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the plaintiff with a car, were amterial, as showing the 
method pursued by the defendant in the conduct of his 
business. ie arefurther of the opinion that nothing pre- 
judicial to the defendant occurred in connection with such 
references as were made in the testimony, to the aifficulty 
which the plaintiff experienced on that prior trip, It 
was clearly brought out thet this diffigulty asounted to 
nothing beyond tire trouble, which resulted in the pleine 
tiff being delayed in reaching his home, Inesmuch as the 
plaintiff was endeavoring, on the second trip, to get to 
his home at a fixed time, it was not unnatmrel that the 
delay he had experienced pn the prior trip caused him to 
hesitate. 


The trial court admitted in evidence, over the 
Gefendant's objection, a deed conveying the lot which was 
ultimately selected by the plaintiff and his wife on the 
occasion of their second trip te the subdivision. This deed 
was offered "for the purpose of showing confirmation or rati- 
fication of all the arrangements made by" the defendant's 
agent for selling the lots te the plaintiff and his wife, 

"by showing that their sales were consummated by the sanction 
and delivery of the deed." The decd was, of course, evidence 
that the sale in question was consummmted, but it is diffie 
eult to see how the fact that the sale was consummated and the 
deed delivered could have the effect of ratifying "all the 
arrangements made" by the defendant's agents in connection 
with the sale, The arrangements referred to in connection 


with the offering of this deed were presumably the arrange- 
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ments made by the defendant's agents for transporting the 
plaintiff, by this automobile im which he was riding when he 
was injured. In our opinion, the fact that a deed was ultie 
mately executed was wholly immaterial ae far ae ratification 
of the automobile arrangements was concerned, It might be 
considered some evidence of the fact that the agents involved 
in the transaction were, in fact, the defendant's agents and 
authorized to represent him in the eale of the lot, and anye 
thing else they might heve cecasion to do in the accomplish= 
ing of the sale, but apparently no question was ever raised by 
the defendant, as to the fact that the agents referved to, 
were his agents, with full authority to represent him, 
However, we arefurther of the opinion that whatever error 
may have been involved in the ruling of the trial court, 

in overruling the defendant's objections to the admission 

of this deed, was in no way prejudicial. Defendant makes 
the further objection that prejudicial errer is to be found 
in the record in connection with the offer of evidence, and 
some statements made by counsel, in connection with the of@= 
fer, involving one John 3. Saracino (not J. fT. Saracine, who 
was then in the case ag a co-defendant with the defendant, 
Bartlett.) Counsel for the plaintiff offered to show that 
John PD. Saracino had been served with a subpoena duces tecum, 
and had been paid his witnees fees, but had not appeared in 
response to the subpoena, and the court was asked to issue 
an attachment for him, It was apparently made clear at that 
time that the witness who was sought was not the defendant 
then before the court. The trial court asked if the san 
named in the subpoena was the defendant and counsel replied 





ay, se BPE, 2 be * 

ey" ae 
o , 
as 








ae : ot pee 5 eee a0 eters wesc Sasi we ate “tant | 
ae ete peries eae of duty ate ridonnsus std? ya sivas ate 
atene wom bead s ‘ats tot one ssokiige ‘vai at .bevwt. i eae 
| media ERter oe cet ae Iabuatiammt _Otody age bodies | _ a 
(eg 42 peemeenon eon stacmspaneta Ofkg set 
Renloet ataaye Sat dele 12d 9 08 SonkbEve on eee wet 
hae bse atdnconetas one stot at cer wet rodse £ ri et ai 
ew bes aver vst ‘te Stas out eh ane: feeovae ad ibe Seordiem 
 eidatfamowte et re ebeat abd ancoe dvak dagtm yadt ese gall ‘ 
feid keales a4ve ane eoLteene oi Wirereee due ies ote leaded 
«gat Monaaten Stange Add est toot ode oe ae yeecbeetah ote 
aid eee Igo ad “bigentwe | fie® baw eet a 
Torxs ta yedery fadd askateo att te seitdes'tt avers 
eftase tein? oth to gat lit ody mh heviewml apod « yen: 
 motaatabe os? oF emodtesito. atPntastan ot arts enero 






































Pe | ‘apaten taebe sted: steiethul sag . ve Oh ak paw oa ate te 
y ! lasses od as ae oon fete out eee set aottost do rodtaut ‘wilt 
i ae. .somabitre iG othe od} Pele aotioeanns ai deepen off wh 
i if =i, odd ais mot teeaaor #t ,leanuge we eae fenetate MOS 
i 


adw onioned .2 .. ten) oMinated .2 alol eam gaivtoent x08 
| atteieste® edt ditty tacbasieh-wh a be sane ont, at nod. Lcd 
. i. Fact wis. ot Boratto Tree athe key ae san Teemu . Andie! ma 8 
Rt 4 Hoes ehenh ganas 9 ahlw bevnew awed ead ontnetee a wet | 
* i wt hetaecg a. fee hat got Peet aa be ein biae nee bat cial 
eneel of hades get dee att tre. samvogdrs sit of asRogget 
«tad? he teefo shan yiheonesgs ase eX mde mol Paoenioste 0 
a trabssteb edt fea vey Fihyeee Bow ty anced te ose tude ome 
| Hee O8¢ Li betes tenea fasnt ont FP teoo oid opctod medt 











“19= 


that he was not. By his amended declaration, the plein- 
tiff had gade theCentral Auto Service, a corporation, party 
defendant. It developed that Saracine had conducted his 
business under the name ond style of Jentral Auto Service, 
and that subsequentito the plaintiff's injury the business 
was incorporated under that name, Ultimately, the corpora} 
tion was found not guilty by direction of the court. Gome 
plaint is made that in connection with his eross-examination 
of Saracino, counsel for the plaintiff attempted to show that 
he wag "govering up”. Im our opinion, nothing amounting to 
error occurred in the trial of the case, in connection with 
either of these incidents, 


The final contention urged by the defendant 
in support of his appeal, is that the amount of the judge 
ment, $25,000000, is excessive. The plaintiff testified 
that when he was thrown out of the automobile he turned over 
and came down on the street in a sitting position and was then 
thrown back on hic head, his head striking the street with 
a bump that was hardienough to daze him and make him diszy. 
He immediately felt an igtense pein in the right groin,- so 
much so that he was not able toe get up. He further said that 
his whole head was sore and that he experienced pain on the 
Tight side of his head around his ear and eye; that this 
was the situation as secon as his head became clear enough 
+0/ saaeouhabe wine he wase Prior to his injury, the plein» 
tiff, who was ® wan about 48 years of age, had enjoyed ex- 
cellent health, He weighed about 210 pounds; was well built, 
and had engaged in all forms of exxreise and gymnastics in 
his yOunger days. At the time he was injured he was conducte 
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ing his own business as a baker. He had never experienced 

any pain or inconvenience or soreness in the right groin; 

had never suffered from any kind of hernia and had never 

had any trouble with his head or eyes. He was taken to a 
hospital, from the place of the accident, where he was examined 
and the dector found a condition which he deseribed as an 
acute scrotusatio inguinal hernia in the right inguinsl 

canal. The doctor reduced this hernia and applied a bandage, 
and after/the plaintiff waa teken to his home. A few days 
later he was again taken to the hospital where he wae operated 
upon for the hernia above deseribed, and apparently, that 
operation was entirely sucocesful. The plaintiff testified 
that during the week following the accident he had a grest deal 
of headache, which was morepronounced on the right side, After 
he had been operated upon for his hernia, and whileshe was 
reouperating from the effecta of the operation, in the hospital, 
he "felt as though epider webs formed over my eyes; black 

soot dropping down over my right eye; no such similar sense=- 
tion in the left." The plaintiff was injured on June 23, 

and his operation took place on July 1, 1938. The plaintiff 
further testified that after he left the hospitak, and aiong 
in August, the cogdition he described, as te his right eye, 
began to get worse and his vision grew dim. He consulted 

an optician and then an eye specialist, and remained under 

the cere of the latter for some months. He testified that 

the pain in hia right eye became eo excruciating that he 

eoula not stand it; that thie exeruciating pain began in 

the fall and reached its worst stage the following epring, 

and that he hed suffered with it ever since. He was testify- 





“snag topes ak sated uae wath oléoamtumon 
heed @ Daligua tar abered aid Renshen cetee 
= woe s doteed. dad oe aot Ed seat we 
_ Steneaee aan ot arace Latiquat ont on meted ates A ee 
ee atitentans, Deed. beens ee: ahr a oe 
ppbhenet apetets ae sti ea dan 
eh fy 








‘ “weits. one eo eee ae oman ote 


at ened anit ee | moateceae ais ie cdeeten ote ied Sialeiad es 
oe fg eee ae rave bee! “ot eer sehen dyvontd an giert 
manene wal cate dows ett ioe ait ie ee to%9 swab antaqorb ch “fave 
ee Deter a0 Hearse att Bee ‘Witelely eet ott ode at wg 89 
_ SBeaeiy att SUBS of Yh 0 aeeke doce nolemeas okt hee 
pacts Bes fot igiaai an tras od neg hs send beitionns ‘coon 
aoge Sige nett ee ae sdedinpenh od speaabgon edt gemma, x 
feb brereg. ad auth why rekon adat ae oawcone cy of ‘piped 
gga sags hea baee weliadnode eye ak nvete ea aetnitgo He 
tee? betkieaed ond seddnee salen ees notte oat Yo ' : 











Bil faite tid abossee: ie ew ened os edge abt th - et 
nt megan sek arg gitdtetesrmom ae eo ak yore ton, tw 


again g- Mie gaye Sarde teas da Rh aoe ea aL a COIN KAY, ‘eee Baran 


-21- 


ing in duly 1923. By the spring of 1919, the sight had 

left his right eye and has never returned. During this per 
iod the plaintiff employed a man to take his place in the bakery 
business, to whom he paid $45.00 a week, Some time after 
his injury the plaintiff weld out his bweinecs. 80 far as 
the record shows he has done no business since then. The 
wedical testimony submitted in his behalf was to the effect 
that he had suffered a hardening of the ¢yeball; that when 
the eye was first examined it presented a case of what the 
occulist described as incipient eataract,~- a cataract had 
begun to form but had not fully developed. It was shown that 
an examination of the plaintiff's eye disclosed a detachment 
of the retina on the negsal side, It appears from the testie 
mony that a case of Glaucoma of an acute type developed and 
at times this caused the plaintiff extreme pain, and one of 
the specialists who testified in behaif of the plaintiff 
stated that the eye should have been removed long age. Se 
far as the testimony in the record shows, the left eye has 
remsined normal. There is some conflict in the testimony 

in the record, og the question of whether or not the hernia 
and also whether or not the eye condition above referred to, 
could heave resulted from the injury received by the plain- 
tiff at the time he was thrown out of the automobile, but, 
in ovr opinion, there is sufficient in the record to warrant 
a finding to the effect that both of these mattere could come 
frou that cause, At least, it may not be said that the verd= 
ict for the plaintiff is ageinst the aanifest weight ef the 


evidence on those questions. 
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The jury returned their verdict, fixing the plain-e 
tiff's damages at §40,000.00,in connection with their finde 
ing of guilty as to the two defendents, Barrlett and Saracino, 
After the trial court hed overruled motions for a new trial, 
submitted on behalf of each of the defendants, and had granted 
the mation of the defendant, Saracine, for a judgment non 
obstante veredicto as to him, the court overruled a similar 
motion submitted in behalf of the defendant, Bartlett, and 
before entering judgment in favor of the plaintiff, reauired 
him to remit $15,000.00 from the amount of the verdict. Judge 
ment wae then entered for the plaintiff for $25,000,900. If 
Seracino was to be eliminated from the case and the plaintif? 
was to be limited to 2 recovery against the defendant, Bartlett, 
if he was to recover at all, it seems unfortunate that this 
result was not accomplished before the issues were submitted 
to a jury. Of course, the plaintiff, if he wes to recover, 
should be limited as to his damages, to such emount as the jury 
might betieve would reasogably compensate him, so far ag money 
damages could accomplish that resuit, for the weakened condi- 
tion occasioned by the hernia and the loss of his right eye, 
and the pain end suffering which he had experienced, and the 
expense which he had been obliged to undergo as the result of 
these injuries. 1, this connection it seems entirely clear 
from the evidence that he was confronted at the time of the 
trial with a further operation for the rewoval of his eye. 
Although this was the theoretical situation, we are not unminde 
ful of the inclination of juries to improperly take inte con- 
sideration other matters, such as the nusber of defendants in 
the cage, for example. Possibly the trial court had some such 
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thing in mind when he required the plaintiff to remit 
$15,000.00. 


Of course, the defendsnt Bartlett is not in a 
position to complain because the trial court overruled the 
motion for a directed verdict submitted in behalf of the 
defendent Geracino. The position of Bartlett hes always 
been that Saracino should be held liable, if anyone was to 
be held, to pay the plaintiff's damages. The defendant Bart- 
Lett does complain beesuse the trial court eliminated Saracine 
from the case by granting the motion of the latter for judge 


ment in his faver non obstante veredicto. The contention 
is made in behalf of the defencent Bartlett that it is never 


proper to enter judgment non obstante veredicto, on the evidence, 
but only on the pleadings, and the point is made that such 

a judgment in favor of Ssracino is not justified on the 
pleadings in this case, but was apparently entered by the 

trial court merely because the verdict was, in the court's 
opinion, against the weight of the evidence, as tO Saracino, 
Citing 11 Ene. Pl. and Pr. 917. In cur opinion this point 

is not well taken. The same authority points out that a judg 
ment non obstante veredicto pay be granted where the verdict 

is not sustained by any evidence whatever, citing cases. #6 
are of the opinion that there is no evidence in the record in 
the case at bar which would sustain a verdict agninst Saracino, 
We have already indicated that a better record would have been 
presented, in our opinion, if the motion for a directed verdict, 
submitted n behalf of Saracine, had been allowed, A judg- 
ment should not be reversed and another trial ordered, solely 
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for the purpose of making a more consistent record, 

This case has been tried twice. I, our opinion, the 
evidence clearly demonatrates that the plaintiff is 
entitled to damages, and we have stated the reasons why 
we sre @qually clear, on the evidence in the record, that 
Bartlett ie the one who should be required te pay him 
auch damages, in thet situation, the judgment should be 
affirmed. 


The defendant has referred te to numerous dee 
eisions on the question of what the damages may properly 
be in a case involving injuries similar to those complained 
of by the plaintiff in the case at bar, On the question 
of damages, other decisions are frequently not very helpful, 
Particularly is this true at the present time in the case of 
decisions which were rendered some years ago when the value 
of money was far above the value it hae today. We have given 
careful thought to the defendant's contention to the effect 
that the damages awarded the plaintiff by the judgnent appealed 
from, are exeessive, and in view of all the circumstances dis- 
@losed by the evidence in the record, we have come to the 
conclusion that the action of the trial court in this regard 
should not be disturbed, 


For the readons we have given, the judgment of 
the Cirouit Court is affirmed. 
JUDGMENT AFFIRMED, 


O'CONNOR, P.J. CONCURS; = 
TAYLOR, J. -DISSENTS. 
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PEOPLE OF FHE STATE OF ILLINOIS, 
pefendant in Error, 






, ERROR 10 
% MUNICIPAL eoURT 
4 
: oF calcace 
WOROW RARDING, é . 
4 f ey fh pn 
, Mainttg in error. 30 1.A. 624 
\ # Opinion filed Feb, 11, 1925, 


Wh. JUSTIGE TUUMGON delivered the opinion of 
the sourt. 


By thig appeal the defendant ierding seeka to 
reverae a judguent ef the Kynicipal Court of Chicage, wherein 
he was found guilty of agenult with » deadly weapon; fined 
$100.00 and sests and sentenced t¢ serve o term of six wanthe 
im the House of Correction, ef the Gity of Chicago, 


In euppert of ‘his appesl the defendant mkee tro 
contentions, first, that the information on which hie trial 
was based wag defective, in that it charged him with assault 
with @ deadly wenpon, namely, « loaded revolver, in violation 
of the statute, without setting forth either that ne consider 
ation provocation xppenared or that the circumstances of the 
aesault showed an abandoned and malignant heart; end second, 
thet the record fails to disclose that there was either an 
arraignnent or a plea entered by him. 


An to both of these pointe, it is ¢u@ficient to say, 
that a complete record of the onzse baa never been filed in thie 
eourt. The record filed contains nothing but the warrant of 





fe 


commituents and the information, The certifionte of the clerk 
of the Hunicipal Gourt, sertifying to the contents of the record, 
is made up om » form entitled, "Certificate of Copy* and it is 
to the effeot thet the foregoing docuaents are "so true, perfect 
and complete copy of certain procerdings made sad catered of 
record ia said court; also of « eortein information filed on 
the 106th dey of September 4. G. 1923," Without a complete 
traneeript of the record, this court vill presume, thet puch 
proceedings were had in the trial sourt a9 to support the 
judgment which was there entered. According to the warrant 

of comaitment contained in the record, the court found the 
defendant guilty of a “wilfull ond malicious assault with o 
deadly weapon, without any considerable provocation and 

under ciroumetances showing an abandoned and malignant heart 
with intent then and thore to inflict « bodily injury.’ 

From aught that eppeste in the record filed in thie court, 
that finding of the trial court wae supported by a proper 
amended information upon a hearing of the isoues made up of 
guch inforeation and the filing ef on appropriate plea by the 
defendant, upon proper arreignsent. 


For the vensons stated, the judguent of the Hynicipal 


Gourt is affireed. 
SUDBREKRT AFFIRMED. 


O° OONEOR, Ped. AWD TAYLOR, J. cUuCUR, 
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reovus\or tim STATE OF ILLINOIS, 
BX BEL KANGY HEALY, 


Defendant in Error, 










ERROR TO 
MUBRIGIPAL GOURT 
OF GHICAGO, 


_gyoy.trnr & pd | 
FPO. lees C.Relhke WY 


Qpinion filed Feb. 11, 1925. 


EDIE ROBIE, 


WR. JUSTICe THOMBON delivered the opinion of 
the court. 


By thie writ of error the defentant Robie secks 
to reverse © juidiguent of the Hwmicipal Gourt ef chicago, 
wherein the court found thet the relatrix, Neney Healy, 
was delivered of a bastard child, born alive, on Warch 13, 
1923, and that the defendant, *on his confession in open 
court" wee the father of the child, and wherein the court 
ordercd thet the defendant pay the clerk of the esurt, for 
the support, saintenance and eduention of said child, the 
eum ef $1190.60, payable ae set forth in the order, 


In support ef his writ eof error the defendant com 
tends that the trial court erred in finding that he was the 
father of the bastard child in question *on his confession 
in open court,* the fact being that he filed a plea of not 
guilty, end in theoourse of his testimony denied that he 
was the father of the child, SGounsel for the People admit 
that the clause quoted should not have been ineluded in the 
gourt's finding. How it cage to be mde = part of the finde 
ing dees ant appear. In our opinion, it shoud be disregarded 
and considered as surplusage. Verdicts and findings are not 


() OR ek 
0) 
Garl i r 
4. 3 28 ee " 
q er ee A 
i. CTW oe van 
Ay ax A.) 4 
a ane 
)) eee + 
{ t seep 
‘ Ne 
: oe ne dy. 
ego sy rf 
Wh eure 
: b/s ‘i 
0 eee te 4: 
rt 
: bi eA Oe 
4 ih 9 
; 
nit 
aii 
a | 
‘ y 
q 
t 
‘aa hy 
‘ 7 
4 A 
¥ 
| " 
ls 
a 
9 
oe 
i ; 
% 
4; 
j t 


) yORek GME GdsT BSLit Goiniga 7 


hd padivng) ada Soxewnten Wodmnel 


ae sonst ne. re weed ‘es sa sa 
Saini ie cee nk mot, 








| i : et Eevee et a. dente ade, Laie 5 hokae a teat Damnetia 
| He dito, ohee. te ereiae ‘hes ome pee oe : 
at eae ASS ea ald Fae ee oits oe, . a, oe | 








| ar es ch wexeanatiny act ROR te ones abt te ream, ak ie 
Oi ae ae tade agian? st paree Pewee sts peti pe o * 
setae shane. aut aot salons ke Bitte we to t 
der he iis Tee 2 Bebe te aah pated oath: end cr he ob wa 
of duet bebiad nomssie ake we aaeacoe tt aa bus ag ig, 
fimbs agent ad? wet Pema atide: ott te sodgune oi ere 
oat wt bodutart as wat wend tom Akusde: pacous srasad sult saute 
| semt ade 20 Pree «aber eo OF mate OE oot saatthaat ot aren 


} | Pe SOO Oe © MO ae oe Raye ke ee ee aa Ce P APR ap RNIN FS ees 


i aa tl 












ole 


construed ae strictly ae plendings and the record uasy be 
searched in determining their sufficiency. The People v. 
Shupe, SOG 111. Sl; aiting Poople v. Fjierney, 250 111. 

61.5, and People v. Patrick, 277 I1l. 210. Im the latter 
gage the court said: "Verdicts should have a reasonable 
intendment and receive s reasomable construction, ond 
should net be set aside wiless from necessity originating 
in doubt as to their meaning or from an imunteriality of te 
isouwe found or = failure to find won some material isaue 

- involved,* 


The only other contention made by the defendant 
is, in subetance,to the effeot thet the finding and judg 
ment exe against the manifest eeight of the evidence. The 
substance of the teatimeny of the relatrix wee that she met 
the cefendent in the summer of 1971, ond sew him on = few 
eocasions, and then did not see hia again until Mey 1922, It 
would seem from her teetimony that the first time the defende 
ant hed improper relations with her was in Wey 1922, ond she 
testified thet he had interoourse rith her frequently from 
thet time until semetime in the month of September ef that 
your; that she did not sec him efter that until on one occas- 
ion about Ghriatmas, 1923; that ber baby wae born. the follow 
ing Maxsh, She further testified that her last menstruation 
took place in the month of Jume, 1922. She had a friend 
whese nome wea Edna Johnaon, who was one of the witnesses in 
thie onse, and the relatrix teatified that when she did not 
experience her period of menstruation in July, she told her 
friend, Mies Johnson, shout it, who, she said, knew of the 
relations which existed between her and the defendent. She 
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further testified that she never told anyone else anything 
about 1% until apparently her wother noticed the change in 
hex physical cendition and euestioned her. 


The defendant admitted that after he beeame ace 
yuninted with the relatrix in 1921, he had sexwal intercourse 
with her a mumber of times, but he teotified that the last tise 
was on April 35, or April 26, 1922. Me further testified that 
he never took the relatrix out or wae in her company after thet 
date wntil the occasion when he net and talked vith her on the 
street, about the holiday seasen of 197%, He said that he sar 
her now and then after the sonth of April «nd during the fole 
lewing sumer, at different dance balls, where both would be 
present, and that he would ned to her and thet wee all. On 
eress-exenination he admitted attending a party given by « 
married sister of Edna Johnoon, after the month of April, 
1922, and dwring the summer of that year, ound thet he attended 
that party with the relatrix and severel others. The tine 
of the party was fixed by the testimony of Fama Jobmson as the 
16th of Ame. She said she was sable te remember the time bee 
onuse the following week her sister snd mother left on « trip 
to Canada. This vitness testified te s number of ocensions 
after April 1922, and particularly in the sonth of June and 
Duly of that year, when she and the relatrix end the defende 
ant and a friend of his were out tegether. The relatrix had 
also testified concerning these ocossions and had stated that 
when they got home, the defendant would let Edna Johnson and 
her escort out of the oar, near the home of the former, and 
would then take the relatrix home, and that the acts of intere 
gourse which she described, took place after the others had 
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left the defendant's eutomobile, A sister of the relatrix 
testified thet she saw the defendant in her sister's con 
pany on two oconsions in the month of June, 1922, the was 
able to fix one as gocurring on the evening of Sunday, June 
ll, beceuse,she testified, that was her baby's birthday. 


Qne Taney, & frieng of the defendant, testified 
that he had intercourse with the reletrix in the month of 
duly, 1922; and one Ryan, another friend of the defendant; 
testified that he had intereourse with her in the nonth of 
dune of that year. Another witneos testified that he and 
Edna Joghneon were cut with Ryan and the relatrix on the oo- 
cesion ef the imeident Ryan testified to. Tonsy testified 
that bis act of intercourse with the relatrix occurred 
about the widdie of duly, 1992, He testified further that 
thie occurred at the home of one Quinlan; that Quinlan gave 
him the keyy te his home end that he and the relatriz went 
there, end they had sexusl intercourse there, and that while 
they were there Guinlan oame home, Quinlan lived at this 
place with his mother. He teretified that on the ocoagsion 
when he gave hie key to fansy end Tansy took the relatrix 
to his home, hig mother was oway; that he, Quinlan, reached 
home about four o'clock sand that the relatrix and Tensy 
were there, This witness placed this eccurrence in the 
firet part of August. His mother also appeared and testie 
fied that she was not away during the azonth of July but 
sas out of town the first Saturday in August. 


fhe relatrix denied the stery Tansy teld about 
taking her to the home of Quinlan and there haviag intere 
oourse with her, and she also denied having intercourse with 
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Byam In acking her sbout this, her counsel apparently 
inadvertently acked her if she, in June, 1922, went vith 
yen to Quinlan's house and there had intereourse with hia. 
Ryan had not testified to any occurrence involving the home 
of Quinlan. I, his brief, counsel for the defendoant argues 
that whereas the relatrix denied that ehe wie in the company 
of Tansy in the home of Quinlan or bad intercourse with him 
there, she did net deny thet she had indulged in interoourse 
with Ryan, in the month of June, at another place which had 
bean testified to by Ryan. We have pointed out that imade 
vertently her counsel did net ask her about that, e take 
her answer to counsel's question to be to the effect that 
ghe had no intercourse with Ryan in the month of dyme, se he 
testified. It is aleo contended that the relatrix did not 
deny that she had any intercourse with any other man in June, 
1922, slthough she did make such denial vith regard to May 
end July, 1922. Beth of these points were covered by counsel 
for the defendant himmeld, during hie eresteexanination of 
the relatrix, when he asked her if she knew & pan named Fytn, 
and she eaid she di¢ not, and counsel] then asked, *Yere you ow 
with any other wan during the pericd from May until faeptember 
lest year?® (1922) and she answered, “No Sirj" anc when he 
further asked her, "Were you in the company of any other 
gentlemen during dune, July end August, 19227 and the court 
added to the question,e “and while in the company of that 
other man did you have sexual intercourse?” and she answered, 


“Ho, Never.* 


A jury wae waived in this case and the issues were 
aubuitted to the trial court. Ye have recited enough of the 
avbetance of the testimony to show that it wae flstly contrae 
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dioctory. The trial court saw these ritnesses ond was in 

& position to hear their orn) teetimony end observe their 
demeanor, and muke up his mind who of thes wee telling the 
truth, , the record before us, it would be impossible, from 
the examination of the typewritten pages of the record and the 
printed pages of the abstract, to sey thet in ovr opinion 

the finding and judguent of the trial court were ageinst 

the manifest weight of the evidence. The story told by the 
rtlatrix was not without corroboration on several points 

on which her teetinony and thet of the defendant and his wite 
nesses was conflicting. 


it is contended that the relatrix did not acty 
#8 & norm), reasonable giv] in her sondition would, shen, 
aa she testifies, she continued to have improper relations 
with the defendent for at least two gonthe after ashe dise 
oovered she wne pregnant, cad after she realised the defend- 
ant wee the enuae of ker pregnancy, «nd when she telked rith 
him, ¢ven as late ag the latter part of Secember, within 
three months of the birth of her child, and still dic not mene 
tion her condition to the defendent. Gn this question she was 
asked why ehe had not told the defendant ef her condition and 
ghe ansvered, "Well, - I would have te go through with it 
anywey, Well,e why doce he not speak up and tell why. ie 
aid not marry me." Her croseeexanination slong this line did 
not proceed further, She testified she didn't tell anybody 
about her condition nor wake any mention of it, but thet she 
told her friend, Zana Jolson, in July, that che had net 
experienced her usual period of menstruation. It usy be ate 
mitted thet normally one vould expect « girl placed in the 
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position ef the relatrix, to at least let the father of 

hey unborn shild know of her condition and pessibly make 
some effort te induce him to give the child » name. But 

we cannot ery thet because she did not sdopt that course, 
the trial court wae not justified in believing her story. 
On all the evidence in the record, we would sot consider 

@ reversel ef the judgment justified, on the ground thet 
the finding was ageinst the menifest weight ef the evidenee. 


The bill of exceptions nowhere states that it come 
tains 211 the evidence heard om the trial of the case, snd 
in that statevof the record, we vould be justified in assume 
ing without an exawination of 1) the evidence, that the 
trial court heard sufficient to fully support its finding 
and the judgnent entered; people, ex rol Betty Dunn v. 

Roy Moore, 186 i111. App. 418, but re heve preferred to 
examine the evidence, ae it is contained in the bill of 
exceptions, with oare, and pres wpon the merits of the dee 
fendant'sa contentions, 


For the reasons stated, the judguent of the Municipal 


Gourt ie affirmed, 
‘SULGNERT AVFIREED, 


O'CONNOR, Ped. AND TAYLOR, J, GCONGURe 
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IDEAL TOOL & MANUFACTURING 99., 
a COED.» 
4 Appeiles, 


9371.A. 624 


ApptAL PROM 


MUNICIPAL COURT 
OF CHICAGO, 


, Opinion filed Feb. 11, 1925. 
po ad 


Mm. JUSTICE THOMSON delivered the opinion of 
the court. 


The plaintiff’ Coepany brought thia action of the 
first class, in the Municipal Court of Chicage, seeking 
to recover from the defendant the sum of $1614.80, which 
the plaintiff claimed ae a balance dus it for merchandise 
aeld and delivered te the defendant acacording to « statement 
of acccunt Which was attached to the statement of claia, 

The isvues were preeented to a jury and at the close ef the 
evidence, the court geve an instruction for the plaintiff, 

fellewing which judgment was ontered againet the defendant, 
in the eum of $1467.60, te reverse which the defendant has 

perfeeted thie appeal, 

The plaintiff Company «ae s manufacturer of stools 
ef various kinds, The defendant wag a dealer in automotive 
equipment, including teola, Under dete of May 91, 1921, the 
defendant geuve the plaintiff an order in writing for nine 
thousand odd reemera, This order was apperently written up 
on one of the regular order blanke uded by the defendant in 
connection with his business, It contained a detailed 
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statement of the terme of payment, ond shipment end ,previded 
for certain detailed information on ail invoices and sled on 
the bills of lading, and it contained further a peragraph 
reading: “All reamera are to bear our imprint; beveled edge 
te aot ac leads Groove in oollar to take ware of ahipsa; In 
terchangeable blades, They are to be packed in oi] proof 
paper with ovr iabel, and delivered te thia office," The 
erdex called fer a thousand each of reawers of types referred 
to in the order under the letters "A" to "EH" inclusive,, the. 
order apecifying certain prices for each type, These were te 
be delivered aa specified, The order then directed that 
there be ahipped at once, 100 each af the types "A" to *8* 
inclusive, and alee 160 of « type referred te ag "I" and 5B 
each of types referred to aa "R* and "8", Following thia 
the order est out the apecificatione for each type, including 
the limits of expansion of the blades and length over ali 
ef the reamers, The order did net gontein any signature, 
Deliveries began under thie order in 4ugust, 1921, and apper- 
@ntly dsliveries were made from that» time oa, but just when 
the recerd does not show, Certain paymenta vere also made by the 
dofendent for these reamara, but apparently the defendant wee in 
Sf¥eare a6 to paywenta, and in June, 1925, the plaintiff de 
clined to make any further deliveries until past due accounts 
were paid, and the defendant deelined te make any further pay- 
mente, claiming that the reamers had net been sanufactured aa 
agreed and that they were defective, Thic suit wae then ine 
stituted, 

The aein contention ef the defendant in suppert of 
hia appeal is that tho trial eourt erred in sustaining the 
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piaintiff?'s chjections ts certain evidence offered in behalf 
of the defendant, While the defenmiant was on the #itness 
etand he was shown two reamers, which were not sanufagtured 

by the plaintiff, and ara referred to aa sample voamers, 

They wore introduce’ in evidence as defendent's Exhibits 43 and 
4 The defoniant teatified that he hat 4 talk with the presi- 
dent of the piaintiff Company, in the defendant's office, 

at the time he placed the order with the plaintiff = the 

order invelved in thie case, He then attempte: <2 show’ that 
the written order did not contain ali the specifications 

of the reamere, ani that at tho time the order wae placed 

with the plaintiff, the defendant exhibited to the plaintiff's 
president, the sample reamer referred to ca Exhibit 3, Objace 
tiene to thia line of questioning were eusteined, The defend- 
ant was then asked whether any of the reameare made by the 
Plaintiff Coupemy were made like Exhibit 5, Cbjeetion to that 
que@ation wan alee eustained, In our opinion, these ruling 

ef the trial oourt were preper, The order purported ty be 

& GOwolete order, speoifying the number end kinds of reswere 
te be manufsetered by the plaintiff for the defendant, it is 
entixely clear that the teamers ealled for by the order could — 
be manufactured ritheut say spebshfications other than thoes 

eet cut in the written erder, Gaseu referred te by the defend- 
ent, in support of his centention that the parel evidence offer- 
ed should have been admitted, ara in our opinion, net in peint, 
- Plow City Garage, 204 Til, 
bin, 128, laya down the rule that where ao written contract for 
the sale of goods amounts only toe an,Order for the goods, it 
may nevertheless be ahéum that there was a prior verbal warranty 
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ae to the goois te be delivered, In Gelt v. Hunt, 1845 Ti. 
Ape. 77, parel evidence was admitted se to an agreement be- 
tween the paxties, which was entirely outeaide the aubjegt 
mattec of & subsequent written contract they entered inte, 

In Offenbore v. Agroy Digtidleries Co,, 22% Ill, App, Shs, 
there wae invelved « written order which di4 not purpert to 
exprege the entire agreement between the parties, and it was 
there held that « erier oral agreement involving o warranty 
gould be shown, In Bixler v. Brin, 2 Tl, App. 204, there 
Was involved a aritten order for certain articles ef jewelry, 
The ecvurt pointed out thet while the order enucerated the 
Sifferent articles purdhaved, it dia not deseribe them with 
such clearness or certainty thet the purchaser could know what 
he wae to receive in the absence ef the eample shown by the 
sileaman, at the time the erder rea placed, For example, the 
order called fer "Bablem Pins," “Ssiblem Buttone"” and "Exblex 
Cherms,* The court caid thet such iteme by thenmwelves would 
convey little idea ef the exact articles purchased, and parel 
eviderce wan proper, shewing that the gecds sent ia fulfilisgent 
of the order did not ocorreapend with samples exhibited by the 
snleguan at the time the written order wae given, and that 
week @videnee “did not in the least tend to vary or change $he 
terwa of the written or der or contract." The case at bar is 
quite different, The written ordex involved here is entirely 
capable of exedution without extringic explanation, No contentien is 
mada that such de not the ence, 


The defendant eas ister handed ancthear reamer whieh appears 


in the record as defendant's Exhibit 4, Thies reawer, unlike 
Exhibit 4, has & groove in the collar an@ the defeniant testified 
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that he bed « talk with the plaintiff's president, at the 
plaintiff's factory, concerning the greove in the collar, 
sometime in August, 1921, after the written order in queation 
had been placed with the plaintiff Company, and he testifies 
that he gave the plaintiff apecifications, at that time, ‘on the 
saunple ye groova,* referring te Exhibit 4, and he testi~ 

I rag he told the plaintiff's president, "that this is just 
exactly the way I want the reamera made; that I eanted the grovBe 


made exactly like the sample I brought." The witness wae then 
asked what kind of a groove the plaintiff made, ami objection 
to this question was sieo gustained, In our opinicn, this 
Yuling wae alse proper, We evidenes had bean offered, to the 
effect that the parties hed entered inte any supplemental 
agreement changing the specifications for these reamere, ac 
reeited in the written order, The mest that the defendant 
hed testified wae that he talked with the slaintiff's presi- 
dent in August, txhibiting « sample te bin and telling him 
that he wanted the groove made like the sampis, Ne evidence 
Was offered, showing oy tending to show, fat af that time 

or any time thereafter, the plaintiff bad undertaken to make 
resmere like the sample, snd therefore the question of what 
kind of grocve they meade in the reamere delivered, waa immatere 
fal, The written ordex meroly called for "s greove in ecliar 
to take care of ghips.* it Aid not specify any particuiar 
kind ef greeve, dnd, a9 stated above, no evidenes wae offered 
showing or tending te show any undertaking on the part of the 
plaintiff? which sould eaupplement or change the written erder, 


After the defendant haa given some testimeay, and 
& mumber of questions put to hiw had been ebjected to by 
oounsel for the plaintiff, and these objeetions had becn sus= 
tained, qeunsel for the defemiant made an offer ef proof, 
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te the effeet thet o eowple teel hac been submitte? and that 
‘ the phaintift?’ Congany bat guetantesd and agreed te make tecly 
like the eomple, It in entirely plain, from the offer nade 
at thie tiwe, we it appeare La tle reserd, that scunsel fas 
referring to the senversation whigh tha witness teatifiad Be 
nad bad with ahe president of the plaintiff Company, of the 
time the order in question wae plaged, Tu sonnection with 
tale offer of proof, ocwneol for the defendant wade a further 
offer an to & mumber of other matters, some of which up te 
that tine had not. been mate the sudjeat of any questione put 
45 the wigmeas, and therefore ne cbjection had been rained 
to the proof ‘offered, ami further offere of preoft were mada 
which negosvarily reeted on the question sf the right ef the 
defendant to shew thet he bad exhibiiel a sample te the pisia- 
eitsts president @t the tims the order was piseed, and that 
the plaiatiff had undertaken to sanuteoture tools like the 
sample, We have alraaty etates that we cee of the opinion 
 gheh proet wae incompetent, and it fellows that any avbee~ 
quent offer of proof, based en the gentenution that « sample 
heel been exhibited at the time the evder wer placed, waa 
Waavailing, Fer instance, the gefencant offered to show 
that, ae a regult ef the failure of the plaiatiff to maze 
& £904 Aike the sapie, the ditt mavferad domaces, 
whieh he acught to regover umier & claim fer est-off, In other 
words, we have heye 4 caav in vhich the defendant gave the 
plaingiff « specific written ercer fox the manufacture of a 
eertain quantity of reaners, As aireaéy stated, it xculd 
seem to be wlear that thie order van cofficiautly epeciZive 
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witheut any further inforestion then that set forth in the 
written order, YThe ordexy called for « groove in the cellar 
of the reomer, but nothing wae said, in the order, to the effect 
that thie groove wna te be made cea Givrected or specified er 
aacerding to sample, and, in our opinion, the defendant could 
met be permitted to chew that 24 the tine the order wae placed, some 
partiouler ahepe of groove waa apecified aceerding te sample, 
and that the plaintiff undertook te manufacture reamere with that 
kind of a groove, Of eourse, after the written order war given, the 
parties, if they choses, might enter inte a supplemental agree- 
ment, Varying ite terms or provisions in seme particular, 
Apparently the defendant attempted to wake some euch showing 
when he testified that in August he whewed the plaintiff's 
President Exhibit 4, and that he teld the pleiatiff that he 
Wanted the reauera made with a grecve exnetiy like thet shor 
in the sample, ut he felled to prove or offer te preve that 
at that time the plaintiff undertook te manufacture the reamers 
in that wanner, 

As te the proof of the alieged Gefeote in the reanere 
deliversd, 1¢ appeare that some ef thes were Based upon the 
gontention that the reamere were not like the sample. This 
proof wae properly ruled out, for the reasons already stated, 

Ae te offers wade by the defendant, a¢ for as they involved 

other alieged defects, we are of the epinion that the offer subsitter 
wae Angufficient, If the defendant} had offered testimony to 

the effect that reamere manufsetured by the plaintiff wete, upon 
being subjected toa proper teats or to the usunl and ordinary 

use, found to contain materiel defects, such evidence would have 
been proper, but none evch vas offered ac far ae this record 
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After a careful examination ef the tostimeny in 
the reaord, 1% seams to us to be clear that the elsinms 
the defendant wae meking aguinet theese reamura, were in she 
Aagt analysis, based on his sontenticn that they were not 
dike the asmple, - cither the ene exhibited to the plaintiff 
at the time the order sas placed, o¢ the one the defuniant 
testified Be exhibited later, In cur opinion, this wae not 
wufficlent to make out 2 defense te the aetion brought, and 
ae the recerd steod at the close of the evidence, the trial 
ecurt wag sarranted in instructing the jury to find fer the 
Plaintiff, There was sowe evidenes inveiving the return of « 
number of Seamers, which was ingonsequential, Moat of thease 
returned reaszerg bac been repaired, and the statement of 
aoccunt contained certain debit items for these repaire, oa 
te which there vas ac question raised in the affideuvit ef 
uerite, The etatement of asacunt also centeined « number of 
oredit items for tesucre returned, The defendant contended 
that the plaintiff hed represented that it wae equipped te 
take gure of thie werk invelvad in the defendsat's order, but 
that the plaintiff was not acoequipped, aa is shown by the fact 
that something less that one half the total nusber of reamers 
invoived in the order had bern delivered at the and ef 4 year; 
whereas, the order apegifies dslivery at once, In our epinion, 
the ordsr dees net justify that interpretation, Is salie for 
the delivery of something ever 900 of the reamers, at once, 
and “8900 to be delivered ao specified,* 


Subesquent te the filing ef an opinicn in this 
enue, *¢ allowed defendant's petition for a te=hearing, but, 
after a eareful reconsideration of this case, ia the light ef 
eontentions advanced by counsel fer the defendant, in thet 
petition, and the argument Of counsel for the plaintiff filed 
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in reply thereto, we have reached the conelusicn that our 
Original decision of thin appesl,should stand, Our attention 
hae been called by the defendant to the facet that the record 
chews that wader date of April 2@,1921, some three or four 
weeks prior te the time the defendant gave the plainti?f the 
order for the reumera, the preaident of the plaintiff Company 
wrete the defendant a letter, saying in part? "Ae per your 
eonvereation with oux Mr, Renner, we beg te quote you $1.25 
gach on the Bxpanaion Reanera, &o peor swaple eubsitted, in 
jete of 1000 of « wise," The contention is made that in view 
Of thin statement in writing, signed by the plaintiff or its 
pregident, the defenda&t should have Youn permitted te show 
not only what the comple wan, which vas aubmitie? te the plaine 
tiff at thet time, but alze what the comversation wae, which 
tock place petvoen the parties with reference thereto, and to. 
show thet in the course of thie conversation the dsfeundant 
etuted thet ho wanted rasmera made exactiy iike the seanple, 
except that the eumple contained ne grecve in the collar, 
wheretg the reasera te be wanufactured vere te contain & groove 
im the collar, In our opinion this letter did not wuxe auch 
evidence aduiacdbie, 

Bhen the defendant forwarded its written order for the 
xeameta to the plaintiff, made out by it on one ef ite own order 
Blanka, sani expressed in language of ite own shessing, ani the 
Plaintiff precesded to execute that order, the latter became, 
under the focte in this ence, the aole ani caly evidence ef the 
eontract betucen the parties, Whether it was the intention of 
the patties thas thie written order ras to exprese their entire 
agreement is to be necertained cron ah Gwumination of that 
written dosumsat, and a determinition of that question is one for 
the gourt, As already stated, an exnmination of the defendant's 
erdex would sesa to diecless nc reseon for soneluding thet it 
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aid not fully #xprees the gontreet of the parties. Yo eantantion 
ia wade that the order is either meaningless or imposei bie 

of conetxuction er execution without som extraneous explane- 
tion, I% centaine ne intimation that the order was to be ox- 
ecuted ia compliance with any directions or specifications, 
quteide of the order iteelif, In that case, parol evidence 

io not admiesible to vary or alter the terms of the document, 

Aa wae pointed out by the ocurt in Thompgon v. Libby, 24 Minn, 
874, to eliew a party to lay the foundatien for perel evi= 
dence altering the toxms cf a written contract by oral testi- 
mony that only o part of the agreewant waa reduosd toe writing 
end then prove by parcel the part omitted, would be to “ork 

in « olrele ond te permit the very evil which the tule pro~ 
nibiting the alteration of « written centraet by parcel, “ae 
Aeeigned to prevent, Theat prupeaition is applicable net oni7 
te alleged exad: Soumuhtcations: between the parties tut aise 

to their statenente in writing. As ve had pecesion te point out 
in the recent decision of The Nerthnostern Gengolsdg #idlin 
Se. v, Sdean, Eliineis Appeliate Court; First District; 
gaae Be, 26085; opinion filed February 26, 1944; net yet re- 
ported, "It ie a well established role ef the iar that whan 





any contract, agreement or undertaking hee been reduced to 
writing, its centente aunaet be contredicted, altered, edded 
te ey varied, by perel or extrinsic evidoncs, rare the setter 
excluded by this rule ie commonly termed ‘parol 1) Aaa ties 
snd implies eveentialiy the idea oral, - mitter of speech oe 
contrasted eith matter of writing, this ides ia radically in 
correct, because when the rule is applicable, shat ie excluded 
may be written a9 well ae eral, The rule ic in ne sense a rule 
of evidence but a rule cf substantive law, 5 Wigmore on Evi- 
dence, (Zad Bd.) Seetion m400,* 

While the record shove further that ecunsel for the 
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defendant, while the latter wae om the witness stand, put some 
questions to the witnesa #uich sare in and of themselves proper, 
Wut te whieh the plalniif! interpesed chiceticna whteh the trial 
gears guetained, vadasing to on slisgel geoversetion betwsen the 
pertivs which sewurted after tho defendant's order was given te 
the Biaintiff, «1 ate of the opinion that « reversal of this 
judgment would not ba juatified for that reason, In order to 
make Gwt the defense interposed by the defendant in this eases, it 
fae negesaary (ay Liew te show not Only Shat the Teamees, uenue 
factures by the plaiaviff and iolivered te thw doferdant under 
thin ordes, were gagh a¢ Gil net aimypsy 16 soa deterici rete 
peat with the weecificaiicas qontsined in the orter, o% that 

they were different in som: usterial teapacs From the sample 
euseluted to the plaiutif?’?, e¢ alleged by the defendamt, ot their 
eoafexunee 44 duguct 1991, asguming an sgreenant at that time 

te tanufgcture like the gaspls, bat alse, that vhen thess reameres 
ehigh were vuppliedt by the plaintiff te the defendant, sere in 
tarn sold by the duefeniant to hin cuetonare and subjeeted te 

the wtueli, ordinary and prover uve of suah tocla, Sy uch 
custemera, they failed, bewence of euch defects, te renter preper 
a@rvies and thet they were mot therefers, reesemably fit for 

the use fer whieh thay were intended, Several ef the eszentiel 
elements of shut line ef preef, necessary tc mks aut the de= 
fendant's caee, vere ao% severed by the defendant, either in the 
way of questions put $e witmesees or the offer of proof, Tha 
@siendant marely attempted te chow that reamere which had been 
delivered to his under thie erder by the pleintif?, had been 
shipped out by bim to his custewrre and ultiaetely they had 

etme back te him from the customers, who claimed that they were 


defeetive. Wo showing vac mads, acr wee there any offer to shew 
that these tecle were defective shen they vere deliversd te the 
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defendant originally or that the defeotea shewed up in epite 

of the proper end ordinary uoe of the tools by the defendant's 

Customern, or that the defeots were such ae were inherent 

in the teole and developed without regard to their uss, 
Purther, we ave not unmindful of the fact, as shown 

by tha reeord in the companion case bowteon thease parties, 

in connection with which «q filed an opinion on Dacenbar 34, 

1924, shat after the pinintiff had made deliveries under 

this order, from time 40 time, beginning ia 4uguet 1941, 

aggregating #m sneunt over 4000 reamers, ond after thea de- 

fendent had paid the plaintiff, under the contraet, over 

€%,000; and whea the defendant wae delinquent in osrtaia 

paysente claimed te bo due by the plaintiff, in the epring 

ef 1939, he gnve the plaintiff gertain trade adceptancea, 

om which the plaiwaiff wrought suit in the Gther dase, and 

when these trade anceptances wera not paid on their due date 

(the trade seceptances covering Lavoices dated from Janyary 

3S, 2998, to aniiucluding April 15, 1922) and when the plaintiff 

Wrote the ¢defendunt urging payment of them, tho c¢efentert ree 

plied, under ag late = date ae June 28, lett, (the plaintiff's 

letter having been forwarded te Mew York) and in that letter 

the deferdent ageured the plaintiff that be would be in Chicago 

very shertiy end a¢ that time would arranges to make the plsine 

$iff a oubstentinl paywent, In the csee at bar, the defendant 

contended and offered to chow, that the piysente he had meds 

for veamera deliveret to him under this contract, vere made 

by hin in spite of the fact that the reamera delivered hat been 

Seteetive, ead om the plaintiff's aseurances thet fugure dee 

liveries would be 411 right, We are not much impressed by that 
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position now taken by the defendant, In the other case on which 
tas defendant was aucd by the plaintiff on the trade tocepstancos 
veferrad to, the Aafendant testified that he knew in May or 
dune, 1943, *%thas 211 these reamere wore defective and (I) made 
up my mind that I would net gay for than," Av atated by vse 
in she opinion filed in the other case, thet teetimony ie en- 
tivedy/oonat stent with the letter written by the defendant to 
the plaintiff’ the iseter peri of dance, éud that testixony, 
taken with the ivtaer ceferred to, ia equally ineensistent 
¥ith the position aracmetl by the defendant in the oase at bar, 
to the effect that quck payrente ee he 41d who, for reamere 
Gelivered undies thie «ontreet, were mote only beosuae of the plaim 
tiff's sewursuece with regard to those to be delivered in the 
fusure, 

Peo the reaesas stated, the judgeent of the 
Bunicival Gourt ia affireed. 


JUDARENT AFPIRMED. 


O'Genusr, F.7d. wad 
Tayler, J, congur, 
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Opinion filed Feb. 11, 1925, 


BR. JUSTLGE THOMBOM delivered the opinion of 
the court. 


This case has been conselidated for heering in this 
court with case tio. 28045. We are thie day filing an opine 
jon im the latter qnse, and in thet opinion we have set forth 
the facts and circumstences involved in the controversy bee 
tween the parties, and if will not be necessary to agein set 
them out here. 


In the course of the trial of the case, the Centra, 
sate Gervice, « corporstion, wae found not guilty, by the 
direotion of the court. 


in pleading to the plaintiff's deelaration, the 
defendant, Saracino, filed a ples of the general issue and 
& special plea, denying operation of the avtomebile at the 
time and place in question, «nd denying that the person operate 
ing the automobile wae then and there his servant or exgent, 
Tne widence im this case has been presented to tre juries, 
At the conclusion of the firat hearing, the jury vere unable 
to agree upon a verdict snd were discharged, and subsequently, 
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another hearing was had resulting in # verdict agninet 
the defendants, Bartlett and Saracine, and judgment agzinest 
Bartlett as set forth in the opinion in onse Ho. 25045. At 
the conclusion of the first hearing, the plaimtiff eleeted to 
take ® noneauit as to the defendant, Geracine, and at that 
tine judgment for Snracine for costs, was entered aguinst 
the plaintiff. inter, the plaintiff wes given leave te file 
additional counts te hie declaration in the seme onge ond to 
make Garacine end others additional parties defendant. ere 
vice wos agein had upen Saracine and he appeared specially 
for the purpose of objecting to the jurisdiction of the court, 
setting up thet at the hearing of this euuse theretefore had, 
the plaintiff had taken « non-shit as to him, ond judgment 
had been entered in hie fever, aginst the plaintiff for 
eoeta, rhich orders of uonesuit and judgment had newer been 
vacated or set aside, The plaintiff's demurrer to that plea 
wag sueteined, Still ister, the sclaintiff filed other addie 
tionsl counte to his declaration. fo the declaration, es tims 
amended, the defendent famoaine filed a plea of the general 
_ Assue and a spegini plea in which he set up the prior trial 
of the enme enuse end the teking of a voluntary nonesuit by 
the plaintiff as to him, which erder of nonesuit and judge 
ment against the plaintiff and in favor of Saracine for costs, 
were atill in foree. He also filed a further plea denying 
operation and sanagement of the automobile, ond denying that 
the person operating it at the time of the plaintiff's injure 
ies was bis servant or agent. To the plea setting up the order 
of neneguit and judgment against the plaintiff, in favor of 
Saracine for costs, at the close of the prior hesring, the 
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plaintiff? demurred ore temus, and this demurrer ne suse 
tained by the court. ‘The tril of the cause then proceeded 
to & second hearing and at the close af the plaintiff's, 
evidence, and aghin at the close of oll the evidence, a 
motion waa gubmitted te the triel gourt in behalf of the 
defendant, Saracino, requeating the court te direst the 

jury to find him not guilty, both of which motions the 

trial oourt denied, The issues were then submitted te 

the jury, aa te the two defenisnts, Hartlett and Garacine, 
and the jury found the issues in fever of the plaintiff and 
agninst those tro defendants and assessed the plaintiff's 
damages at the sum of $40,000.06, The plaintiff renitted 
$15,000 from the asount of that verdict. Each of the two 
defendants, Bartlett and Sarscine then subsitted motions for 
@ new trisl and beth motions were denied. ‘The defendént, 

Ga racine, entered his aetion fer « judgeent non obgtente yvere- 
diste, snd that motion vse eustsined and judguent entered 

in hia fevor, aceordingly, Judgsent wae then entered in 
faver of the pleintiff and againat the defendant Bartlett, 
for the sum of $75,000.00, Bartlett's mpperi fron that 
judgment is involved in onse No. 28045, with which the case 
at bar hae been consolidated in this court fer hearing. fhe 
plaintiff, Densby, sued out thie writ ef error, contending that 
the trial court erred in directing the jury to find the 
@Gentral Auto Service not guilty, and allowing the motion of 
the defendant, Saracino, for judguest pon obstunte yeredicte, 
and in entering judgwent in Garacine's favor. The defendant, 
faracino, has filed cross errors, contending that the trial 
eourt erred in sustaining the plaintiff's demurrere te his 
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plese, in which he set up the fact thet the plaintiff had 
taken « voluntary nonesuit es to him, and judgment had been 
entered in his faver ageainet the plaintiff for costs, at the 
eclese of the first hearing of the couse, and siso contending 
thet the trial court erred in overruling his motions for a 
directed verdict at the clone of the plaintiff's case, and 
agnin at the close of a11 the evidence, ani aleo in evere 
ruling his motion for a new trial, 


Gounvel for the plaintiff frankly stotes in bis — 
brief in thia court thet he "has wore fsith in Rie client's, 
right to hie judgment ageinst ur. Bartlett than he hae of his 
Fight to recover agninst Geracine, and of course if he cannot 
recover against Garecine he cennet prevail against Gentral 
Auto Service." The contention is then aade that the plaintiff 
had @ right to recover ageinst feracine as well ac ageinst 
Bartlett, beatuse after Seracino had delivered his sutomobiles 
to Bartle tt, under the arrangement which prevailed between 
them, to be used by Sertlett under his command and control, 
Saracino “to some extent was Bartlett's servant in the operae 
tion of the awhomobiles, and if so, might be jointly liable 
with Bartlett. * * * and if se, the Sentral Aute Service, 
being in renlity an alias for Saracino, a name incorporated 
by him only to shield his assets, would also be liable.* 
fa supvert of thie contention, counsel haa cited the case 


of Hartley V- Miller, 165 wich, 115. in our opigion, that 


ease does not support the contention made. fhers, Hartley 
was Tum inte and injured by an automebile which wae owned by 
Willer, ot » time when it was being operated by a third party, 
to whom Miller had loaned it, for the third party's personal 





oben 


use, Hiller, however, being a paesenger in the automobile 
a2 a guest of the third party and at such third party's 
special request. At the close of the evidener, Killer's 
motion for « directed verdict was allewed and the csse 
proceeded to % verdict ond judgment egninet the third party. 
The plaintiff appesled, sonten@ing thet the trial court 

hed erred in granting Miller's wotion for a directed vere 
diet, but on eppeal this action of the trial court was 
offirmed, 30 fur ae that eaee may be coneidersd applicable 
to the ange st bar, it would seem to be contrary to the cone 
tention advanged here. 


in our opinion, on the evidence la this record, 

the liability to compensate the rliaintiff for the injuriocs 
he reecived, rested uron ¢ither Bartlett or Saracino,e 
it could not reat upon beth of them. Aa a general rule, one 
injyred by the negligence of another must seek bis remedy 
against the person oeueing the injury, but, 28 pointed out by 
our Supreme Court in Johanson ¥. 

. 836, the onse of waster snd servant presents an exesption 
to that general rule and the negligence of the servant, while 
acting within the eeope of his authority, is imputed to the 
member ond the letter will be held liable for demages onused 
by his servant's negligence. In order, however, to bring 
® Case within that exception, it must be shown that the relse 
tion of master end servant exists between the person at fault 
and the one sought to be charged for the result of the wrong, 
and that relation must be shown to have existed at the tine 





and im respect to the partioular transaction out of which the 
injury arose, 
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We have endeavored te point owt in the opinion 
filed in omee No. 29045, that although « servant axy be in the 
general ecaploy of one person, the latter many, by contractual 
or other arrangement, turm euch servant over to another for 
the doing of some specinl service, and if some one is ine 
jured by the negligence of such servant, while engaged in such 
special gervios for the other person, the latter «411 be liable. 
in deternining whose the liability is im such a situation, ve 
may look to the question of whese business the servant rns 
engeged in performing at the time hie negligent aet caused 
the injuries complained of, and wader whose control he wae at 
that time. Aa further pointed out in that opinica, we have 
concluded from all the evidence in thie erse, that at the 
time the plaintiff wes injured by reseon of the negligence of 
the chauffeur, Brooks, the latter wae engaged in performing 
the business of Bartlett and was under his control, and for 
thet reason Bertlett ie liable, For the sume reason, and bee 
@ause, at the time and place in question, Brooks was not ene 
gaged in performing the business of Sarscine, ead wee not under 
his control, @nracino is not liable, We will not repeat the 
references we have made to the sauthor&ties in the ether opinion. 
We are, therefore, here of the opinion thst the trial court 
erred in denying the motions interrosed by the defendant, 
Saracino, for a directed verdict, and further, for reasons 
pointed out in the other opimion, that the trial court did 
not err in allowing the motion of the defendant Saracine 


for a judgment in his favor non obetante veredicto, 


We are further of the opinion that the trisl court 
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erred in sustaining the plaintiff's demurrere to the apecial 
plene of the defendent Seracine, setting up the fact that 
the plaintiff had taken a voluntary noneguit az to such dso 
fendent at the close of the first hearing and thet judgment 
had been entered in favor of that defencent for costes, at that 
tias, and that such orders vere #ti11 standing ef record, 
Yeisguth ¥. The Supreme 272 Ill, S41. live 
ever, Saracine must be considered to have weived his right to 
raise this point, es to the propriety of the action of the 
trinl judge in reling on these dewurrere, by bis participes 
tien in the trial on the werits. it was so held in the ease 
sited, the court referring to to Berrington v. MeGollus, 7% 
TLl. 476, where it was cid, “Tre court, uncuestionably, 

had jurisdiction of the subjectemtter of the litigation; 

ami it has never been questioned thet parties may so far 
control jurisdiction ever their own persone, in auch a case, 
as to confer upon the court the right to precesd, by volune 
tarily entering an appearance. Thedefewmieants, to avail of 
the right to mestion the juriediction of the court when the 
ease wne@einetsted, should either have not appeared at ell, 
or limited théir appearance to the objection against the 
jurisdiction of the court." In the Heieguth sage, the defende 
ant wae not held te have forfeited his right to complain 

' of the setion of the trial court in allowing the plaintiff 
to reinstate a case in which he had entered a voluntary none 





suit becnuse the defenaent bad gone to trial on the nerits, 
without raising the point, ao is contended in the case at 

bar by counsel for Barncino, but because the defendsnt bed 
pleaded to the merite end thus submitted himself te the jurige 
Aiction of the court. That is also the situation here. if 
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the defendant’, special plea, to which the plaintiff's, 
demurrer was sustained was a gocd plea, the court had no 
jurisdiction over Garacine at all. If he wished to pree 
serve the question of the ruling of the trial court, in 
sustaining the pleintiff's demurrer to that plea, he 
should nét have filed pleas to the merits, whereby he 
voluntarily submitted himself te the jurisdiction of the 
courte 


We are further of the opinion that the trial sourt 
did not err in directing » verdiet in fever of the defente 
ant Central Aute Servier, 2 corporation, Irrespective of 
the question of such righte ae the slaintif’ eay have had to 
prooeed agtinat that corporation, ae a varty defendant, if 
the facts were such ag to make the defendant, Garacine, lie 
able to respond in dawages, ae a conmequence ef the plaintiff’, 
injuries, it is clear, as couneel for the plaigtiff edmite; 
that if Saracino is not liable, then the plaintiff ean have 
ne rights ae@ &geinet the Sentral Aute Services, a corporstion. 


For the reasons given, the judgaent of the trish 
court, as to Seragind, and aleo ag to the Central Aute Service, 


a& corporation, is affirmed, 
JURGRERT AFFIRMED. 


O'OUHSOR, P.J. Ak” TAYLOR, J. conoUR. 
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By thie wit of erver plaintiff seeks to bevwe 
reverses a fadguent im her fower for $40, entered ever har 
objection upon e direeted verdict. 

The statement of eheie alieges that on Soteter 25, 
A919, dofandente were eteck brokers, and that pladntars, 
éging weinese wader too mene of Prederiek €. Precter, 
divected them te buy for her fifty shares ef the «toek of 
the Kinaeapolis aid St. Lowis KR. HN. Coey that defendants 
eleimed «nd pretended t her that they had bouch? cadd vtock 
for her on October 27, 1919, fer $914.7", md Ye lieving much 
te- be the foet, plaimticr poid them that mount; that “in 
toute and in foot wodd cofendemte did not at thet thee purchece 
and buy ould fifty shares of steck* for the amunt stated, wat 
Yon Joamory 3, 192%, 444 tay sald fifty shares of seid stock 
for the aim ef §200;* thot om Barch 25, 199, plaintiff 
divested defendants to buy fer her one hundred sheree of the 
ateck ef Liwhy, Nelie$li & Labi, and defeniente pretended and 
weported t# her they had bought the same for 80796.26, shiek 
amount che paid they thet im feet they 44 met Way onda 
sheres af ateck for her at the time mor for the prise they 
Sieimed te have Bought the sume, tut bought (Af ty shores of 
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aaiA «tock on Movember 96, 104, for $337.50, ond thy other 
fifty shares on Becembar 15, LOT, for $209.60; that pladatirs 
414 wet lew the facts regarding the emounte paid by defende 
amte for ench eteck wits) Jemeary 5, 199%, enereapen shoe dee 
mended that defexiants repay hor the sswante se overpald, but 
they refused te de oa; thet plaintiff cine padd te defendants 
certain other epeckiied ume mounting t 245,98 for ehlaged 
interest wd commiasions ou lewis, when in truth defendante 
mace wo leone Tor the pleintér?, 

The af {flewkt of merits denfes thet defendants ever 
"“tramsseted eny taainews for the plaintiff,” bat saye thet 
the troneactéons mentioned in plaintiff's etatement ef elim 
were oli hed between then ond Frederick 0, Preeter; thet at 
hie direction ont for hin «cveunt, on Gotober 26, 1919, they 
purthesed upon the New Yerk stack exchenge the fatty sheren of 
Pedlvresd eteck therein mentioned ond charged the exact epet of 
the same, with the broker's comdesion, to thy account of anid 
Frederick C. Procter; that om Merch 1%, 1920, they purchased 
upon the Ohduage eteck exchenge, the other shores ef steck 
therein mentioned? und Ghurget the oxact cect of the sam, with 
Cmedesiome, t bie sesount; that the commiauiens charged ere 
the umel charges md ware reesensbie; that the only intercat 
charged ese fer sdyenees mace by them of current rates om 
wteck exchange tremeactions; und thet they furmished to sadd 
Procter correct monthly statements ef account which were ree 
esived by him without ebjectéon. 

Ppen the trial, the plaintiff’ testified, im subetense, 
thet about Sectember 1, 2915, she ealled ot the defendants 
effice and epake t one of the soleuwmem there shout opening 
acogunt om margin; thet the salewcn seid dofendiemte d4¢ net 
take » women's acooumt ond they vould prefer te heve her trade 
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im the nome of some mony thet che went egeim te dofentonts' 
office im Octebor with her huchend, Prederick ¢. Preetar, and 
was intredaced to ome of the firm; thet she avked him: “Have 
you omy objections te my trading “im ay busbend's neme?* ond 

he geld “Sone vhetever,* whereupon che gave m erder for a 
undred shares of “Southern Pucifie” and ofterwarda ter fifty 
shares of "Minneapolis & Jt, Lowle;* that when who gave the 
last order she alee left whith defendants fifty shares of the 
ome steek “ae colinteralgy® that beter she mate other murchases 
ef steck in like mummer, mate poywents @ dafendents ond ree 
ecived fron them monthly otetoments ef account, which were 
effered im evidunee ont vndeh shaw charges to the account of 
Frederick ¢, Preoter for amaumte paid for several hundred shares 
of voriews stocks betvoon October, 1729, od Miy 15, 1990, ime 
Cluding those sheve mentioned, ond payment on cocouit from tine 
te thme, with m emmil bolomen tue te d-fendoente on Fully Mh, 
L020, weiek belenge rewedme the same wntih Guptember SO, 19%, 
nt ehich time the secoymt won “heme 200 We & St. ike, 0 Libby, 
160 Grphewa;* thot for over a yerr thorenfter, the monthly 
valenge wee in fover ef Preeter; thet in ‘eptember, 1020, the 
went te defendants’ office ene ofterneun shout fear o'clock, 
where she epeke te a wer "im « ghasc euge,” that she geve hin 
her newe ond cokted for her wtecks, devorivimg the some, thet 
the men “vont away from the auge and he same Back end edd 7 
bed better eame back the next day or seme time later, thet he 
4i4 mot hewe anything there fer me then exeoept Orpheumg* thet 
whe veplded that she weuld com Deck, tut she 414 mot ge back 
for « yeor, ond whem ake did, che sew the cone person, “he 
Fepented bis former statement, vin: “i hove nothing hore wat 
Orpheum, wat you come back temerraw omd ELL herve it a3 for veu;* 
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that she ¢olied sgodm a few daya befers Christmas (1921) omé 
resoiwed eertifiestes for part of the sheres, wid later ree 
qvived eertificates for the remninder. Ghe slee testified 

thet when the certificates of stock were thus delivered te 

hey thay were scrompenied by “delivery seseraida,” which were 
introduced in evidente., These memeraida purpert te shew thet 
defendants boucht fifty shares of “LAbby” on Wevember 26, 1972, 
for $387.%, fifty charen more on Decewber 15, 1921, for P787.40, 
wma one hundred shares of Mimmeapolis & St. Louis stock om 
Jemsary 3, 1922, fer 500. 

This wae ahi the avidense affered on behelf ef the 
plaintiff. Amption to direst « vordict for the 4afondante was 
made at the close of the plaintiff's ease, whieh was denied. 
Defendants then preved Wy eral end documentary evidenee that 
they did in feet purchase the oxeet mumber of vhares of vtmok 
epechfied in the wlaintiftf's etetement of claim ot the time they 
received the orders te tay the some, it padd fer the exec the 
exnct prices cherged in the monthly ctatements of acogumt that 
were roudered. This evidente of the defendants wan not contra- 
dicted, wileas plaintiffs evidence, eheve etated, can be cene« 
sidered a» o santrediction. 

turing the heoring of defendants’ evidenee, it appeared 
thet charges had been made ageinet the scvount of Frederick 6. 
Procter for intercet on the mmeunt of the steck purchesed from 
the date euch purchesee wore ordered, althouch im fact the cere 
tifieates for the etoak purchased were net delivered te defendants 
end paid fer by them unt@l a few doys (im ene gese ten days) 
later. Thereupon defendentse tendered w the plaintiff in open 
court the wm ef $40 te cover such evercherges fer interest, and 
acked the gourt te direct a verdict in faver of the plaintifr 
for 940, «hich was dome. 
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Pleintitf*s coumeel comtend that three diggn ted 
‘guestiens of fact were presented by the evidence, vies (3) 
Bad the defendonta accept om order from emi desk with the 
plaintiff, os claimed wy ber? (2) Did the defendants pretend 
te tay the etecks ordered ond when cabled upon t@ deliver «o 
into the merket an¢é Mey the stock ot « Lewer price then thet 
chorged the plaimtdfr? (4) Bid defendants obtaim from the 
Pleimtit?, wader the quiere ef Interest, money tc chich they 
were mOt entiticd? 

ao to the firet ef these qmeastions, there wan » 
ddepute betvoon the plaintiff oni the defendont Coyle, a8 to 
whether the pleaintif’, or her husbetid, gave tho ardere and 
‘made the payments in question. But by mokimg the tender and 
geking fer e verdict im fuver of the plaintif’ for the mount 
tendered, the defeniants waived my question there mey have 
been wren thet point «n¢ virteclly eaneeded that the trenenctions 
im qtestion were with the pininta?f, olthough im the nome of 
her lusbumd, ‘Therefore, 4% woo wmnecessory te mulmit thet 
question te the jury. 

The emewer te the third question depemts upem the 
@iswcr te the secomd, thet do, Af At be trae, ac the defendonts 
@laim, that they setuchiy purchaved the stecks ardered by the 
plaintiff «at the times cuch orders were given oné thet they paid 
for the acme the «mounts chorged im the etatements ef coommit, 
them there was ne overchorge for interest oxeept fer eo Pow daye, 
which in severed by the umowmt tendered, and for which the vere 
dhet vas directed im plaintirf's faver. 

The second maestion, therefore, was the real uestion 
im Gisyute ot the clove of all the ovidemes. Upon that question, 
pieintaf?’s counss) imvekes the rulq thet on 2 motion te direct 
& vorddot the evigoner is not wighed, tut tho evidonee in fuver 
Rod the porty «geimet <hom the motion de directed must be cone 
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#idered im the Light moet favercble te such porty, imelnding 

eli inferences which oun he legitimately dram therefrom. 
(G*lwory Vv. Ge Cy Rye Se B38 121i. 187.) ‘The rule is « 
fomilder one ond wehl euteblished. (igWiy vy. Gaok, 922 Ll, 
806.) Ite applicaties hewever te the facts of this exse is 

met s@ @lear, There de ne direct tevtdmenmy te the effeo% thet 
the etecks ordered ond pada for by the plaintiff in Outeber, 
19235, amd Meweh, 1990, worse net im fact purchased by dofondiante 
at the times the orders were givesie All defomdosite’ evidence 

ie tw the contrary. But pleintiff's comes] contend that the 
evidemee of the plaintiff gives rice to « rencouable infercnee 
thet the stocks im queatian wre never in fact pureheced and 
paid for by defendants at the times Gey were ordered, mt vere 
mercly thorged to pleintifi's secqumit ee if o@ purcheved, ond 
wm mot dn fa0t purcheeed until plaintiff ceasnded the delivery 
of the stock certificates. Whe only fact er cireumetenee related 
by pledntic? fram which ouch om inferenes eoulg peavibly be dracn 
ie the statement that che wae telee asked by iefendent te ‘comm 
egein® when she asked for her steck sertificates. That fact, 
howrver, if trac, prevee we thing more then thet when she demended 
the delivery ef the vtockea, the tertifiestes «exe met inetetiy 
aveiiskbie. ‘hen she wate her first demend, she was aeked te 
return the next diy becouse only the Orpheus stodk wae “there® 
then. The ordinery meaning of this st«tement wae that the orre 
tifieates were locked up somexhere outwide of thet effice end 
weuld be reaty for delivery when ealied fer the mext day or later. 
Plaintiff said whe 4144 net return fer o yeor, and then she wee 
egedm teid te come back the meat dey, aid the mext time che 
@aliod, she recehved from dofundants cortificste: fer seme of the 
sleek od received the remaiiime certificates seen after, The 
oniy fads end reasonable infereneo tiat com be draw from her 
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stetemont of what aocurret whon che made her sequen’ ¢ommd 

ie, wgait, Vhat the certifientes «ere set where they coulda be 
physically iolivered at thet moment. There is nething in these 
facts inconvistent with the facts proved by dofendarta, 

Her dees the fact thet the *delivery memorenda* ow 
Miched to the sladwid’? «hth the ctedk secrtitfentes epnesr te 
ohow that the otecke ore purchaced omy « chert time before 
they wre delivers’ cive vise t mar rocesneable er probeble 
inforenee that de*endcmts 44 mes fn fact texy ond pay fer the 
etecka erderud ey rinintaff et the times they claim to have 
bought them. If the delivery semeranda by considered withest 
the explomation mate ber defendants 1% micht be Legh timetelr 
inferred therefran that defeniemta bad weld the stecke they hed 
benght the yoor before ond were thersfere obliged te po inte 
the market dm Kovember ond beowtber, 1922, and Jamory, 192°, 
te Quy other shares te be de Mivered to the ploimtiff. That, 
however, i¢ not the theery of the plisin tiffs couse af cotion, 
ae eet ferth in her statement of <cleim; snd if 2: were, the 
plaintiff’ wast fell, beeemee in exses shore « broker makes om 
whouthariesd gole af che oteck ef hie peiseipol, the meoowre of 
demagse ie the difference betewon the cmount obieimed by the 
breaker upon mich sale ost the morket value of the otecks at the 
time of the plaintiff's demand (ireester v. Yap dder, 219 112. 
664); wad there in no evidemee of either. (See aleve Teja v. 
Bamde, 04 HW. ¥. Gupp. 104.) 

We conclude, therefore, thet in omy view that meg be 
token of the «videnet, there mas ne evidenese before the fury, 
at the time the werdict wes directed, tendime te preve the 
plaimtarits acer of wction we alleged im her stctemert ef claim, 
except se te the quot ef 440, or lease, fer an overcharge of 
interest, The dixreetien of the court te return « verdict fer 
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the wistntitf for that momit wm therefore eenivalemt to o 
Cireetion te find = verdiet for the fofendant oo we oll of 
the anount claimed im exeens of that aunt, ond wee peager hy 
giver. 
She Judgment 45 affirmed. 
APFRMND. 


Barhes oma Gridley, die, concur, 








BR. PANSTDIRG MWoTLss PITCH 
DEAT THE OPIRICK GF THA COUNT, 


in Begenber, 1041, a judgaent by defeult wan entered 
agecinet ¢ofondent in the Guperfer sourt fer 77996 upon personel 
eevee in on attechoent mit, Sighteen months later, be 
wued out uw writ of orvrer in thin court, and en Moreh big 1924, 
the judgaent woe reversed and the couse remanded beeonse the 
jotgeent wae orronewus in too pertiquisrs mentioned in the 
opinion filed im that sense (Wo. WTS). ‘The first error ae 
mentioned wc Wet the offidavht for attecknent we defective 
im that it did mot etate the pisces ef reeidener of the defenti« 
ent’s, if bnew, or Af unknown, thet “wren diligent inqwiry 
the of ient has mot boon able to ascertain the sume," ae ree 
quired by seetion 2 of the Attachment Act. The stoond errer 
wes thet the exount of the judgment exeseded the weount claimed 
to be due, 

Wahle thot writ of errer «as pending here, an order 
wae entered in the Guperder court on Movember @1, 1923, “ane 
Pre tang ae of the th doy of June, 1092" (whieh te the date 
of the juret upon the attechment offidevit ond ome day before 
the ntter wea filed), in which, softer reciting that ‘by mistake 
ef the clerk* the judguent of December 15, 1992, wae ontered 
for @7696, when it “should only have been entered*® for $7436, 
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ond thet "by mistake, plaintiff fadied to £421 out the blenkes 

in the printed form of attadiment effidevit" so se te shew the 
residence of the dwfendant, whose address “eee written on the 
beok of the exit of attachment,” it was ordered thet the judge 
ment "he end the some is hereby serrected to read fer the cum 

of #7436, and the clerk is divected te correct uaid jnégeent,” 
ont thet pledutdff “heve leave te amend ond correct the of fidawit 
for attacheent herein filed upon ite freee Wy adding therete thw 
vosidence of the defendant." Later, during the some term, de- 
fendent eouced a motion to veente this order te be entered and 
contimmed wath the diepesitien of the writ af error then pending 
in thio eourt, 

After the order rewereing the judgment ead remending the 
@ause wax filed in the trial court, defentont renewed his motion 
te set aside Ghe order last mentioned. At the wame time, he moved 
t qaash the attachwent writ becouse of the defective affidavit. 
Beth motions were denied upon the tasory, es stated by the trial 
judge, th<t the ettactment ene net <ircetiy attached by the writ 
of error in Ho. 20715, and that this court "ned net reversed the 
eame for the season of erver eseigned pertaining te the ettache 
ment dseue, bat aimply on scceunt of the exeeacive amount of 
dunages.” Aa nerventter show, this theary de not in socerd with 
the views expreesed by Dis eourt in the opinien filed im thet 
CABS. 

Defendant then moved to vacate the dofaukt entered 
ageimet him in Secomber, 1921, and soked leave te file pleas 
admitting Liability for part of pisintiff's claim, but denying 
iiabhlity fer the remsinder, submitting, with mch pleas, his 
@wm sffidavit and the affidevite of four ether persons tending 
ta suppert the pleas. Two of weh affidavite slse alleged facts 
tending te prove that after the serviee ef the attuclment orit 
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wpen the defendemt, plaintaéff and hie counsel made statements 
and promivos woidh led him to believe thet no further ection 
would be teken ageinet Dim im thet eudt. Thie motion was denied. 
then defendent suked that plaintiff be required to prove his 
dumeges by the evidense of witeeases, of that defendant might 
Cresecexming tham ae to the amount of domages. This vas vise 
denied. 

the reseré shows that thereupon, without any triad 
or the heorivg of omy evidenoe bat in wappesed “necerdemes with 
the mandate ond opinden of the Appeliate court,” the triel court 
entered » second judgaent (or third, if the order of Hoveber 2, 
L023, wan of emy offect) “name pre tung oe of December Lith, 
2921" fer 97436 with o etal execution against the property 
attached, so wll as a general execution. From that judguent, 
defendont proseoutes this writ of errer, 

‘the trial court wae iu error in stating, oy oeseming, 
that the attachwent proceedings were not directly attacked by 
the first writ of orrer and that the first judguent ese met 
reversed *hy season of error aseigmed pertaining to the attache 
went iseue." The fret writ of orrer wee « cirect atteck upon 
the atteaingent, of well as wpom the amount ef the Judgeent. In 
the opinion filed in thet cows, 14 ie expromely stated that 
*the exvere avaigned question the oufficlesey of the attechuent 
affidavit," thet engh affidavit ws “unienlably defective,” 
that 4¢ esa “omendable,” however, “by Section % of the Attach= 
memt Aet,® ond hence “was yoldable merely and mot void,” that 
*to the extent, therefore, that the Judgwent in this case 
‘oustaines tae atteshment diame’ it ie mot vedd, mut it ie 
arremceys,” and that “fer the exrerg indiected,” the judguent 
is vevoreed and the conse remunded, There is ne axbiguity in 
these expressions. They show net omly thet the attackwent pre- 
ceedings were directly attacked, tut that the judguent «as 
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revorged beowse it erroncously sueteoined the ottscchmont, a6 
well aw bweanse 11 exemeded the of dunynmm. 

‘Whew, therefore, the conve was redocketed in the trial 
court, there wae no judgment od me offidevit on file vhich was 
oaf’iedient to suntein the «ttecheent, Im that coméition of the 
reeord, it wae clenrhy «rvexr for the tried court te deny dcfoud- 
ant's wotion to quash the attachment. Yhdle section 98 af the 
Attankment sot provides that ne orkt of sttoctment shall be 
quashed on wceount of avy ineufficiency of the of fidewit, 4f the 
Pleimtif? aioli eoune «© ouffielent affidavit te be filed, the 
plaintiff in this ¢nse d4d met ecace euch om affidavit to be filed. 

Pinintiff'e counsel inedet thot the affidavit was 
properly amended on Hevember 21, 1983, “by edding thereto the 
venidence of the defeniant* im pursuance of the purported om therity 
given by the order of that dote. There is nothing in the record 
before we te shew thet auch io the facet. Tut if ouch emendment 
wee in feet made om the fase ef the offidevit, eccording to the 
leave gives hy thet order, we heave no hestiation in holding that 
the order one ebosintely wold ond conferred ne outherity whetever 
upon the pleintaf?’ te amend the affidevit, ner uper the court te 
aot Upen on affidavit eo amended. The order was entered nearly twe 
yeors after the gudgment win vemdered, at time when tho Superior 
court hed mo furiudietion to make omy order of that cherceter. the 
defect in the affidavit exe not such en ervey of fact av could be 
eared by motion im the nature of - «rit ef errer corem pebds. It 
wae an orrer apparent upon the faee of the affidavit = not an errer 
of the court or of the clerk, tat, ax the ¢rder states, a “mietoke 
ef the pieintdf?’ in fedldme te fill eut the blanks im the printed 
forse." That “mictake” mate the judgment erroncous se fer oe the 
attachment is eomeorned, ond such om error com be corrected, after 
the judgnent term hae expired, only by « court af review. 
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Am the attempted smentment of the attectment of fiduvit 
{4% oxy wae mode) wae uneuthorized and void, end oc the of fidee 
vit was net otherwise amended or correeted, 1% follewe, we think, 
that the trisd court erred in demring écfendent's motions to 
vyarsnte the ovier of Neveaber 71, 1925, ani to winch the etteche 
monte 

We sre alee ef the opinion that it wes error fer the 
court te deny defersiant’s motion te veeate the defenlt ond fer 
leove to plead te the mevite. We think the offidavite filed in 
@epport of that setion were wufficlent, prime fucks st leust, to 
akew o meritorious defense te 011 over £15900 onl interest of the 
plaintiff's claim and reesenable diligener in waking the motion, 
in view of all the shreametanees therein stated. 

The judgment fe reversed ad the conse remen¢ed. 

REVERSES AND REMANTIM. 


Gridley, 
Bermes and Zi sy Ghee Comer. 
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GRA TO SUPRRION Cou 
OF GoOk COUNTY. 





MARTIO J, Furi, te vag ge of 
Betate of Alburt Deceased, 
N alatart att la arror, 


RA, PREGIDERG PestieR PITA 
PALIVERED THE OPINION OF THR COAT, 


Prom a verdict and juwigusnt in faver of the defend- 
ant, the plaiatiff brings this writ of error, contending that 
the verdict ins manifestly contrary te the veight of the evidence 
and that reversible error was committed in giving the instrue- 
tions, 

Ve have carefully guemined the evidences in the record 
im the light of the arguments ef counsel, and are sot prepared te 
@ay thet the verdict fe manifestly againet the weight ef the avi+ 
fence, There {a a charpy eenTlict in the evidence weon vital 
gveations, It was there‘ere eesential that the inetruetions 
given should be free from prefudicial error. We have reached the 
eonclucion that at least one of the inetruections is eo inaecurate 
and misleading that the Judgment must be reversed oa that ace 
aount. In stating the reasons for car cenelusion we shall ree 
frain from discussing the evidence further than is neeessary 
te whow the prejudicial character ef such inetruction. 

She evidence on behalf ef the plaintiff tends to 
prove that on Lincoln's birthday, 1923, at 9:36 o'clock a, m, 
the pisintiff's intestate, a bey five yenrs eld, and his brether, 
@ight yeare of age, were eroesing Irving Park boulevard, between 
Tripp avenue and Keeler svenus, in Chisago; that they were en 
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their way from their heme, a block north of the beulevara, te a 
chureheaghool whieh is several blocks southeast; that they were 
im the havit of going te achool tagether, unt for a year aad a 
half head ereaued the boulevard twige a day in going to and coming 
from school; that at the time mentioned they walked out of a north 
and south clley which iaterseets the toulevard one hundred and 
alaty~-two feat east of Irigy avenue, and walked direetly south 
across the bewlevard teeuria the «ontiavation ef the game alley 
ou the anuth elde; that the beglevard « shiloh rune east and weet « 
is one hucdred feet wide, with a rendway of fifty-seven feet, in 
the aenter ef which: ere fedkle streetecar tracks; that there ras 
very Little traffie at that time; that the el+er bey held his 
Little brother by the hand, apt as they peared the north curb 
lime he gar defendant's heavy truck goming east in the south 
etreet-car track; that the track was then abewt «t Trion avenue 
wma appeared te hie te be coming “not se vory foat,” and they 
Walked omy that an the younger boy sctepped on the north rail 
of the uouth track, he fell te the ground and was keiped te hie 
feet by the older brether, whe then saw the truek se near him that 
he jumped backwards, bat the truck hit the susller bey and ran 
over hin. 

The evidesce of defendent's driver is te the affect 
that he drove defentant'a truek eastward aleng the south track 
e& a speed of ten or eleven miles an hour; that he (14 net see 
the boys until they spocered in the north streetecar traek {me 
mediately after an automobile, going west om that track, had 
paaset him; that they were then less than eight feet from the 
frent of hie truck; that he shouted te thes and the smaller boy 
started te rum south direetly in front ef hie ear; that he ape 
plied his brakes and the truck stopsed in « Little more than 
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ite own leweth. The driver is the auly witness whe teetified te 
seeing m automobile page at that time, 

on behalf of the defendant, the court gave the fol- 
Loring fertreetion te the Jury: 

“7. You sre inetructed that tf you believe from tho 
evidence, under the instructions of the court, that the de- 
conent, at the time of Hie infury, beewune of hie iemeturity, 
ae you find it from the evidence, required the care ma fore- 
wight of some prreon older ond mere exseriener4’t than the 
brotber in whese charge he wae piaced at the time and olace 
eferesnid, in orfer, in the excrelee of ordinary eare, te 
ineure bis personal asfoty, amd furteer, thet at the time of 
the infury renwenabie eare and foresight were not ererciaed 

the parant of the deceased, oii thai such want of reasons 
@ gare contributed direstiy to the injury, thes yeur vere 
dict must be iam defendant's faver ant againet the eiaintifr.* 
A parent's duty in « ease of this character in te 
USO Yeesonable scare te provide fer the safety of bie child in 
evcasing «a publie gtreot. Such reasonable care is that degree of 
oare ond gaution which is erdinerily sad umably exercised by 
reasonably grudont parente fer the wefety of their children under 
Like clroumstanoes, (04 @ Ap Be. Hs Go. ¥. Bauker, 34 111. 4383). 
The instruction quoted places a weeh higher duty and respentibility 
ween a parent. 4 iwglhien that the duty of the father ef the 
decense’ bey reavired him to use “ordinary gare te inaure* his 
eriid's pergensl safety: ond it ststes, im sabetanee, that if 
the deceased “required the gare of seme persen colder and more 
@xperienced® than hie older brother “in order te inoure his 
porvonal easfety," and that the father naglected thie requirenent 
and thereby "contrituted directly te the injury,” the verdict 
wmuet be for the defendant, The plaim meaning of this instrue- 
tion is thet even though the father of the dessased may heave 
@xercleed ihe sane degree ef cary ‘or hin sen's safety that is 
erdinarlly exercised by reasonably prudent fathers under Like 
eireusstances, im entrusting the care af his younger son to an 


elder brother she had token his safvly aeress the sane street 
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wmeny times before the time of the noeident, etili the father might 
we guilty of contributory negligence eueah as to prevent a recovery 
if the fury believed from the evidenes that ip order te inauwre the 
ebild's anfety, 1% was neeensary that the ¢) 414 should have had the 
care and forenight of some porwon “older end mere exorrienced” then 
hin brether, Fe knew of mo authority for auch a prevesition. Tn 
the ease of True A True Co. +. Boda, 902 Til. 5, where a someo 
what similar inatruction wae given, there was a verdict in faver 
of the sigimti ff ond the seurt referred te the inctruction serely 
te shew that the fefontsat bad me good reason te complain ef tze 
manner in which the qaewtion of the mother's slieged neglicance had 
been subeitted to the Jury, he plisintiff 414 net there ebjeet te 
the fustruction, on4 the Aefentent esul@ aot. Be question avecars 
te heve been raised in that oases as to ite effect, if any, upen the 
Biaintirets exes, We regari the inetroction given in this ease as 
not only inaceurstiea, vut sisleading oan¢ suggestive ae well, We 
other ivuatrvetion *as given on the same point. In our opinion, 

4% wae reversible errar te civwe it. 

Geverai other instrustions ore eompisined of. As the 
> C280 mast be reversed for the error mentioned, we deem it auffi- 
sient te say, a# te sues other instructions, that we think that 
instructions swibered 6, 11, 04 12, are justly open te some of the 
eriticions enumerated by plaintiff's couneel wii sheuld not have 
been given without modification, 

The jutgeent de reversed aid the ¢ause renended, 

REVERSES AND REMADTED, 


Sernes and Gridley, 13., oonour, 
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OMLIVER TH! OPINION GF THE COUNT. 


This is on appesk from « judgment im plaintiff's 
faver for $206, which he claims he paid to defendant under 
durens, efondent claime the proof deeu net show my durces, 
bat shows « voluntary payment. 

tm December 15, 197, pledut4ff bought « truck ef 
defendant for 000, Be pudd $2000 dow and gave Bis notes 
fer the dDalemes, sooured By = chottel mortgage on te truck. 
The notes were payable senthiy. The fire} eleven were for 
$400 each, md the twelfth wns for $1600, Plaintiff paid 
the firet three notes chen due, oF coon efter. The fourth 
mete wee due December 3, 1920, “hether thie wee paid im that 
moth io the maim question im cleputee 

Pisintaffe teetified thet on December 15, 19%), 
he gave his dimek te defomdant fer $909.32 « the edd mooumt 
veins far intercat « md thet » dey or te ister he padd 
dcfendont's momoger im cash the remaining $900 them Cue on 
thet mete, aid thet defendemt comt him the comcelied nate 
im @ latter dated December 32, 192), which wes produced on 
the trink «md admitted in ovidence.  Befendomt denies ree 
eviving the aush payment ond eladms thet the letter rv turting 
the cameelied mete wae o mistake. 
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The note thot wae duc in Jomusry, 1921, woo not padd 
when due, ond at defondont's mgsestion plaimtarf Loft the 
truck in deofondant’s passeseion until the foliewing July, whem 
a Row martgege woe given soowrlmg « new series of notes, the 
fairet xix of vitieh wore payoble ot the rete of 30° « month. 
the snownt of these netes, sggregeting 94910.27, was fimed by 
defenéamt on ite theory that the cash payment of 99009 had met 
veen made in Becomber, ax chadmed by the plointiff. Pleimtarf 
testified that before he vigmed these netes ond the mortguce 
securing the some, he protected thet he did net ewe 200 of 
the aament included in the mortgege becomes af Bie payment of 
thet ssoumt im Secember, sm! thet hie protest wae met with the 
statement on the port eof defendemt's mamager that “4f you 
don't ign that martgage/ you om't get your truck.” He shee 
tentified thet later mother eorfes of nates, vemmred by a 
third mortgage, was given under like «ireumstaness. ‘“ofendant's 
memeger denies these alleged pretests. “ventasdly, all the 
metes were paid emd the mertgages relensed. Then plointaff 
wrought (his cuit te recover the asnunt of the slieged over= 
poyment. 

%t de « upiverwelly recegeiced rule thet memey vole 
watardiy yaid wader « alaim of right te the payment and with 
knowledge of the facts by the persen paying the come, camet be 
recavered back om the ground thet the cledm was Sliegel 
(thlinese Giese So. ve Tilesgs Tehephone “os, 254 TLL. 5356); 
Mat dt de equally trus, a8 ds show by the epinien in the cene 
cited, thet if the payment io made wider the prenoure ef come 
pelling buaitess neceusity amounting te ¢uresc, the rule is 
othervine., (Ghicage & sbten RoR, do. v. Thdcorm V. & We Sead 
Sooo VO Nid, M21; Eemberton v. WAdMdeme, 67 TLL. 25; Speddn 
V+ Mexrett, 97 K1k. 260; Ghicege & B. 2 Bys Go. v. Midler, 
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S00 TLL. 207; Prdckwtt ve Madison County, 14 Brad, 484.) In 
the cnoe Leet ohted 4% de wedds "Where by reason of the pomalior 
faots a reaeemebly prudent mom findo thet in order te preserve 
hin property or protect hiv tmeiness interests it is neces 

to make payment of momey which indeed he doee net ewe tonne 
im eoqudty cod good wemeolenese the receiver ought net to reteda, 
he may Wesover it." We think thie ie on necurste etotement of 
the existing rule appldcoble to claims ike that of the 
phaintirf, 

wach baling the Yule, wi think the ogurt di4 not orr 
im instructing the fury that the reel dewe fer their do tere 
Minetion ens whether the $9600 payment het beem made oe woe 
Chuimed by the plaintiff, Upon that doewe plaintiri's teatinony 
ie corvoberated by the return to bin af the aomcslled mete in 
# hetter from the defemiont dated enly « few dagen after the 
Plointif? claims ke made the peymowt. The clade of defendomt 
that thie wav # miotake is duprobeble end is net supperted hy 
any thimy: exeept the bare dengal of defenioent's menager thet he 
received the money. 

Befendiont*s seuneel opperently chedm thet the questione 
ef facet imvaived regomiing the alleged durese were not ealagtted 
to the jury. The revert chews thet the jury was inotructed 
@relly as sbeve stated. Be objection was then made by éefemiant 
thet this ven met the only ines presemted fer the determination 
ef the jury. The anly objection made te the inetructions «t the 
time they wore given wae that the plaintiff wee “s serteager ia 
defeult* and wan thevefere “viet entitled te posesssion® of his 
truck “oven if be makes a temder of the omount due.” The question 
wan Met ane of tender, tut ¢f payment. Mereover, if defendant 
desired instructions to be <iven on the peint ougqeested, it should 
have Weqacited the Satie, ond ot find nething im the record te show 
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that dvZendent tendered er requested amy inetructions upen 
that point, either orally or in writing. 
the judgaent du offdemed, 


Gridley, Jo. soneura, 








WR, PREAEDING gUGTLCE FITCH 
DELLVARD THE OFEINION OF THs couRy. 


Tain is « @iit by & real ectate broker, Brought to 
recover commuseiane upon the sale of foal estate. There was 
m trial before the court without « fury resulting in a judge 
ment agedust the plaintiff, and he appends. 

The eavential facts are umsentradicted. Sefendant 
was the owner of on oportmen? building im Chicago. Plaintarr 
wae @ teal eetate broker ond hed in bis empley « saleamam named 
Prise. Fries ealied on defendant in april, 1925, geve bin 
pisintiff's waainess enrd, md they hed «2 talk regarding the 
sale of dofendemt's budiding., Priwa wan given ali the detadls 
eonecrming the property, including the sumber end cise of the 
different aperteents, the rentel of each, the total emual 
rental, smd the amount of the firwt aid second mortgages. 
Defendant told Prisa he wanted $190,000 for the preperty and 
would pay « commission em that enommt, and gave him pemmisoien 
te exmine the building.  Vrien sulmdtted the property te 
ene Rargolds oma at some time during the month ef May chewed 
hie through the tudlding. Soon after, andrews, Prien, 
Rargohie ond » friend of the latter went te defendent’s offices, 
where Frieve inivredaced the piaintiff md Margolis to the de- 
fondomt. Morgodis offered defendant $180,000 fer his property. 
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The defendant refused the offer, soying hie price wae 2190,006 
"md I pay the onexdacion.” Finintiff ackeé Margelia te "give 
five theusend deliare were," tat Borgelie refused. Pinintiff, 
the snleacaen smd Mergelie then left deofendent's office wt 
eterped euteide and hat « ddemenviom, Pisintiff returned sione 
ad urged defendant to sccept Morgolie’ offer. Befendumt ree 
fuged ond then plaintiff oeked; *Shat io the beot price you 

eon make?” te whieh dofondomt replied: "You hed better talk 

it ever and come im ond wee we." The seleceen cow defendant 
ence more during the month of May tat defendant wid hie best 
price was $190,000 and told the salemuam that another wreker had 
mate « better offer than $140,006 “with oneehnlf comcisnion.* 
After that, pleimtéff a4 his sclewmon wmede further efferte te 
brimg the parties tegether, Wat defendemt steed by bis price ond 
Margolis refuned to make « higher offer. On duly § pleintifr 
eed te defendemt: “I have the seme mem ot the eome offer," to 
which defondemt deids “i vont be oble to de tisiness with yeu." 
Om duly 15 plaintiff ageim saw the dofendent ond again urged him 
te accept the offer of Murgolis, tut wae then informed that dee 
fendemt hed #014 the tudidime, receiving $20,000 ensh ond o size 
fiat budiding. Ho ouch sede or trade wae im foet mada, Wat five 
daye later, (July %, 1923) defendomt entered inte x written can- 
tract with Margolis ty ehich he agreed to sell the property te 
Margolie fer G160,000, od the sale wan closed on august 3, 1925, 
without the knewledge of either the plaintiff or his saleoman. 

A few days later, Friae osked defendant; “Hew shout our comission?* 
Defendant replied: “Me commixeionsy I seld tadidine fer 160,000 
met.” Om the triel, (ofendant intvedueed evidence tending 
preve that Margudis hed seen the property befere Priss enlled his 
attention to it, ond hed antherixed his lewyer te make om offer 
of 9175,000, which hed been declined. 
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Ta euprpert of the judgeont of the tri«l court defende 
emt invekouw the rule thet where om ower sautherizes « broker 
to well his preperty ot » fixed prises m¢é upom certain terms, 
ae broker suet produce « purchaser able ond willing to tay at 
that price «nd upon these terme before he is entitled te a 
Simaission. (eon v. Gpemanee, 45 41. 4G; Oliver ve Sattler, 
@35 TAL. B86, Wiluoy vs Mawem, 156 KAA. 304.) That ouch de the 
rule in met queetioned. Mt 44 do alee quite se well established 
that where the broker had produced » customer ont continues 
negotiations which are ¢erried on te a final sale, he eennet be 
deprived af his right to somalaviens merely becouse the omer 
gompletes the nogetintions himeelf or through another perty, even 
though the asle de fineily sonmcluded fer « different price, or 
upon ether tems, then were given te the broker. (iigdem v. Moore, 
R20 Eki. G2; Hefwer v. Merrem, 165 111. 242, 2515 Boney ve 
Stewrrt, 145 211. 448; Wright v. KeChinteck, 156 121. App. 450; 
Rounds @% eh. Yo Victoria Note, ‘e., 164 This spp. OO, Franeians 
Wo Solemn, 250 121. App. 468.) 

@e ere of the opinden tat the facts of thie eave bring 
it within the rule daet stated, imetest of the rule inveked by 
defendent, It io chear from the ovidenee thet plaintiff produced 
a purcheser for defondent's property amd diutreduend seh perchaser 
te the 4efendeont and induosd the purtheser te make om offer te 
deferndomt of oh aanwmt « 9180,000 « for which the defendant 
eventuslly eeld hie property te such purchaser, Onder mich sire 
tumeteiges, the outheritdes sbeve cited krld thet the breker ia 
entitled to his somadenion. 

it ds wedd, however, vy defendont’s camenl, that 
defondomt xcyered all yolotions with the plaintiff on July 5, 
“when he told the plaintiff he would te wiable to do misiness 
with hin,* The reserd shows thet defemdemt mode this remark 
te the pleimtiff after plisintift Bed sadd te defendent; *"E 
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have the seme mom omd the some offer;* amd the reoord further 
uhews mot only that tam days inter plaintif? again tried te in- 
duce dofendimt to eecept Morgelde’ offer, tut thet fae teen 

duys after dufendent asde the remark quoted, he ciemad a written 
contrat chewing thet he hed been able te “de Wasiness wi th® 
Maxgelie, oid had, in fant, accepted the offer which plaintiff 
had intyoed Margekis W aake. 

St 4s alee tlaiwed by cefendant’s counsel] thet no 
emplovmett of the pleaiatizgf wae chown. The conten tien ia wholly 
Withent merit. The defendent himself teetified that he "Listed* 
the property with the plaimtify and gave him the price ond the 
terms Gf cude. His testimeny agrees with thet of the plaintiff 
amd She piein titi’: saleunem as th the repeated effart« meds by 
them to bring about « esde te Mergelie, The empleyment wos chew 
beyond qieation, Udreaver, under Woe vireaxetamneen chew By the 
evidener, = Uiink be comet be heoed te demy thot vlaintafe was 
employes to timid 4 porchaour for Ade property. (imetis ve ka De 
SMe So Mee Soey AVS TLL. app, 390.) 

it de fimally eledmed By dofundent*s coumsel that there 
were othors he were cndeavering to s011 defendant's bewlding at 
the samp tine, oid At is sought t brimg the footer of thds cane 
uncer the rude that “iwere ah cumer eapleys sere than snc broker, 
the exe vho avtuslly brimge abeut the eoviewuaniien of the eale 
ie the one entitled ts the semmdesion., He mich cose is made ty 
tas preaf., The only fact or eivoumetemee eppearine from the evie 
deuce chich tegds te chew that ayy ether person was endeovering 
te sell the ¢ofeudamt's preperty de the evidence that one Buffett 
hed imduced Margelia to muke an offer of G375,0008 fer the 
property. The recerd wwe, however, thet Nuffett was Bereoiis' 
attermay, smd that the SfPer usde through Heffett wae refuced 
Wefore plain dic began his efforts te schl the property, There 
is met thr slichtest evidenes that Muffett “conmummated*® the 
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anke Beyond the more fect thet he wan prevent ov Mavaoliat 
attommey when the sentroect was muvie. The rule invoked hes 
eheslutely ne syndication te the facte of this cane. 

Por the reasons eteted, the Joégeont of the Municire] 
euwart is reyoreed. As the suse wan tried before the court 
vithent a jury, the cauae will not be romanded, mt Judgment 
wilh ee autered im this court in fover of the plaintiff and 
against the defendant fer the eum of $5400, the amewmt chown 
By the evidenes, without contradiction, t be the ueusek and 
customary commiseion in dike «aves at the time the services 
were performed. 

‘VARGED AMY QUIMMCRT Mond POA 65406, 





Bowmen and Gridliew, 7J., coeur. 
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The gaurt Cinde tict defendant authortived ond 
employed the pleintitt’, « duly Licensed yeal ¢utate broker, 
te find « purcheser for defendent's property described in 
the plaintif?’s otatenuet of claim ut a prdce of 7190 ,000; 
that phadntit? dntroduced » gurehscer te tae defendants whe 
efferad the Latter $190,000, shich effor was seuepted by 
defendant ot the progurty wos sokd to sue purchaser for 
thet mmovnt; thet plaintiff wes the offivient aid procuring 
enue of mae wale ond Prem the tee tee offer wae aade 
wntil the asle wav connate! plaintif’ 414 aet sease Kis 
efforts to effect tha sale, mar 444 the gurehescy Gueiag 
thet time alundon his titemtiien te bay 4% tee prieo afYored; 
that the anual a6 muctomery cherge fer such vorvices as 
were rondersd Sy plain ldfi is Uarce per cant of the purchase 
price, aawmting 1 Jie. 
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appellee , APPSAL Wen 
WHRIETPAL COURT 
Fe 
‘ Ve ov caicsge. 


WARS BM. yomns at ade, ‘ 
tH. } 


WA. PRUGIING JULTREe FLICK 
DALELVGRES THE OPLVIOR OF THs COURT. 


Pindmiir? owed Berd BH. Jones, Jo H, Jonee and orien 
J. Hemilion, “individwoaliy or s9 sepertmers wader the mane and 
etyle of Ward U. Jones fg. Go.," for memey hed ond received. 
sfter a none jury trial, the epurt eodd, eecerting te the 
stenegrephic yeport; “the attuckment is quashed. Sianinss 
as t Hemditem amd judgment agoine?t the two Jomesou." The 
commen lew record wtatee thet «¢t the conclusion of the trial, 
‘the court made the following finding: “The court finds the 
iveues ageinst tha pleimtaf? ae to defendemt Grien J, Eondbion, 
ome sgednet the pleintiff ac te attecient, aid sgeimet defend- 
atte Yard K. Jonus and J, G3. Jones as te morite, ad asseaees 
the plaintiff's dosages at the oom of Four Theusend end we /k06( $4000.00) 
Deliers.” The commen lew reserd doen net shew any faiguent 
om deid finding us to Hemditen, tut doce show a formal judgment 
ageimst the two Joneuss fer 94000. 

om thie appeal, the letter cantemd (1) thet the 
gudgeens eheuwld have Beem ageimet ell er mene of the defendante; 
{2) thet the finding amd Judgment agedmet Ware MB. Jonce wes 
wrong om the merits, amd (5) thet the evidenge deco net sustain 
the judgment ogeinet J. Ke Jonen. ! 

West of the argument of coumee] is directed te the 
first point. Om account of the apparent discreponey above 





@ eo 


noted betuwom the recerd of the fudgment aad the Judgaont ac 
pronounces’ by the court, «i reaited im the 6411 of exerptionsa, 
it is wneertein vhether Merdilton wae diemiesed out of the vase 
or sensed te be » defendent upon the finding of the court. We 
@o mot Timd it necessary, however, to decide the controversy 
betoeen souneo, as to the effect of this uncertainty in the 
record before ue, for the russen tht we have come te the cone 
Clusiom thet the third poimt io weli taken and of iteclf 
necessitates « vevergal of the fudgeent. 

Gn Docomber 27, 1995, plaintiff hed just bocnme of 
age. He het some bonds aid mm interest fn on ectote from =hich 
he expected 976,000. He mew Zard h. Jones, who wae tee years 
eider, oo4 whe had Begun the momufectuire of eatemebile bumpers 
less then « yeor Before, under the nome mid style ef Yard BM. 
Jones Wig. “eo. Fledutiff tertified that Zard Jones aadd he 
wos @oimg « fine Wasiness; thet he Read inverted $46,000 of bie 
Om money mid thet bie father, J. i. Jomew, had drive oted $0) .o00; 
that “they wars reinecerporsting for 90004000, eid the papers 
were in Springficid;* thet plieimtiff then acid he would "Like 
te got im* Bet thet “hie estete wnam't se tiled yet ond he omy 
had $4060 on hand,* but would ike t werk for Jones a while "te 
eee whether he liked it or mot,” ami that Jonee then agreed to 
pay him 2275 « month ond he agrevd te put up $4000 in benmd« fer « 
menth ot evidence of his *geed fuith.* 

On Decomber 31, 1993, plaintiff delivered that amount 
of bonds te Ward Jones, whe gave him a receipt siimed by hime 
owif and reading ae fellowss “This ia to ccknowle¢ge the roe 
eeipt of $4000 ef Br. Walker Tackett, which is te be o portion 


of hie investment im the Sard B. Jones Mfge Coo, Tor which he 
will receive proper compensation at « later date." Ward a 
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exehed the bende «t hie bemk on the ocme dey, while plaintiff 
wat woiting eniside in en outomobile, 

Pleintiff cleims thet Yard Jones told him he *conid 
have hie meney back omy time he wanted 4%," tat thet when he 
deomended it back om Jonuary & or 7, 1924, he was offeres Wort 
Sones’ check, which he refused. 

Pinintat? further tewtified that the first time he 
had omy talk with J. BH. Jomeo war at the letter's home to days 
eftex the boniy bod beon delivered te Gerd Jones, ond that the 
father then seid he “was controlling the company" ond would 
protect plaintiff's interest “a0 much os he would hie ewn com's." 

7. H. domes donied making this statement, ond im this 
denial he is corroborated by bie som oid doughter, as well ae 
bie wife, whose testimony wes admitted over objection. All of 
these ware prea«nt em the gecusdjom referred ta. He eles denied 
that be bol omy interest whatever im the Werd #. Jamon Nie “Hee 
wid defied that he had ever received amy solary or prefit from 
at, or hed invested any money in the business of that compeny, 
or had omy written egrecment with regard te the company be tuven 
himeelf eid bie sem, He Trecly sdmbtted, hewyer, thet he had 
lomedc hin san approximately $25,000, fram time te time, in 
mmumunte vorying fram 2100 te §400 each, ond there is evidenee 
temding te prove thet on ome or two eceansiene some of the son's 
Wille were podd by the father ot the sem'e wequect. uch evie 
detiee ie mot of Ateelf sufficient te preve the alleged partnere 
ship betwen the father aid sam, ond there ie mothime «lee in 
the «vidense tending te preve the same exeept his slieged ade 
mission, wate after ploimtiff hed dehiverad hie bende tf Yard 
. Jones. Lt appears from the evidemes that the business of 
the Word &. Jones Mfg. “o. wes closed av the result of attache 
mont suite brought im February, 1994, omd the sole defendomt in 
each eudt is Wurd Me. Jones, “trading,” or "doing business,* as 
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Word KM. Jones Mfg. Gos Yet the plaintiff in one of ouch ewite 
was @ne of the witmesvew for the pleimtiff in thie exse amd 
tevtéfied that the fothor pold him one of the com's bille. 
After « study of the evidemen im the record, we think the very 
e<icht evidenee tending to prove the plaintiff's theery ef « 
partmership exdcting between the futher atid som ic not sufficient 
to overcome the pouitive evidence of teth father aad som ype 
thet quvetion, aud are of the opinier thet the finding ef the 
eourt on te the dofendemt 7. KH. Jones ie menifestiy against the 
weight of the evidence, Ae te Yard M. Jomec, hovever, « 
different cuootion in presented, % are wiabie to ery thet as 
to nim, iméividwelly, the finding is manifestly wrong. 

Per the reneohe eteted, the judgment iv reverse! and 

REVERED ANG SSBANOAD, 


Mernes end Gridley, Ji., “HCUre 
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} GEAWWET CouRT, 
SOK GOUNTY, 





Lite G, PALIN on Ms DAVES, 


wh, SULTTCe WIARKS DVS Yes GeUION oF cH covet. 


This was an oction ef trespass fer axcowht and 
bettery ond falee impricenment, joined with « count for 
malicious preseeution. Yhe triek ef the iswer, fered by 
general emt special pleas, reomited in @ vordict sgaimet 
plaintiffs im arrer smd for plaintarr asceniime her domages 
at “one humdred thomson (9100,006) dellare ae fellows: 
Seventy-five thonauné (178,000) dellere sotas] domages, and 
teontyefive thousand ($78,000) deliers vindictive demagee.* 
Judgment in the form af the vordiet wos entered. 

#isinti?\ at her busbend Sobort Glendinning in 
Hovumber, 19194 Lived at 4455 Grecnwoed ovemne, Chharges 
they hed two childwen, » Bey amd a cirk, eight ond eleven 
years, rewsectively. Gefendent Themes Devise wes «2 sousin of 
the huwbeqnd om¢ Dived whth tie family. Defendent fsleer was 
alee » usin of he Imebend oid «as mm intimete friend of 
the fuadig, amd employed by the Petent Yulenite Reeling 
Sonpamy, of anich plaintiff's mucban4 dacs the president ond 
lexgest emer of ite stock, Following the sale of ite sosete 
iu the previous month for sbout $4,000,060, plaintifi's Bosbend 
wuffexred « nervous breskdew aid im the latter port of Nevorber, 
3915, wont te the Garfield Parle ocpite1, where be died in the 
fellewing Pebrucry. 





s hay oh Nl CNA i as 
fe SRA We ont Wie sae ei ry ee ae ’ 


“ pionsitan on deal ken ‘(coment . 
ig yeveenere aaa eal s Kommethh 












at BabA ER Fev o Samadi wee _ hie 
seats kee aout Sotunseee nee ta Sorat enek” mats 












| | Reroke mw beke a heky tae oR « ereont th ete 8 a y 
ih Se Wapaatl bo awk abpott saci Ce whee Ca ae 
j 8 wetiles Saket. eben ee ate Ker ke: ‘hes aaedsied ee 
| te bei? sdomtbad tev mo hime Oxsctungt ett he atewen «Wty : 
gual oaths ka ata et! gt Aegaltyeoe baw eke eel i 
tae Sah e alé wane Aaacionat UREN Moe Sy legAR 





dine WER Yo glee wae iabietsan tite wae to xome # | 
isncoeh sant es haat: aR i Peeve, “et stance a a: one | 
atenctney ati *e gee attod “se Bh So | sbialansed sia ® tena 
nt? a pink ® ash ent é fst tome 





= de 


There was teetimony tending to show that in the week 
efter Thenkegiving, 1919, while her Imcbend was at said 
heepitel, plaintiff manifested aymptems of ineenity as diagnosed 
by spechalicta im nervous ond mental diseases, The fumiky 
doctor hed previously advieed her te go te s eomiteriue for a 
rest, end a turse wee in attendomes for one of the chiidren. 

There was testimeny thet during thet week, up t and 
ineluding December 3, plaintiff threatened om three different 
oecasiony te Kill hor children, ani on one ovcesion threatened 
wudehde, One of her neighbors tentified thot she so threatened 
im & conversation with her over the telephome, aid thet she at 
omce communicated the fact te the viee president ef her huchend's 
company, Defendant Palwer testified that she se threatened 
while he wae ealidng «ot her heme, ont the mures thet she so 
threatened on the «evming of Deoomber 2, efter che had bean 
oxemined ot her heme Wy Dr. Roymam, then payshietriat in 
charge of the Poyshepathie Bocpital of Cook County. 

Temeddately after theses torcats oné menifeststions, 
which, as dosoribed, inddented « disordered state of mind, 
avveral suecessive confereneee were had im shich one or both of 
defendants Palmer and avis pertieipated. fhe firet exe betvecs 
¥olmer end the famdly plgysieien, the next between defendants 
Palmer md Dayés, the fambly physicion, three friends ef the 
imebend, «ho were officers of the Yulecenite Recofing Company, and 
the former fomily paster; the mext en the some aftermnom between 
said parties and Seger Sherman, the attorney for plaintiff's 
husband; the mext om the sume day betewnem endd defemdente, said 
attorney, sod4 fomily phycieion ond Dr. Senger brown, om 
nliemist, after whieh the attermey, the fomily physicien and 
the tup defandents went te see ond hod « telk with Judge Horner, 
then seting County Judge hearing imeomdty cases, The some 
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eveniug Sr. Noywann and the twe defondontse saw and conversed 
with plediutifi*s kusband ot thé hoopitel, and went to the 
Giendianing home where the doctor exmmined her. But the 
omart refused to permit teetimeny that they tolked with him, 
or made such vieSt at his request, on the mistaken theory that 
it was mot admiesible becouse he won her tmsbend ond dead. 
Ber would the eourt poxrmit defendaite is error sven te show 
thet eueh exomination war «lee male om the fudyels siviee, or 
that they spake to sufd ottormey, or conferred with ham, or 
what the fudge sadd, or im fact emything that took plese er 
wee gadd ot seid conferences, upon the equaliy mictoken theory 
thet the pleintiff was not present on euch scevanions,. 

After Dr. Neymam meade am exeominetion of pleintiff he 
@igned end gave Palmer a certéifiebte atatimg that he believed 
her to be inewe. When they left there Davie drove Polxer to 
his home, ond tentifded that from there he telephemed te the 
fomily phyelciom, Gr. Yeymam, the judge, ond then br. ‘oymenn 
agein, ail of which teetimeny the court erroneously struck out 
as bumaterial. 

After the second telephone conversation with Br, 
Beymemt defendants went te the Myde Pork police ot-tion, saw 
the offiece in charge, od guve him the eortificote from Dr. 
Beymemm. From there they, the pelice matron, and ome er 
twe policemen dreye back te the Glendinning bome, xhere 
plaintiff was taken inte custedy by the police and driven te 
the Poychopethic Heepitel in the patrel wagon. She remaindd 
there witii December 12, 1919, whem ashe wos token by defendumtes 
mad seid nurse, pursuant te her request, as oledmed by them 
amd demied by her, to Youwntosa Gemiterium mear Milwoukee, 
Wisconsin, a privete saniteriu= for the eare of nervous and 
mental diseases. There she was cxmsined by specialists, 
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be. Sieyster and Dr. Dewy, both of whem testified thet she 
was then oufforing from « form of imenmity. She left thie 
iuetitutgen, (where ashe wee opparently left free te ao ond 
come eb che pleased) te go te the bededde of her busbend cho 
died before che ronched there, ond 444 wet return to the ine 
stitution. thie suit is founded upon these incidents. 

Kawing renched the conclusion th«t, regerdleas eof 
amy ether grounds, the mueorgue rulings ef the court upem the 
axtlusion ef ovidense os wbeve stated regire o reversal of 
the judgment end remunding the eouse for a new trial, amd net 
being able to say that the court should heve directed o vere 
dist, o« claimed by plaintiffe in errer, it io unvecceunary to 
review the evidemee in detalii, or to discuss ite weight. 

Upon principles of Anw too fombhinor te cohi for 
Citation, it cam herdly be questioned that the rejected vie 
demee tended te diuclese grounds, co tivee oid advice upen chich 
the defendonte acted Im the matters cforevadd, and, therefore, 
was yvelevont atd material as tending to shew probable sense, 
geok Todth, sbeence ef maliess amd Jan téfiontion fer the sileged 
trespeecen, 01) elements of « defense under ome sr wore of the 
counts of the decleration. 

These rulings ond others of Like charsctor complained 
ef are 66 mumerous ond scattered Ghrough » reserd ef aver 2000 
peges, that to pests upon seek would be mere or less impracticable 
and wuld winedousariiy extend thie apinien,. 

As the exclusion of such teetimeny erroneously deprived 
defendantsef the oppertumity te present amch sempetemt sd 
materiel evidence tending to estaeblich their defense, we shail 
met refer te romorke ef the court complained of im ruling epen 
the evidense further than t «tete thet they se far indicete 
impatienee with dcfandonts! witnewses md their defense, and 
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eant reficetions upon some of them, a2 t© be lmrtiul before « 
jfary, «ud were seemingly reflected im « verdict for the full 

BG Sompm of $100,000, « mm vhich, in our opinion, even 
phaintiff's evidenee elone wold not fastify. Purthormers, 

the court inpreoperiy stated in ome inetames that he 4i¢ net 
beliove vhat one of the witwsees seid, ond in smother inetenee 
expresee? hie spinien om the weight of the evidenee. Altege ther 
each remarks disclosed prejudicial entagonion by the sourt 
egeinet the defense wid their wituerses thet coukd net hewe eso 
ouped the sttention of the jury, and prebebly effected their 
yerdiet. Im thene respects « do net think 4efendemte hed o 
feir triel, t© which they were entitied even if quiity, s6 has 
been frequently endd by the Supreme Court. 

| We think the court alse improperly excluded ovidence 
tending to whew fleet in the past pleiniiff beac been imeasme and 
@ drug eédict, si thet these facts were mow te the defendents, 
sso im refusing to admit evidenes thot one of the defondunts 
gent « letter te « Wrothor of plaintif? netifying bis ef plain- 
taft's condition. 

Complaint is also made ef the eG@eiscien in eridenes of 
copies of deeds from pleintit’ ond her bushend te defendant 
Davic which were than the subject of litigetion. Im view of « 
dedicion of this seurt setiling the questions involved in 
Revist faver, these deeds will prebably net be offered en another 
trial. 

Complaint is else made of the a@tmissien ef certificetes 
ef ateck and evidence purperting to show « tremefer thereof from 
the husband of plaintiff te defendant Palmer wd the value of the 
eteck which wppeer tea be mow the subject of litigation beteeea 
Pledntaff ond defeniont Palmer. “e will not mow cay thot the best 
evidemee relating thereta micht mat he adwiendae —-~ 2---+— 
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Comupleint ia alee preperly wade, we think, of the 
admigaion ef much evidener an inmnterial, irrelevent ond pree 
sudicial, com relating to occurrences after defemicnt left 
Wawatees, some te occurrences long before plaintiff was 
plaged under any restraint, some being teotimany by the tee 
ehdidren, some purely hearsay, smd some allowing plaintiff tw 
state her conehusions and feolings. 

Ye wall not uncerteke te review these numerous 
compininte bedieving that they will mot form the eabjeet of 
controveray in anethey trial. 

Beveuee of the errere stated the jndgmemt will be 
reversed sad tae sauge remanded fer 2 mew trial. 

REVAREED AM ASMANIED, 


Grifley, Jey concurs. 


Fite, Po Jos 

i concur with the conolusian of the foregeing opinion 
Put mot im ali thot de seid os to the vefusel to o¢mit some 
of the offared evidonee, 
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(ovRAt, SAC MUNICIPAL com 
5? CHYdago. 


MR, JOOTICR BARNES DELIVERED THE OPINIGN OF TRE Gomer, 


Thies io m Suli upon & shated senount triet before a 
jury. Appellant urges that the yortiet wae ecntrary te the lew 
apa the evidence, om? that the court erred in perettting sleine 

tist te file a mmented statement of claim after the werdiet ond 
before juignent. 

Tt if undisputed thet en Juby 23, 10%, the partics, 
who are brothers, mat with tro arbitratere te affeet « settienet 
as to the omowit due plaietiff in tranenectiqnes between them axe 
tending over six years. After going cover euch cheeks, billie, 
beaks and decumsnte as the gorties oredused Welfare the arbitrae 
tore, the latter drew up o meuorantom of the reanective clsine 
of the parties, Theres wee mo 4ifferstica as te the amowrt paid 
by defendant, The difference was se to the mumber and value of 
rugs plaietif? had eonalgned te defendant, resultine tm a Air 
ference of $214.09 betwoen their ressaotive @laine, 

at the Rotten of the nemerandan in the felleviags 
"I, the undersigned, agree to pay the amount sleined by R. B, 
Tazhjian, #8 long s® he bas awerm ft to be the truth," This 
wae aligned by the defendent smd elinesred by the sicncturen ef 
the tro oPbitraters, The mexorandum shows the smqust of plaine 
tiff's elaim ot that time was $164, 85, 

Appeliant contends that his assent or adeission te 


Pinintiff's claim was uvon the condition that the pisaintirr 
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“ewear te 1t,° und thet he did not do me, and that the delivery 
to vim of the aemprandum was not intended uwmless he 414 se 
*avear.” 

Peafendant having eleimed that he bad discovered 
other oredite to which he wae entitled, piaintift assented to 
another couference, hud August 15, 19%). At that conference 
plaintiff claimed that the bills, checks, and beoke recheqked 
shewed an additional in¢ebtedness to hin of $24.65, and there 
was no evideree to the contrary, Thereupon, claiming autrority 
from defendant to de oo, which defentant denies giving, plaintiff, 
in the absence of defendant, wrete inte waid oemerandumt “augcuet 
13, 1022 © 914609,80 « fount serrect on resozputation." 

The original statenont ef alaim «et forth these fsete 
in wubetomer and sliowed 4efendant eredit fer $100 paid thereon in 
Septesber, 1922, 

The vertict veing $1440.95 way ewidently based on 
the theory of an agreed and «tated acgount of the firaet confer- 
enee, and allowed gaid eredit, The amendment allewed by the court 
after verdiet was made to eontorm with ouch finding, which there 
Was evidence te supwert, and it was elearly within the sewer and 
diseretion of the court se to do. (dee. 1, Che 7, He 3. on 
Amendments ond Jeefaile, aid Sec. 3%, Gh. 110 on Practice.) 

Ag te the wulfiebecey of the evidence we see no 
reason for disturbing the verdict and Judymont. The testimony 
of plaintiff and the two arbitrators oslled as witneases by hia, 
tegether with the faste that defendant signed’ the semerandwa ade 
mitting the plaintiff's glaim, smd setmingly recegnised it as 
correct afterwards until he arked for a seaent conferenes, and 
that hie signature te ouch admissien wae witnessed at the time by 
the twee arbitratera, and the sexmorandum ef the setilement hended 
te plaintiff, strengly tend te supsert the comelusion af an 
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agroenent as to the ammount due, ond in our opinion preponderate 
ever the sere naked deniale of defendant «4 such testineny os 
he relies on by one of the arbitrators, indicating an uncertain 
reeolleetion a8 to some detailia, 

The parties are Arweniane end sen te have eonducted 
the conferences in the Armenian language, and defendant required 
that plaintiff “awear® to the sorreatness of hie claim, « 
evidently in some form reeogiise? ae binding by Armeniana, ane 
parently conaisting ef turning Sis face te the cast and “*ewearing” 
or affiraing the aeesunt te be true. Plaintiff testified that he 
turned bin face te the east and was about “to swear* when his 
brother “took bie hand” ond quoted Seripture against bis doing se, 
whereupon slaimtiff eal¢ to him he was svearing that higtocke and 
elaim were right, «id defentent then told ene of the arbitrators 
to “teke the paper an¢ write it,” Thereupon one of the arbitra- 
tere wrete Aown what ie quoted from the memerandwe aforesaid, and 
the same was them signed by defendant md the arbitratore. One 
of the arbditraters testified that defendant said: “If my brother 
aveares that I owe kim 81500 smd some of¢ Aclierea I will aecent.* 
Therewpen he wrote down whet ie in the memoreandwe aforesaid and 
the defentant locked at it and signed it, eaying: "I as going te 
eign 1f my brether evears.* The other arbitrator testified that 
he was always unter the Lepreasion that plaintiff “had sworn” 
and « ag teetifled te without ebjeaiion « that he was reminged by 
his wife that he had se told her on returning from the meeting. 

there wos nles teetineny that defendant offered 
the fellewinug year te pay plaimtiff in settlement of the elain 
#1000 in rugs and $506 in aaah, 

Defendant's testixeny oouaiated mainly ef estegoerical 
deniale. Ee denied he signed the agreaacnt, that he ewead his 
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brother any money, that he ever made ony offer te pay him, as 
testified te by his brother, or that the 9100 eas paid op aecount, 
bot admitted that ho told bie brother that if he woul4 "ewnar®*® te 
the truth of the claim he would pay such amount, an4 414 net 
testify that hke brother 4i4 net “swear,” ner 4id he attempt te 
give a version of the conference or explain why he eigned the 
Bemorand we» 

ve find no eceargion for disturbing the vertiet and 
Judyment in the ease, 

APTIRUED. 
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BDWARD I. BARTON, 


 Appellea, 
\ KAL YRGAM CIRCULT Gum 
ve. * 
7 OF Cook couNTY, 
ULESABNTR HOYT et al. t 
Be 
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RA, JUSTICE BARES WALIVERED THE GPIRION OF THE GOUMT. 


Thies is ae appeal from an order eitered in « pree 
geeding upon a writ ef sertiorard, quashing the reeerd of gree 
eeedings of the Civil Service Heard of the Yeat Park Commine 
sioners, & municipal seroeration, wherein eald beard ordered 
the dianiowal of syeellce from hie position of opief sleectriciean 
in the classified eervice ef eaid corseration. 

The board agaigned ae errors the quaching of the 
recor’ ond net quasting the writ; and aspellee sentends that the 
beard was without jurisdietien bessuse (1) the epeeifie charges 
preferred de pet eometitute eause for hie reweval, and (°) there 
dé mo ovidence in said reenrd tending te prove the charges made, 

it ie mot questioned that *eause* is « jurisdictional 
feet, end aust affirsatively appear in the returm ef the writ. 
(Sunkbouser v. Goffin, 222 fi, Apo, 14, wffirwed im 301 Til. 257, 
and eases cited.) Ho queetian ta rsised here that there wae a 
Leek of furiediction in any other reepect. The charges were ia 
writing, and anprellee receive’ due antice of them and was given 
an onprertunity te be heard before the beard in eouplianee with 
eeetion 12 of the Givil Service Act. (ch. 34, par. 7, Cahili's 
R, &.) 

The charges, whick the Civil Service Beard fewnd as 
sustained, read ae follies: 
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"General; I sharge that you have vielated paragraphs 
16, 11 amd 12 of seetion 3, Hule VIL, of amid Civil Service 
Reard in that 

“Specifies: on or about the 6th day of Septesber, A, BD, 
3923, at Saeramente & Franklin Bivde,, two (2) recie af rable 
were revorted etelen, snd upon invest vation, report shews 
that the cables bad been micaing from six te eight weckea and 
that ne revert of thia miceing cable bad ever been made before 


the above date. 
(Signed) Wm, 6 Barclay, 
Sugineering Penartzent.* 


The record shows that oaragrack 10 readai 
"Ie cursless or negligent ef the preperty of the wark;” 
thet paragrach 11 reeda: 

Sag vielated any lawivl er reatenable official regulation 
oxy order or failed te ebey any lueful er reasonable dircetian 
made or given by hiw superior offiear, share eugh viclatian er 
failure asousted to an set of inaubordinatios er « serious 
breach of propery dievipline, or ragultsd er wight reneonebly 
have heen expected te reeult ia Leese or injury to the park 
siatriet, or to the pubiia;* 
that paragrach 12 reads 

“te guilty ef sete or emissions epecifieslly charged ond 
euteablished which render bis resevel er discharge seveseaty er 
a@meirstle for the esonmonieal or «fficient eendust ef the besi- 
nets of the park, * 

Parephraring the written charges in sennestion with 
said rules (knowledge of woieh spcellee ae an @ipleye presumably 
had) the charges may be reasonably cometrued ag includiaug that 
eorelieg negiceted or emitted to revert the Lesa of park sroperty 
for six or eight weake after Lt disengesared., "That negligenea and 
ingompetency aon the pert of an offieer in regard te somo purtioulor 
work whic) it has been bia duty te de or supervise and leok after, 
are causes for which the camalsalen may preperly allow « reueval, 
cannot te seriously deubted,* (Heaney v. City of Chisage, 117 Thi. 
App. 405.) Whether theme charges constituted cause depends on 
whether there was proof of any fucte tending to shew that appellee 
had knowledge or wan chargeable with knowledge ef sush less, and 
whether it was hie duty te resert it, 


The suffictensy of the testimony here on that point 
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vas not a question for the eeurt beler te determine. (Panis v. 
Gity of Caicegn, 234 121., 424.) Sor enwl’ it preperly doaide 
whether or mot the Civil Gervine Hoard correetiy decided ques 
tienes arising upon the admission er exelusion ef evidunen. 
(Peoniec +. Lindblem, 162 111. 240,) But it may inwpeat the 
Feeord te determine whether or wot thers wee any evidenee that 
Feassnably tended to support the charger, for a guags judi cial 
triwunal ef inferior Juriadiction must recite the foets, or 
preserve the faots theusclvee aon which Lis juriediction ta- 
ie enee, Supra: Lromedi v. Digk, 1d Tha. 92.) 
The nature of the charges here in auch aa require wridence ef 
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fxaote showing thet a duty rested an eppellies to repert said lees, 

Looking inte the return ve find testimony te this 
effect: That the cable in question way delivered to the electric 
eal feres of the sleetrioal devartment, of which appellee was 
ohief eleotrictan, om lastrocticns ‘rem the hasd of the mmgineoring 
bureau, at a plaes within the park aystes, where it was te be used 
in the rohabilitetion ef the slieoirlo Light system of the park by 
¢ertain centracteors then carrying om the work under the mpineer- 
ing bureau; that the delivery wae made about March 15, 1823; that 
the contractors abandoned thelr contract im April feliswing; that 
the work of rehabilitation was taken up “after the contractors 
left the job” by the electrical division of vhich appelice was 
ehiel; that the oable thus inferentially came under the oustedy 
ang gontrol of his department; end that it wae migsing some six or 
eight weeks before September § or 9, 19935, when ke firet reported 
ite less. The testizony, therefore, though meager, hat a tendeney 
to shew appellee's senstructive knuewledge of the leas ef the 
eable, hin cerrespenting duty to report it to his superior effiecer, 
and his megheet or oulveton to do «so, 
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Such Seote appear mainly om erces-exacination of ape 
pollee. Their mufficiency we do net pese om, ‘Their tendeney, 
however, ie te suppert the charges, 

An, therefore, a inepection of the record sees not 
Giselose a lack of Jurisdiction on the part of the Givi, Service 
Kosrt te entar the order of rewoval the court erred fn quashing 
ite reeerd ant, therefore, ite jutguent «112 be reversed and the 
esust recanded with directiome to quash the writ of sertiorari. 

REVERGAD AKO TOMANTED VITH DLARCTIONS, 
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RICHARD hee VELLLAMG, 


\ Vite 
CHARMS S. WELLECTON, Trustee, / 
BE Ble, f 
Defendants. Zé 
ce  / 
ae of ore 
oP, ApooLient. 
URATAMAUT BY THE COURT. im «a foreclosure suit, 
couse No, Be80915, the ciroult court entered a decrees, om 
December 14, 1923, confirming the mavter's report od finding 
thet Richerd Ll. Wilidome, compliainent, io entitled te a force 
eloeure end hee « firet and prior lien on the premises for 
$47,697.66, interest end conta, lems the nut amount of rents 
eoliceted by the Chienen Tithe & Trust Company, receiver, 

1 Decewber 20, A983; tet the proceeds of the aale up to 
Said cum, lese onid rents, be applied, om fur ae they are 
wufficient, firet, om an indedtedmesne ef $45,000, together 
with interest, due free George J, Williams te eompleiment, and 
the surplus, if any, be turned ever to Alexonder ¥, Newmar; 
thet Kexwor is mow the owner of the equity of redeaptien and 
thet Geerge J. Whildama has ne further right or tithe im the 
premiees; that the revoiver’s report, shewing » balenee on 
hand of 912,904.71, up to Hovember 22, 1953, be «ppreveds; and 
thet within 3 daye the receiver pey ever to emeplaimant end 
Delance te apoly on the indebtedmess te him. The court deereed 
that, unless George J. Wilidams, er some of Uw defendamte, 
within 5 days, pay the omount found due to compleinent, 
tegether with interest md cosets, including certain moster's 


and solicitere’ fece, lees weaid balance, the promises be sold; 
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ond further ordered thet om appeal be slleeed to George J. 
Willies te the Gupreme Court of Tiiimeic, from that portion 
of the deeree finding that Hermer is now the omer ef the 
equity of redemption, ete., tut that such appeal should in no 
way affect the remainder of the coerac, er the gale directed 
to be had, *exeept mmoch wash tom ak pertion which directs that 
the surplue of the proeceds of the eale * * be turned over te 
Alexsnder %, Katwor ineteod of George J. Willions.® 

On the dey the deeres wuc entered the court, by 
written orders, domied several motions aade by Mermer, ond he 
wee sllewed om epcenl t thie eprelicte court “fram the decree 
amd arders entered *® * on December 1%, 1923.* Hie appenk was 
perfected and in the ene new before we. 

The sppend af George J. Wiitens te the Supreme 
Court ales wow porfected, md em Devesibar 14, 1924, the deorce 
wee affixmed we to hime (Wilidoms vo “hilictom, “15 121. 
178, 185.) From the opinion of the Supreme Court ond the 
present transcript the following facts appears 

Om May 98, 1914, George 7. Williams, the then ower 
of the premises, exequted hie promissory note fer $40,000 
payuble in five years efter date te bis own order and by hin 
endorsed, with interent at % per onmum, ond, te secure its 
payment, he, with hie wife, csenveyed the promises by trast 
deed te Charles 3, Willictem, trantec., On September 15, 1914, 
Wilideme omd wife conveyed the premises, subject t sadd 
trust deed, te Lea Merion, end rescived from kim, ae port of 
the purchase price, his cicht notes, agactegs ting 97,500, md 
due, respectively, from ane to ejght years after dete. The 
yoyment of these notes won secured by trust deed te seid 
WAlLideton, trustee, which became « second Lien on the promises. 
Gherthy thereafter Marlon conveyed the premises te ene Suites, 
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emd by REBNG cOnveyaneen Semel Keyerowitz soquired the title, 
subject to wohd two trust dewds, om Getober 28, 1015, shen 
George Je Yilliems, becoucn of default in payments due hin, 
filed « bill te forcelose suid saccond trust deed agednot 

Kovrion, Reyerowits od ethers in soiéd ebrealt court, comes Vo. 
ie 47227. On the following day, upon netice, RMicherd Lk. WAliiems 
(complainant in the preset ause end a nephew of George J. 
Whlidems) was appointed receiwer ef the premksos in couse Bo. 
Be47227, ond he tock pooreesion ond celleeted the rents umtil 
September 26, 199), after which dete end until Decomber 2%), 1921, 
Gearge J. Wlideus wes im posoewwion and ceotuakly collected the 
vents, although fdchord ike Willies wan met ovtuslly diecharged 
as xeougver until some time in February, 1071. The amended ond 
sayvlementel vill of Geerge J. Willies, secking te fereclece seid 
second trust decd, was filed om Yorch 15, 1990. Im this bsll 

it is etuted that the firet trmet deed (scouring his note for 
$40,000, duted May 23, 1914) is « prior incusbranec, wut it is 
not ateted whe ie the owner of the mete. The evidenes, however, 
@iecloses thet the note had been depesited by him with «a Chicage 
bank, a¢ Golieteral semurity fer aiother mete ef his, and that 
on Septumber 26, L920, by hie direction, seid 940,000 note one 
tuxned aver te Richard L. SiLifems, whe held it, when the present 
deeree was entered, av aelieters’ security for e bana fide 
indevteiness, exeesding ite emount, which George J. Yilliiems owed 
him, Om sugast 4, 1920, weom petitien ef Richard he Wlideme, 
reculver, (setting forth Wit the trust dood then under ferce 
Clowsre wus = second lien, that the interest on the $40,000 note 
acoured by the firet trust deed had not been paid, ond that he 
had iu his possession maneys derived free rents which cught te 
be applied te that purpose) om erder was entered, im sndd Conse 
Bo, Bea¥227, guthorising him te pay $4,000 on aafd accrued 
interest, ‘The order simply directed payment te the exner of the 
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note without nosing him. This paid the interest up te Moy %, 
2920, Om daguet 6, 1926, a dveres of forcclesure of anid 

second trust decd was entered, finding that there wos due te 
George ds @iildeme 911,054.50. On September 3, 192), & sale 

of the preciees was made te George J. tiliieme for 716,000, 

and = master's certificate Gf sale was delivered to him. There 
was @ defielensy ef G21591.27, due George J. Williams, for which 
Marion wes pereomaliy lieble, and « decree wos entered secerde 
ingly. Gn December 17, 1920, George J, Wilidems ond Richard L. 
Willdeme, we first parties, and “eyerowit=, them the ouner of 

the eoulty of redemption, se cecand party, entered inte = oritten 
ogrecment, im «hich eore recited the proceedings to foreciese said 
escond trust deed md the ettry of said deficiency doeree in 
faver of Gearge J. Wilidems, thet “illisten, trustec, fer use of 
Richerd L. Williams, hed filed « b412 in anid cireuit court, 
couse No, BeG8,711, to foreclose seid first trust deed, thet there 
etili remained im the hands af Bicherd Se Tillims, reseiver, the 
wwe Of $9954.01, mid thet the parties te the agreement were 
desirous of settling their differenes: mi dicuissing esid feree 
Closure cuit, Zo. BeGS21, ond removing 211 sf the incumbrences 
on the premises. It wae provided im the «grecment (1) that 
Meyeroaits depesit im escrow his mit ¢leim deed, conveying »il 
hide right, title od interset in the promiesss t Geerge J. 
Vilideme oe grentes, the escrew agent to held ceid deed subject 
to the conditions ond porformomeces thereinefter emumeratet; (2) 
thet Richard L. “ilidams, out of the momcys remaining in hiz 
heude os receiver, retein fer his individual use the cum of 
$1733.33 (being interest acerned om seid )40,000 neto, secured by 
eadd first trust deed, up te Jeptember 23, 1920) and also retain 
the owm of $1560 for hia foer az receiver m4 the fees of his 
wolichter, and slso tmxediately pay te Geerge J. Wiliiems the om 
ef $1593.27, fer the purpose of satictying the deficiency decree 
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emtored in weld couse, Ho. Be47227, in the latier’s favor, 
oma alee immediately poy the Balonce remaining, $5570.419 
te Beyerowhts; (3) that te pearties agres to the epprevel of 
the repert of Aicheard i. Wildes, «so receiver, ané te his 
diacharge se receiver, and further «gree that sufd comoe, 
Ye, BeGBSL1, be dimuiaced, tut with the unieretendimg that 
mush Giqieaed shell mot be conotrued os » releone ef sadd 
firet truest deod, Wat that the some vhol’t veumeain im full fores 
and effect, irowing interest from Geptember “6, A192, amd to 
the principal indebtedness thereaf “shell be edded the eourt 
eoote acerued im ¢aid foreciomre to dete, ant the seliciter's 
feos od receiver*« feeug” (4) that the deficheney dveree in 
fuver of George J. Wilhideme be vctisfded of rucerd; (5) thet 
heyerowite be given a option, «t umy time prior te Bay i, 
A921, te redecm the promises, diecherging o11 existing incume 
broness: Gwreom ond certuin epcodfied charges, ty the execution 
of a Rew imoumirsumee im the principal em af £55,000 and the 
payment of the balemce due im money. It wes further previded 
thet the exuredee of the option smd the aumpigenee with ite 
tems, by May 1, 1991, sould entitie Heyerowits  relenses of 
al. inouwstersneds, extept the mew one provided for, and te the 
return of his suit cleim desd dopestited by bis im escren, bat 
thet if he fehied to @xerckes wait option within the time mene 
tioned, wich fedlure should be decme4 o relingudehment by him 
of all slaim te or intercet in the premises, end sould outhorisze 
the delivery by seid ¢scree agent ef the ait claim deed te 
Seerge Je Wilidams, Mueyerewits did mot exercise hic option ad 
the quit claim deod was delivered to Geerge J. Wilidese ond 
filed for record en dJume 6, 1991. 

On September 26, 1921, Harmer obtadmed a jadguent 
by comfese$en in seid cireudt court against Marden fer $5250, 
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upon a note dated September 16, 1991, fer $4600 amd attorneys 
fous. An execution waco imuodietely isewued and placed in tye 
sheriff's hande, tagethor with 910,638.35, for the purpeue of 
waking Gedumption frem the master’s wale of September 2, 1920, 
in couse Ne. Be47827. A certificate ef redemption wos iawed 
emda filed for reeord on September 26, 1921, oi the cher ff 
made « levy, aid, om Geteber 25, 1971, sedd the premiove te 
Sarmer for $26,074.18. Gu the eae duy George 7. Villines 
mrrendered hie master's certifieste ef sele to the sheriff md 
received from him the redemption womey deposited by Harmer, 
Ne further rddemption hoving been made, the sheriff on Seeesher 
SG, 1923, delivered his decd  Kermor, o¢ it wes filed fer 
recerd on Jomuory 14, 21922, In the master’s report in the present 
 gamne, Mo. Be86913, he mate findings thet “Karmor obtedned this 
tote from Karfen as security fer « tetal lean made by Marepr to 
Merion of 3606," emi thet “if this sete was not poid, Normer ime 
tended, when be took it, tw redeem guid premises, by comfereing 
jadguent om seid note, fram suid master's ome af September 3, 
1920," 

Gn December 19, 1993, (defeult hoving becom mode im the 
payment of the $40,000 note, end us interest having vem paid 
thereon since ‘optember 28, 1920), Richard i. Mildems filed the 
presemt ALL, slicgime that he is “the legel helder and smer* 
of the note, making George J. “dilfiems, Mormer, and ethers, pare 
tics, oma praying for the appointment ef a receiver to callect 
the rents. letice of the propoesd appsintment of « receiver was 
given te Geerge J. Pikldome, deserfbed as being the “ewser of the 
equity of redemption.* On the follewing duy, ant without notice 
te Rammer, the court oapypeinted av receiver Victor Wiliiams, cleo 
® tephew of Geerge J. Wilidoms, oné be @ecbified ae euch and took 
posccouien. It is stated in the order that the complainant "be 


excused from giving bond." On January 3, 1922, on Marmor's 
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motion, Victer ilidomse woo removed av reevkyer and he wan 
ordered ta file » repert, end “en th: court's om motion” the 
Chiesge Title & Truvt Compomy was uppeinted rocedwer, in place 
of Victor i2idems, od Ot took povecssion. Subsequentiy 
Vietor Pillioms filed hie a¢count av veooiver and he was €ige 
Gharged, after paying over the balemes im his home to the 
Chicage Téitle & Trust Ca. He was slliawed 9M for bie services 
ond $75 ter these of bie soliei ter. 

Im the omewer eof George J. Wiiiiwes te camplsiaent's 
DELL Be alleges thet he "Ae seioxed im fee simple te the lvged 
tithe im the premises, mubject only to the Liem of the trust 
deed * ® squght to Be fercelesed," tut that Karmczr claims some 
interest therein in apposition there te. 

in the anower of Maemer, after reakting same of the 
fects sbove mentioned, he meide three contentions @F defunses, 
ali of whieh were denied by the mexter on the hearing, and 
these rulings «sbuequentiy confirmed by the court. Twe of the 
somtentions need net be wentioned as cownord fer Kermar here 
expressly wadve wry porecible crrexr in the adweree ruidugs 
thercen. The third cumtention was ia substenee na Toliowy 
That complainant, Ridherd le Wlideme, is mot the bom fide 
owner of the $40,000 note sought to be forechooed, tut that 
George 3, Wilidems hes alwnys boom md ds the real emer, = 
Rishord Lh. Willd@as auly helding 4% es toliaterel seairity for 
om indebtedness owing to him from George J. Willdema; thet 
the primcipal om of $40,000 is net due om the note, or interest 
frem Geptember 28, 1020; that complainant, in bie capacity ae 
remiver, hie reseived large mms of money ao vent frem the 
premisex, which in equity should be applied upon said prinedpal 
cum “ad interest; that George J. “Lilfame was in actual pessenaion 
of the promises fram September 38, 1980, dowi te December 20, 
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1923, and coliected the ronte; that the grove rentele collect. 
ed fer said porind amount to over 916,000; omd thet Mormer is 
entitled im equity to heyy sodid rontele, after dedmeting reacen- 
able operating expenses Of the premises, credited ond applied 
in the present fereclewmre prececdings upom my eveout found 

te be due t conplaiment, or othor perwom found te be the 

owner of anid $40,000 note, The ativerse ruling of the court 

on thin third contention is relied om by counoe) for Karmer 

im the present eyves. a0 conti tuting error, The pertinent 
findings ef the master, confismed wy the court, ore an fohiowns 


"3% is contended by coumce] for compiainent 
herein that upon the ¢edivery of the quiteinim decd 
of tcamel tz to George J. Tlidems in June, 
A921, the in ¢ being the bolder and awmmor of the 
nester's Gertifieate ef sole igomed purmsemt to the 
master's sale held Septerbor 3, 1990, im exuse Be d7227, 
becnme the owner in fee simple of sada promises; thet 


te 

ey Baxmer © * wee imvelid. thetever merit 
there might be in & eontentien is leet ty the fect 
jag . Whlidems tack ¢om se Bagg yp oz 

redemption money, Ped 
$16,656.35, deposited with eadd aheriff ty said Barmor 
ta vedeem from acid moavter's sale of September 3, i9k0, 
*@., Guerge J. Wididane md hie pledgee, Aichard i. 
Wilideme, in taking a 


ef gaia Fedamy thon money, are tz eatepped te erry 
wobads demption, omd are ecatepped te 
mae of safd sharitt? s dsed to 






premiees. Geerge J. Wiiidoma is, » met the 
emer of the omity of re tion im eedd promieces 
neoteithetmding the sasd % him from Sa. 
But the sorter * thet asid Marmer 

wight, tithe or interest in or ta the promises 
Setochar Bagg judgment, execution levy 

* e 2 F2F Be Seer 28 Comes 

or Bene bia Ef. and es 


ree fe Willioms had we ty: 

wlities of « mortgages im posscesion of eodd premises 
; Becenber. . the date of the execution 

and very to geid sheriff's deed. armor 

is not soncermed with the epplication of the rents 

derived from seid premises prier to December &, 1992. 


ee rmeoe George 7. WAlidens ond 
2 Bape A sage with euch remte es they 

gew fit. * * Mawmor ie the ower ef the equity ef 
redemption im seid premises ty virtue ef eeid sheriff's 
@eed, dated becember 36, 1992, dumaed purouent te anid 
redemption made Geptenber 96, 1972, and is entitled te 
have the met rents eoliceted by George J. Wilidams, or 
wy cay receiver hercin, from said premises, fer the 
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period of time that haw slageed ier es We 
oi gee al bak A og hl yy oe te ie a en 
Gedd principal nete o 60G, * © far the peried of 
timo from Geptember 28, 1920, smd next to the payment, 
oo fer as possible, of the principal ef said neote.* 


it appears from the above mentioned opinden eof the 


Supreme Court (S25 221. 175) on appand token by George J. 
Wilidoms fram the deeres in question, th«t Williome’ mein 
contention im the Suprese Court was thet the cbrewit court 
hed exved im finding that Murwor wan the owner of the eoubty 
of redexption in the premises od thet Willdede hed ne right, 
title oy interest therein, becouse, by his contrect with 
Meyerowlts and the eneulmg quiteledm deed, he hed merged the 
diem of said sacond trust decd oni ef the master’« certifiente 
of eele ieoged to him im the omit te ferecleve At, exmse BO. 
Bet?2u7, with the few simple tithe, anid im sonsequenes had 
‘exutinmishe¢ the foreclosure proce:sdinge, s@ thet there wae 
Mething fram whieh Harmer cmild redeas." The supreme Court, 
in ite epiuden, efter dixeussing the contention, decided it 
advervely to Wiliiems, eeying im part fe. 183): 


“¢hen o ferevleeure wait is 4 etes vere 


of redemption de borred maaste a 
5 Ages Forties com net, even by express & tiene 
© mertgoge, de ey gut efY the : + 
redemption. * # A v's oertifieste ef sale does 
net % te thtie but ee the 


Moreover, in 
redeem woe recegiised ty appelient (WAllio«s), fer 

after he had seqadred, ond while he eumed, the interest 
ef Meyerewits in the property he surrendersd 
eertificate ef nale ond accepted the redemption money 
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sited wy Harmer. Benes there wae no merger 
saree eens Or, ewe, are 
fee simple title.* 
Geerge J. Williams aleo cemtended in the Supreme 
Court that, ewen 4f there wore me merger ond the fereclocure 
procecdings wore kept alive fer redemption purposes, Normer 
was mot o bona fide Judgment creditor without netice tut waa 
acting in collusion with Merion, whe had mo further title te 
the premioe:s, for the purpose of depriving appelient of the 
benefits of his transaction with Heyerewits. This contention 
wat aise decided sdvercoly to Gilliass, the Court ening 
(pe 184)}2 
"The meeter's sale ocowrred on September 3, 1920, 
and appellant become the purchaser, Beyorewits, the 


aummer of the e of recemption, had, by statute 
util | gig o redeem, ok Seouber ii. 


veyed to sprpehient, and the contract tz's 
right of redemp WEB — lye wo i, 1921, or 
she. ad by four menthe ond The defictoney 
dverec in appelien'*s faver “a aa af te a snd Meyerovits 
wat pads out of moneys inthe receivers hendse ios 
ts. By the sotisfoction the 


defdcteney 4 y Bod ami the redemption from the master's 
me this remained due amd ewing toe appellant, 

po Ae Marmor bad actual or constructive mnetice ef the 

contract and the quiteleim deed, or whether he could 

have campelied appellant te accept the redemption mancy, 

ig not meterial te a decision ef this cave. Appellent 


the money deposited for redemption. * * As between hime 
ee ee eee Mermey became a redemptiencr and 


tually 

Marmer. if the indebtedmese woe bone fide, the fork. that 
the t wee oonfeseed for the exprens purpose ef 

the erediter te effeet a redemption frem the sale 
or tthe property conetitutes mo legsel er equitable ebjectien 
t2 prevent redemption. * * The owner of om equity ef ree 
demption has the right te confess ju t fer «a 
indebtedness for the yurpese of ona e évediter 
redeem, * ® the judgemt may be Feeovered Upon on 
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it aopewe from the evidence that from Geptenber 38, 
1920, down to December 20, 1991 (the duy Vietor Williams, as ree 
ceiver, tovk pewsession of the premises foliewing the rliing of 
the prevent bill) George J. ®illiass wae in actusl peseeveion of 
the orecises, ond colieoted rents in the sue of $16,399.11, wd 
expended $9,291.18, leaving in bie hands at the tine he surrendered 
peveesoion a balucce of $7,137.95; that in said sxpentitures he 
ineluced $027.98 (8° of 916,3559,11) retained by him for making 
the selleotions, ete.; md that this ou of $417.95, added te 
geld dDalasee moxee the tots amount received $7,955.59, over 
and nteve hie eash expen‘itures. 

The main eontention of source) for Earner en this 
appeal is, that «si¢ smeunt of $7,965.39 sheul4 have been applied 
on the acecunting wunen the sortcage sought te be fereclesed by 
Complainant, and eredited, first, to the payment of the interest 
aeorued thereon since September 26, 192), and the balsence te the 
payment on the principal indebtedness se fur as it would ge,and 
that the trisl court erred in not se deerering. Ye toink that 
this contention, wider the somewhat peeuliar Socts dleslesed, is 
sound and in secordance with equitatle principles, especially in 
view of the decision of the Supreme Court on Gearge J, Williams’ 
appeal from the dseree te that Court. Georges J, Williexs appears 
te be the real owner of the $40,500 note in question, sesured by 
the firet wertgage sought te be foreclesedt,. Ne never truncforred 
the nete te Richard L. Filliame sabeclutely but only ae eel isteral 
seeurity for om ihdeltedness whieh he ewed Richard 1. Pillianas, 
snd the latter beenae the pledgee ant Solder of the nete, net the 


absolute owner of it, When George J, Willdass, sleo the exer of 


the Karion notes seeured by the second merteage and which nert cage 
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wes forecloeed by bia, took poeenecsion of the grenines an deptemboer 
28, 19%, after that fereciovure, with the apporent consent of said 
Kienerd i. Piliiane, ve think it should be held that George J. 
Willinwe’ status wan that of a mertgegee tn pessersion, It ape 
pears that he oentinged in peseension wid gollected the rente from 
the premines until December S, 19%), when Vieter Wiliiame, his 
nephew, war sopcinted raseiver on‘er the arenant bill filed by 
completnant, alee a nephew of George 7. WAllieus, It further 
oppeare that during peulé period, ending Daceuber %, 1971, Gearge 
%, WAlliave coliceted in rents someting over 716,600, and Aiaeu 
bursed something ever $6,000 du nmecereery expenditures, Leaving & 
gash Balance in his bende (wet inviuding ahowt $400 whteh he 
gharged for making the evllestions, etc.) ef 67,965.68. Yet it 
deee set appear that he has aceounted te anyone for this balance, 
Srenting him ag @ sertgagese in psogaeesion we think he shauld be 
obliged te actount in equity for these ronte, which should be 
applied te the reduction, gre taunts, of the nertgage iniebiedness 
owned by him, Aggorilag te the deeicion of the Maprame Court, the 
deficieney decreo in bis faver water the foreslesure of the second 
wertvage wae fully satisfied ead nethimg remained ¢ue and owing 
te him therenunéer, o4 vhen he surrendered hie certifieste of sale 
and egeepted the redeuptien money from Karmer, the latter, ae a 
Judgment erediter of Rerion, "beeane a redemptioner ad antitied 
to 222 the rights as ewch,* is interest in the precises ens 
eubsjeet ef course to the first sertgags, But we think thet he was 
entitied to hawe the weount, esilected by George J, Wiliiams as 
Fenta {rem the presieea, lose preper expenditares, applied in 
Reduction of the mount due under eald first mortgage, first, is 
payment of the accrued interest since Geptasber 84, 1970, wid 

the balwise om the principal as for ae At will ee. In & Jones 

on Bertgages, 6th B4., See. Lid, it ie said: %A mortgages in 
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pooreenion, Khether in person, by trustee, reativer, or by « tenant, 
ie in equity acoowntable for the rente and prefite of the estate, 
and te howd te wpyly them im redvetion of the mortgage 4ebt. 

After paying the interest of the 4eb4, any balance of receipts 

ie applicatMe to reduce the principal. The mertvngee te not 
allowed to make a prefit out ef hiw possession of the estate. 
therefore, won a redeaption of the sert ,eged premises by amy one 
interented im them, be Le obliged te estate an seoownt ef hie re- 
esipte from the sertgeged groperty, aid he ie entitied te al- 
lewances for ali proper disbursesents sade by him in reepent of 

the premieosn." (Bee Gtreng ¥. Allan, 44 114, 488, 435; Hope +. 
Phelen, 03 122. 168, 171; Reamey v. Geary, 11 Thi. Awe. MS, 724; 
Yon Byok +. Snagead, 15 town 294, 893; Ghare v. Paquette, 67 Vt. 

GM, 694.) In the sane leet eited it i» eait: "A aortgagee in 
goeerecaion must seeount fer the vents on? profits won e redenpe 
tion of the orocniose by any ane interested tn 
See. 2224, There is nething im the sharceter of « mortgagee'’s 


2 Jones Nort. 





pooregaicn that suggente the powsibility of am exception, "e is 
treated as a bailiff of the wertgasor, an? eeeeesartly sustains 
the same relation te ome whe holds om interest in the equity by a 
title derived from the mortgagor.® @e cannot agrae vith the 
findings of the caster, confirmed by the court, that “Rarzer is 
not seneerned with the application ef the rente derived free said 
premisen prier to December 35, 19792" (the date karmor received 
the sheriff's feed to the premises); aid that "ae far as Harner 
is goreerned, Georges 7, Wiliiems wd Bicherd &. Silliane ecald 

dq with such rents ab they ouw fit,* We gee ne reason in equity 
why ¢enrge I, Wiiface an mertengee, oF Riehurd i, Thiliass, as 
pledgee of the notes secured by volt morticuce, Geuk¢ be antitied 
to receive more than the marteage debt, interest and eeste, ss 
agninet the righte and interests ef Harmer, as disclose4. and we 












on wt. a wesddeae a oi ins exten ane 889 
(ie doen at te ee owen shalt ants wen tin rt 
? wn anal 1980 ow aa oe i oF munis, ont} , 
8 a ite et sh 








ak seneatene “ oe wf a ‘bois 5 nee, once ontoas 










sore ane e eset Baa as wh - Sie aes. 
“ ateapinetes & 7. baited ‘taste ett we gntdren ee. eit re 
* at | > peo began, ts ‘a et thtiow oy oa nde anes Pr on nage . es 
eulstsoe eLiveonbaes hee OCR anh ad Witter a a secnone 
# ef ay hep anit Er) Pees ons. me abled aie se ae min 
ptt ithe sey b eitimna #F 8 samme eata sont pontvonotshe 
ad seems Seats Pune ote “a pers iad: «ste onan eee, te . yaa. 
bbe were ime eae einer ont “Se. fa tien 3am hea! lead oarooaee ton 
sie ene neato a ver eee wee ae a a ae 
“pert ae 0% ain™ feat al ttesetaese std: ea bene arvana: ont 
Shue we EEE in Writ AR ose owe DEEN 9 ese henson: Cs ¢ 
gekape me aad ot m8 sl sare any were ie met Sadia : 














16 


$a not think that George J. Yiilinos ahould be entitled te a come 
miunien of & per cont. on tho rete eoliseted by bia, a8 ogainat 
Karoor, (Haryer ¥. Shy, 7 111. S41, 387.) 

Gm the day the deoret appealed frem wae mtered the 
eourt decied thres motions made by Barmor, ond hie counsel here 
eontenda that the court erred in wii of the rulinge. “Se find ne 
eubetantial merit in sony of the esntentions, SBarver meved that 
the sourt vacate the appelstwent of the Chicage Tithe & Trust Ge, 
ae recoiver, It wat them urgat, a@ mow, that, when ou January 5, 
2922, Vietor Piiiianes was receved se reeriver on Marnor's motion, 
and the court upon ite own setion appedated the Uhicage Title & 
Teast Ce. te act in hie etead witheut requiring « somslalneat's 
bond, the court areuld have stated in the order ef appointment 
that it was of the epinion that ne eompliainent's bend rheuld be 
required, in aseordieics with the provigions of the otetute 
(Gabili's Stat, 1993, Ghap. 82, bec. 55.) The Uhiecage TAtie & 
Trust So. Pas sopeinted reeciver in the pisos of Vieter Filliems 
becouse Barner objected ta Bie eontiauing te act as reeeiver, and 
when Willians was griginelly appointed the ocurt stated in the 
erfer of his agpoiminest that semplatnant “be eseused fram siving 
bond." We think that the previsione of the etatute were euffi- 
Giently gemmlied with, Barney sise move’ the court ta tam the 
eoate ef both reeasiverships against gormplaisant, "s de net think 
the sourt erred in refucing te de tals. The agsotntment ef a ree 
eelver unter the cireumetaness wae neesaeary ani it doen not ane 
eter thet the charges of elther reeeiver, insluting scliciter's 
fees, were improper ar exeessive, Harmer alee moved that the 
Chicago Title & Treat Ge. be reueved as receiver, and that he be 
given possession of tha preaives, wrom hin giving « bond se 
erTovided by the statute (Cahiil's Stot., Ghup. 82, See, 54.) 

We think the court wae fully warracted in refusing this wetien. 
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The sontingence of the reesivership was proper, eepeetliy in 
view of the sententions of Geerge 7, Williaws that he ems the 
owner of the equity of redecption ed that Barner was net entitied 
te redean, which euntentions he gropesed te have the Suprape Court 
pase noon. Furtharsers, the statute in question does net purgert 
to opply te suah a wituation os then existed, Marner never nad 
pooscusion of the premises, When the receiver originaliy teok 
possession it was mot taken oway Trem Karogr, And we de met think 
there ie eny eubstantial merit in eouneeh's further eontentions 
that the deeree shonid be reversed beenase of 4 variance between 
ths allegations ef the bill) wid the proofs, im thet the bill ale 
leged that esmplainant eae the “owner” of the $45,606 nate, vhile 
the proofe diselesed that he woe merely the “holder” of it aa 
gollateral cecurity for a deparute indebtedness eeing te him from 
Seorge 7, SLiliaus, 

Gur eomelucion ia that, fer the reasone sisted, the 
fecvee should be reversed and the eause remanded with direetions 
te the oiranit court te modify it as te the ancunt ¢seread te be 
aae, by eraditing said awa of $7,955.56 (being tha balance cele 
Leoted by Gaorge J, FLilians ia tents from the preaises) Plus 
iuterest at the isgal rate thereon from Sesember 2, 21971, om the 
firet wortgage iniebtedness, first, im paywent ef the accrued 
interest therean since Septanber 26, 1995, ant the baiauee on the 
principal incebtednese of $46,000 an far oe it wili ge. In ali 
other respects the dvoree should be affirmed. It iu se ordered. 

REVERARD ARDY KXRANMEY PLT PIReeTicgks, 
Fiten, ?. 7., snd Barnee, 7., eonour, 
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MR, SUSTICH ORIRLAY DALIVSUKD YHx OPINION oF THe couR?. 


Thio writ of erver is based wpen « final jJudgreent 
ef the Municipel Gourt of Ghiesgo, entered Jume 15, 1924, 
wherein the court, upen plnintiff’s eit in oseumpsd} ageinet 
defendomts (eameenced June 4, 1925) coming on for trial in 
roguler sourse emi che felling to eppect, ordered thet the 
mit be Giumiered for want of prosecution. 

Gne of the errors assigned de that “the Court erred 
in diemissing the case for want of proseoution.” But this 
alleges erver ic net srqued in the printed brief ef her counsel, 
and the present recerd dooe not dheclese that she meade any 
attempt im the Runicign) “oart to have the order of dienieval 
eet aside. Other crrers are assigned, beecd upon préier erders 
af the Muntedpal court made im the course ef/iitigution, und they 
are urged and ongeed upom the theery, sustained by the eutab- 
liched proctios, that a writ of error te « finel judgnent brings 
up the whele recesd fer review. (ieygmer creck Dyedmage Matrist 
Vs Both, 244 Tl. 66, 72; Bvephe v. Horan, 293 121. 334, S23.) 
They will eubeequenthy be diseunced, 

im pleintiff's eaended statement ef clsim, filed in 
Getober, 1925, she alleged iu substemer thet her claim is “for 
money due ond owing her in the owm of $7,150," together with 
legal interest thercen from Jommory 15, 1917; thet prier te 1927 
whe eeme te this country from Sungary, vorked fer seme time at 
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Gury, Indiema, Wallt «© house there, sold it, «nd hed money in 
her possession; that defendants, enewing thone facto ond ree 
presenting t© her that owing to the thon war conditions her money 
would purchase more in Mungery, wggested thet if she would turn 
ever to them §7,150, they would depoedt 64,000 krenen in oustriae 
tungarion money (which number ef kronen vadd number of dollars 
would buy et the them rete of exchange) to the oredit of her socom? 
fim the Hungerion Posts Savings Bank, st Sudepest, Mungary, and 
would doliver te her « poru book therefor; that on Jamary 15, 1917, 
after negetictions, che deposited with defendumte 07,150 mad at the 
gume time defendants executed wmd delivered te her the following 
POpeRs 
"CME ean, Tid. Jets 15, LOT. 
Revess & Gemeke Received froe Ere. M. Domekes O¢en Beer 
Steamship agoute = erase "Brenan, $5,000 ta 
at te Sungerien Pooteal -«vings 


*(atguea) Revess & Sapeke 
oF, 2% per Reveas* 


She further alleged thet defendunts, in coneiderction of 
eadd deposit, then and there agreed with her thot within » ressonme 
able time “they would depondt 49,060 kronen to plaintiff's eredét 
4m oc44 Humgerisn Postel Savings Bonk end would deliver te plain- 
tiff « pussebook af suid bank therefer,* and further agreed, in the 
event they foiled te oe deliver the passebock, “to return said 
$7,180 tw pleintaff upon reqwesty® thet kronen cere then ef the 
Volue of 1261/i0th conte each ond ove now of the volwe of 70,000 
for one dolier; thet defendente newer deposited sefd 65,000 krenen 
te plaintiff's eredit im said bank or delivered the passebook to 
her, although often requested; that after a lepee ef a ressensble 
time, Viz, om Jomoary 15, 1919, she demanded of defendmts the pasee 
Book, Wut defendarts refused to deliver it; ond that thereupon che 
demanded ef them §7,150, which defendente refused te return, therse 
ty "breaching || 7° sontract,* 
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Defendante, in their af idevit of meritay dended mube 
stantially 212 of the allegations of the statement of claim, ox~ 
eept the execution and delivery of the paper er receipt of 
Tumery 15, 1017, end olieged in ovbeteneo thet om or shout thet 
éate plaintiff inotructed defendomtse te purahess for her with 
eo44 depoodt 55,000 kronen from the Trans-Atlentic Trurt o»., of 
Sew York City, with inetructionse thet g% remit to said bank in 
Yadepest the kronen aud there place the come to her credit; thet 
they purehesed the kroner’ and eo inctrueted the Trust “oa. by 
mail em the some day; thet im eo deine they exereised reavonable 
Gare and ected simply w2 pleintéaff’s agente; that on Jamary i7, 
1927, eadd Trest Co., scting upon cadd instructions, forvarded by 
madl by @ cortein steamship te andé Mungerdon Bonk « forcign exe 
charige exedit to be there placed t plaintiff's eredit fer 65,000 
kreneny thet, subsequently trede relotions, mail servies and 
communicxntions of every kind betweem the United Jtetes oni custrine 
Wangery were terminated, and o stete of war was prosinimed te exiet 
between said counteios, and, by proser sutherity, on slien-encay 
cuatedian seized end took poovereion of ali the paperea, ete. of 
oudd Truet “e,; that on end priser te Jemuery 16, 1917, there wae o 
general custom prevailing in Ghiesgs relative te fercicn exchanges 
yurchaces and remittences, wiich wee that, unless Otherwise epeci- 
fied, #11 forsian exehenge was rewitted ty mailg that ot wll times 
subsequent te the purchase sri attempted rendttence of the kronem 
plsimt4ff dealt direet with the Trust Se., relotive to seid purchsee 
and remittonge, and had no further deslimes with defendants; that 
because of the War and said interruption of trade relations the 
frust “o, sevyernd times tendered back te pleaimtif’ the 56,000 krenen 
or theiy then equivalent im dollars, but thet she refuned to accept 
the tenders; and thet defentents are net indebted to plaintiff im ary 
Pe 
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b411 of exceptions im mbetonee thet in Dewember, 1920, (obout 

two ond onewhalf yours before the filing ef the present eit) 
pleintaff carmeneed onether uit agoinet defendumtein eaid 
Wundoipal court, besed sclely on defeniants! eliege4 failure to 
Coune a remistence of eaid kronen t© be placed to her eredit in 
gedd Yengerian bank end the delivery to her of seid oanrehook; 

th<t me elisa was meade then of amy verbel agreement between ths 
parties thet im case of wuch failure dufendents would return te 
plaintit? wpen request cold 97,150; thet there wen a trial of sada 
prior suit upen the merits, reeulting in plaintiff? teking « non- 
auity that efter the prosent oudt woe Tiled tie defomtents de- 
manded e jusy trialy thet plaintiff mace several waeuccesetul 
offerte to have the ome advanced for bearing; that om Jonmuery 24, 
A934, the couse, in the abeence of the defendants omit thedr ottere 
ney, wos celied for trinl, resulting in the jury returning « vere 
divt against defendants for $9,682.50, being the full excant of 
plaintiff's eleim, ineluding interest; that Judgment eqninet deo 
fendante was imeedictely entered upon the verdict; thet leter in 
the guano day, defendunta’ attorney, learning of theese preecedings, 
appeared im court, moved thet the verdict en) jJudewent be set aside 
ond a wew iviel aeorded, and, upon certain testimony being heard 
in lieu of affidavits, the court ordered thet the verdict and 
judguent by vyasated, to which order plaintiff objected and she was 
given isave t file « d421 of exeeptions; thet in Febrmary, 1924, 
the couse agsin aan on for trial before = jury, st “hich beth 
parties intreduced evidence upon the merits, resulting in « verdict, 
on Yebrusry 16, 1924, against defendants fer 67,150, being the TAL) 
amount of plodmtaff's cleim, withent interest; thet defendants 
moved for a new trinl, ond, ofter oevernl continuanees, the sourt, 
om dume %, 1924, granted » mew trick and specially sect the conse 
for trink om June 15, 1924, plaintiff having motice thersef; and 
thet on Jume 15, 1924, neither plaintiff nor her attorney appeare 
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ing, the onuse wes diemiased om defoendents’ metion fer went af 
prasecm tion. 

The other evrore asciensd and urged Wy plaintiffs 
aounsel mre; (1) that the court erved im setting «side the vere 
440% and Judgment sageinot defendants for 79,652.50 ond in grente- 
ing « ew trial, an Jomiary 24, 1974, becare in so doing the 
court abused ite disaretion, in tint, whdle the testimemr on tie 
hearing of the motion te weente may have dicelosed a meritorious 
defenses, a proper showing of diligonte on the part of defendants 
ey their ottoracy ws met mede om both were indiepenacbdle to 
sustain the court's action, «nd (2) in granting e new trick to 
defendants on their motion therefer efter the verdict of February. 
18, L824, | 

We do net think there 4s omy merit in either of these 
contentions. The judgment wos veeeted on the same dag At wae 
entered, and on the hesring ef the metien to verate testimony wae 
introduced tending met eniy te shew that defendemte had » meri terdous 
defense te the cult Wet oleo thet there wore ened ond cuffickernt 
¥eueons why neither defemiants moy thelr ettermey core present in 
ecurt when the causy was @adled fer trial ond the fury coors on 
Janmary 34, L0%4, and that they were wet Lecking in ¢f{ligence. the 
court's aotion wae diseretionary, avi, umder the feets and cire 
@metances disclese4, of de not think the sourt aluged ft dige 
evetion. (Geffingexy v. Kinwer, 227 Thi. 806, 602; Culver v. 
drinkorhet?, 140 iil. 348, 552; Bichola ¥. Rogera-Hichkele Comdenton 
GOe_ BOS Tlie Apps 158, 163.) Av gudd in the cose Anat ci teds 
“The appellent was not deprived of omy right, fer if he hed « huot 
Gladm against the appelles the court gave him an opportunity te 
present 1%." Furthe mere it ia the well established proctice in 
this State for courts te be Libers] in setting aside judgments 
taken by Gefeult, at the tem ot wiich they are entere4, when 4+ 
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appeers thet Justice whhl be promoted thereby. (Uciurray v. 
Besbody Conk Goeg 201 121, 925, 226.) Purthormore, pleintiff, 
ty eftervarde appeering on the tubsequent trinl and prosecuting 
her claim before a jury ppen the merits, waived her right & 
subsoquentiy object to the wetting seide of the former judgnent 
in ber fover ( Yednguth ve Supreme Trdbe of Ben Der, 27° 721. 
S4i, B42, Sinchole v. + See BOB Thies :ppe Wh, 270; 

if thee 269 Tkl. Appe 406, 408.) 
Ae to the contention that the aourt erred im gra ting « wew trial 
after the verdict of Fetruary 18, 12054, 4% de wri settled that 
the gromting of « new trind fa within the sound discretion of the 
triad gourt and ite action in that rogerd will met be reviewd by 
om appellete court. (Henver v. Cregker, 40 [2l. 461, 463; 
Somstantine v. Zoster, S97 X11, 36, 40; Xexber v. Chieuge & Alton 
Bye cae, 298 TLA, 589, 600.) 

Yor the rensome indiouted thie weit ef orrer proceading 
waar Be decided ndversoly te pluintiff's contentions. And we my 
esy thet pleimtif?’s esse om the merite, ae skews frem the evidones 
heard om the triel in February, 1924, contained im the present 
vecerd, iu semerket similar in ite material facts to these in 
Bislmon ve vest Side Kotione. Bonk, 220 111. App. 31%, where & 
judgment, rendered upon » finding im fever of the plaintiff, 
Fishman, wes reversed with « findime of facts. 

Accardingly the judgement of the Mumicipal court, entered 
June 15, 1824, dfomdecing oluintiff's« omit fer vant of prosecution 
wll be offirmed. 
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ALTEAL FROM 
CIRVUZT COURT, 
COOK COUNTY. 






POOPLY ex pol MANGARUT Ay FLYNE, 
Appa Llote 


BA, SUGTIGCS GALOLSY DELIVERED THE OPINION OF THE COUNT, 


This is om appeal by reependents, «s trustees, ete. 
from an order of the cireult court of Soak County, entered 
Moreh 29, 1924, overraline their genere) demurrer te « 
petition for mandamus, and, upor respondents «locting to 
stard ty the demurrer, erverime the isenonee af the writ, 
Somaunding Gham, a6 tructecs, ete, te pay te petitioner 
$3,683.35, out of the Aumds of the Firomen's Pension umd 
of the City of Ghicsage,e and cise the om of 956.66 cach 
and every month, becduning prdi 9, 1024. 

it is olieged in the petition, filed March 10, 
2924, thet petitioner's mastend, Vrenk B. Flymm, died en June 
9, AVLG, that on Februcry 22, 1974, he was empleyed in the fire 
depertuent of the city as on agsiotent engineer end served in 
that capacity until December 14, 1800, when he wes promoted te 
the ronk ef engineer, in which cupasity he served until March 
31, 1607, when by divection of hie mperiers he recigned and 
wae troneferred to the slectricel trench ef the corvice ond 
eontinued verkKing therein until cherthy befere hie death; that 
he served iu the fire department for sere then 13 years; that 
am act of the legivloture, entitled "4m Act for the relief of 
aienbied members of the police and fire departments in citdes 
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and vilinges*® was firet passed in L677, ond woe maended im 1079 
(2 Jones & Add. Ams tate Be 1266), that om Moy 14, 1687, 2 new 
pet wae passed, know ov the “Yirewen*s Peneion Vand Act," which 
wae mubvequently smonded (2 Joneo & Adds State pe 12965); tint 
provicion is made in the oct of B77, a0 amended, for the payment 
of « peneion to any member of the fire department whe shall heve 
served therein fer the fuli tom of ten youre; that in section & 
of the act of L087, os auomied, it in provided (2 Jones & sé4, 
Stat. pe 2290) that “the widows emi erphane of decenzed firenen 
and retired sombers of the fire deportmont, wig ore now omth tied 
io 2 pension or enmity under thy provisions of om sgh enti tled 
‘hm Ast for the relief of dfuobled uonbers of poldce ond fire 
depertments im citdea ond villeges, sowreved Mey 24, 1877, as 
omended, hell be omtitled to thy benefits, pensions oni anwmd ties 
provided for by Unie Act; Provided euch persone shell thereupon 
eecage to receive pensions, roldef oy benefite under exdd act of 
May 24, 1877;"* omé thet “ether sections of the Act an emonded 
previde that the pension in ouch cases shell be eomel te onsehalf 
the salary peid the fireman ut the time of bie seperation from 
the sarvice.* 

it ie further alleged in the petition thot Frank 3. 
Pliywn “pedd inte the fund previded fer all sececoments regularly 
made upon him by the beard of truetecs, ae provided by the Agt, 
wma the regulations ef seid beard of trustees passed in gureuanes 
ef the Act,” and thet he “samphded with «21 the rules ond regulations 
af sodd board of trustees ae lovfully ectedDddched both during hie 
employment ac « firemen and after hie separutdon from the verviece 
in the fire department,” ond that he *was, therefore, at the tine 
of his separation fram th: fire department, end ot ell times 
thereafter up to the time of Bie death, entitled te a pension 
under the action tut did net reweive ouch pension; * thst wen 
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hie death, sich occurred on Jone 9, 1015, petitioner, os his 
widow, t whom he wee married on Jane 19, 1676, “hunodiately 
Dooeme entithed te the peneton to which eoid Promk 2. Phyrmm was 
entitled during hia Lifetime oni et the time of hie deoth, under 
the provisions ef wection 9 of esf4 set so «uended in 1087," tut 
that petitioner hae not recofwed much pension, or amy relief or 
benefit; thet dumediately woon Figen's dueth it beceme the duty 

of sed beard of truvtecs te place potitioner's nawe on the 
pension roll, and "pay her monthly e ponsion equal te oneohalf 

ef the salary peid hin according to hie renk as enginger at the 
time ef hin separetion from the service, which salary wes (1360 
per amun, of $115,353 per month,” but thet ssid beard fadted and 
weglected a6 to do, “thigh repestedly requecteds* thet, after 

the vontimeed foflure of eohd beard t perform sofd acta, she 
filed « petition on October 1, 1925, ond om ommended petition on 
November 8, 1993, (eephes ottuched ond made a port of the sinndemes 
petition) with sald board of trustess, remerting thet they “comply 
with the law end place her wace om the pemcion rell and direct 
that whe be padd the pencion t which ahe was ontitied under the 
law, tut thet add board rejected such petition and failet ond ree 
fuved te a@ place ber meme on the peneton relly" ond that there 
was ot the time of tho death of her husbend, ond aot 22] times cinco, 
and ds wow, ‘smple funds in said Firenen’s Ponsien Fund with ehich 
te pay her the osounte due her.” The preyer of the petition is 
thet the writ dome, commending safd trustees to pay ta petitioner 
“the omsunt of money due on the dote of the ieeving of the erit,* 
and alee "the sum of $9¢.6¢ each and cvery month theresfter.” 

It is spperent that the cirowht court, in entering the 
fadgnent order and im erriving at sadd owount of 96,855.55, found 
te be due to petitioner ot the date ef the order, sllewed her 
as a atemmlated pensden $56.66 per month fram the dete of 
Fiymn's death (June 9, 1915) up to April 9, 1924, which monthly 
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rate io oneehelf of the eunthliy salery whieh, om sliaged, Flynn 
was receiving at the time he retired from service in the fire 


department. And it appears that petitioner's claim, as alleged, 


ie in substance that Flynn (having retired after a aervice in tke 
fire department of more then ten years and shertly before the new 


aot of Suny 13, 1807, “es puened) was entitled, under the set of 
1877, 29 amended, to a pension, which he never received, ani that, 
weder the provisions of seetion 8 ef the act of 1467, he having 
4ied, petitioner, se his widow, is entitied te recover from the 
board of trustees, to be paid out ef the pension fund, the accu- 
mulated monthiy ponaion, at the rate of $56.96 per month, from the 
date of Fiynn's death, ond aleo ia entitled te be paid eut of said 
fund sold mentily sum se time goes on, Petitioner sade substane 
tinlly the same claim in her petitien of Sevamber 94, 1924, Tiled 
with the board ef trustece, whieh whe alleges was “rejJeoted® by 
the teard. Te supsert her claim whe there reided, and sew relies, 
on the came of (*Conner v. 
T1l. App. 460, 475, 

two peints are made by counsel for reseendents an 





grounds for a reveraal of the juiguent order, i. ¢., that the 
petition is eo defective and ineafficient as required that 


respondents’ general desurrer therete be sustained, ond that in 
any event, the asounte found to be due m4 te become due to peti- 
tiener ae « pension were toe large. 

in support of the firet paint ecumee] contend in gube 
wtanee (1) that me ordinances of the City of Chieage are set 
forth eshewing the legal existence ef the offices er positions 
whieh it is slieged Prank &. Flynn held prier te Maresh $1, 1997, 
viz, that of aguisiant engineer and angineer in the fire devarte 
ment; (2) that the petition fails to sliege that petitioner wae 
womarried during the period fer which she elaims a pension; and 
(3) that the petition faile to sliege sufficient faets ehicn, 
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if true, Justify the iesucneo of the whit on prayed. Go ore 
of the opinion that 011 of theoe contentions sre well founded. 
The first} io wastedimed, we think, by the holdings in the cavee 
of Stott v. Chty Of Chhcamn, 205 TDL. 28d, 286; Budiey ve Chey 
Of Chhecge, 235 TRA. 47%, 474; Gornch v. Sty of Mutcogn, 280 
Thi. O53, GOS; amt Fibusdvbons ve Legregs « Gove dockded by the 
first division of thin apreliate court om Gctebor 26, 1924, Bea. 
20544. Im the cows last cited, Pitegivbens filed « petition 
asking that o writ of mandumas issue ageinet the members of the 
“Re tivement Beord of Policemen swmdty & Benefit Pond of Chieage,* 
Commomding them to pay him certain emounte os pension. The reo 
spondente Tiled e general demuyrer, «hich wae overruled, and, upon 
their electing to stend by thedy demurrer, the court ordeved that 
the writ deewe according t the prover of the petition. In ree 
wereing the judgment, the court eodd that the demorvor should heve 
been cuctaimed, and upon the grounis, asong others, thet the 
potition did not shew the exietenes ef the office ef police patrele 
Mam, wad that it wos wot outfichent to aseer$ thet petitioner wae a 
“tly appointed” peldce patrolman. In the present petition the 
allegations are te the effect that Frank B. Flym was "empleyed* 
iu the firs departecnt ef Chicuge in the eupeeditées of secietont 
englinewr and enginees fran Februcry, 1974, unidl Barch D1, 1887; 
that during seid period he “served” in those cepackties, lottery 
a8 enginecr; and thet on the lost nemed date “Sy direction ef his 
wuperiers he resigned.* He facts are stated shewing why he woe 
divected te resign or whether or net he wos then in good stending 
im the fire deportuent. | 

As & counsels’ secomd contention, certain sections of 
the act of 1877 s2 amended, of the »ct of 1687 as emonied, ant 
of the act of Juma 14, 1927 (Cubdld's Otat. 1995, ». 604) cay 
appropriately be referred to. It de provided in acction ¢ of 
the net of 1677 as smemtod (2 Jones & Add, Stat. py. 1269); 
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jovi At is peevided in weotion @ of the set of 1067 
oe wmended (2 Jemeu & Add. “tet. pe. 10980): 


“Sec. 8, If member of such fire departaant 
chodl, * * wikle tm odd ne ‘glee © Mra, Mga: 
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{Gahb4ii's Stat. 198d, po 4082) 


"See, W. Ef omy firemen cheli die * * from 
amy «owe during ce tdyvasont om account of dicabbid tr, 
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0 een eapeene ts he tn abe Ot Ge nde 
du whi of theese yousien ‘and acts thet the sddow of the deoeoeed 
bemefickery shall owhy be omtitled to a pension oo long os she 
imine weerried. Sor receining weinsrrked is mede a eonda tion 
te her eomtivming te roceiwe « pemoiem. mt the fact, if it ia 
« fast, tint she hex we romeiwed Quring the entére poxrdad for 
waidh se cleafiew » poneden, was « nocéazary overment, wi Gawt 
whieh che di4 not muff heluntiy shew her right tw War writ 
demamied. {Horizey v. Guignge Uedbwoys Ge, 200 ILL. B5_ BG.) 

As ta counselet third cententien, certain other 
 eeotions of sadd cote of 1OT7, ABT ond LOL, may be mewhioned. 
im section Sof the act of 1877, av amended, (xitich wes in 
force when Yiymn retired from the fire deportesnt as sllegea) 
pover ic given to the board of trustese to ausene cock aad 
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every mowher of the Tire department, “including «11 ouch persone 
who, beving becemw ontitied te the benufite ef thie fund while 
meh wembers, * * have net Carfeited their rights to share in 
mon beneZite after lewving mch duperteewte,” » con net to O56 
ceed $4 per ommmmj omni there are provisiens ceneornming how cida 
agoeeuments shell be padd, ond under wast conditions « member 
ef the orgendiection, if delinquent, mey be relmetated; and it is 
provides that “the osid beard © © shell beow ond decide 23) 
epplicotions for relief under thie sct, om4 ite decisions on 
si Ad sina ter wisaieilh eatanh tay Yih ‘Sei Im section 3 
gf the not of 1087 an amended there are similor provicions, tut 
#00 mbox fo to Be secogeed “net te axcecd ene per contum of 
the eslury of euch member so aaveesed.* Im coctien 7 ef the 
aot ef 1877 a» weended, 1% fe provided tnet *eny pereon,* whe 
#hall serve in the fire depertment for lo yore, ami *chedi hove 
peid inte the fund * * 5hA sasesemente resmlerly meade upen him 
by the beerd of trustees * * and whsdi heve complded with #33 
the rules and regulstians levfully entabhichnd by the beard, * * 
oe if such porson we am cetive sember de sedd © * fire depart- 
ment, May continue hie membership in this organise tion, snd_be 
entitles te the benef§te of this fund after ke shell hove eeased 
to be 6 member ¢ * by complying “Ath ali the previciens ef this 
act, relotive to the sogment of aeseccments, etc. the come an 
prior te hie coaning te be & mower ef such doparteent, snd the 
widow * * of omeh person shall be entitled te all benefits hereby 
gacared to other members of this orgendsetien.” In section 7 
of the ach ef 1887 as amended, previeion is mode that upen the 
retirement of «a member ef the fire department “en account of 
éiscbility,” contracted while in the corvice, the vecrd “shell 
erier the payment te such digebled member, * * monthly, from 
sale poneion Sum’, « sum equsd to omtehedt of the monthiy come 
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pencetdon ablewed to suo member ne more ot the dete of de 
getivement. Im section 15 of the ant of A9LY At de provided 
that “sli ather persone” (meoniny these not under the provisions 
of Wee Givil Servier Act) «he “heave contritated ong firemer's 
pension fund, * * shali oles be imeluded within the mening of 
the term ‘firemen or firewen' «0 weed tm thie set, ond shod) 
be ewthtled to the benefits of thie scty* amd thet “omy firemon 
wo whell neve worved the vequired periee of preobetion in the 
fire deperment * * and shekl beve rereined five yeers wider the 
pretection ef such percvion fund aheid not be remeved orem some 
Peceuse of involuntary trenefer from the fire doportweent to seme 
ether deparqent of such olty, provided, howeyer, thet be sheki 
yey inte said pereien fund exch month on cmewnt equel te thet 
whieh he would be recived te poy in the poxvition he eeeupied 
while in the employ of the fare departemrt.* In section 14 of 
eedd ack of 1927 At Le previded thot “the widows * * of denenced 
firemen and «hl retired firemen «he ere receiving er entitled te 
pensions under amy Other firemen’s pension hew in feree * * et 
the tine this 4¢% sholi beeome effective, aheli be entitled te 
the benefit« end pexeions provided fer by this set, snd news other, 
fram the time that this (et shell become effective.* 

in view of the nbove provisiéps conteimed im the 
weovers), acte mentdened we sre ef the opinion thet the petition 
is Mscking iu overments of ennentinl fects. diile it ie <Lieged 
that Flynn “peid inte te fund * # ell aesescmente” made upon him 
by the dosré ond thet he “complied with all the rules ond rege 
wintions” of the board, beth durime Wie employment os = furemen 
and efter Mde cepareticn from thot servios, wo de net think 
thet these allegations, taken with the ether allegetions, haw 
m wafficlently elecr right im potitiemer te the wrdt demanded, 
By section 9 of the act of Bay, 1987 of smended At is pre vided 
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iu substanee that the widew of « deeeoced firaamn ont retired 
monber af the fire dupartment, woe is "now entitied’ to « 
pension under the provisions of the act of LOTT oa omended, is 
emtitied te the som pension or bemefite. For mght thet 
appesyes to the contrary Fiywn, after hie retirement in March, 
1887, may wet have “continued hie menbership in Uw orgenisation®* 
(Cahdox v. City of “nbengm, 276 This Appe S25, 345), oF may not 
heave been in good otendimg im the departaent when he retired, or, 
efter retirenent, he aay have oppldied for e pension or benefits 
ond bie applicction have properly been refused by the beard, in 
which event ite decieion wader the previsions of beth sete sould 
be finn) ond conclusive (S4dy v. Peoplg, M24 Thin Chi, 616) 
Purthormore, when petitionsr, oa videw, made her written 
applicetion fer a persion te the teard im October, 1925, Tellewed 
by an emended appliestion om November 26, 1905, thexe are wp 
allegations in the petition as te what afterwards cecurred before 
the beord beyond the statement that the bouwrd “rejected* the 
applicetion ond *refaent* her « pension. The reastn wey the 
beard se deeided de not aliaged, ond for sught that appears to 
the contrary it any heve bet aaple juetifiection for ite decheien, 
(Saldoy ve Gity of “hieuge, 176 Ll. Apps BLS, B65 Beymer ve 
Skt of Shhcute 276 Khls Apps 527, S29.) 

We deem St wmeccacery at this tine te enter inte a 
diseuasion of the further question raised by reapendiente* 
councel, im case petitioner should ultdimetely be found to be 
entitied to « pension, «0 to what wuld be the proper monthly 
omeunt thereo?, ahe remaining unmarried. It will be no tiosd 
that the omounte te be padd under certain comditiens te the 
widew of = desensed fireman oF retired firemen very in the 
several acts mentioned, ond thot it ds previded in section 16 
ef the «ct ef 1917, whore o fireman dies, “turing retirement 
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after 20 yours eervies and while in good stonding,” the beard 
shall direst the payment from the fund to the widew, while 
Uenorrigd, of foertyefive doliare, monthly. md iw this 
commections 4t being slieged thant Plywa died ofter the oct 
ef 1917 wae passed, references may be mete ta the enwes of 
Mughee Ve fyneger, 264 KLl, G12, 617, and Paomy v. “ity of , 
Ghksnen, WD Tl, 18, O04 where At S9 decided in oubstance | 
that a pergon dees net atquire « vestod right im « pension 
fumd se against « subsequent change in the Lows 

Yor the rensone indicated we are ef the opinion that 
the eireudt court erred im overruling respowionte’ cemumrer 
te the petition and in entering the judgment order. Acoordiugly 
the judgment de reversed and the cause remended with direotions 
to the cdvoudt court to sustein the demurrer and to grant leave 
to petitioner, if she uo desixen, to either asond her petition 
er file om amended pe td tiene 

REVERSES AND AGMANDKD WITH DINECTROMR, 


Piteh, Fo Tey end Borne, Jo, sonowts 
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_ J om aetion tor demeges for parouned injuries 
sustained by plaintiff in an eutemobile secident on Ccteber 
2%, 2981, shortly ofter midnight, on Michigan avewme «ut Fark 
Row (owe half block north ef 12th otrent) in the Gity of 
Chdenge, the jury returned « verdict in hin fever for 22,000. 
He remitted $5,000, and on Fobrucry 16, 1924, judgment wen 
entered in the Superior Court of Sook County egedinet defendant 
for $9,000, and this appeal follow. . 

Plaintiff, - police officer in citizen's slothes, 
efter walking nerthword on the woot wide of Nichigen “rere 
from ifth Street te Fark Row, turned cast wed attempted to 
eres the avenme, which «t the time wae torn up fer repairs 
being mage in ite eaot belt, Fer seversl blecks northbound 
and southbound vehicles were using the woot half of the — 
averus, but there was wo indication, by » line painted on the 
etrest Gr Gthereien, where the middle of the weet half won. 
the wtrest lempe on beth vides of the uvorue and these on the 
‘poate Of the safoty dolands were Mghted, ond cortedn tlluminated 
sien beorde furnished sfditional Might. Plaintaff's testimony, 
wmipperted by that ef four other whtweeses colled in his behalf, 
wae to the effect thet when he started east seress the street 
thers were lines af cutometiles appresthing frem the worth 
and from the south; thet the nearest entomobile semendiins tom 
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the worth was defendent’s, which wes then sbout 250 feat sung, 
ond the nearest outomobile appreaching from the south wen 125 
feet way; that he walked acrows the weet half of the rendway 
ond te & point about 4 fect eupt of the semter of the rendway, 
where he stopped to permkt tuo rerthbwund core to pase in front 
of him, ond vhdle standing there he wee otrack by defendant's 
southbound oar shout the time that the eevend of the tw narthe 
bound Gare wae pevsing him; that deferdamt wie driving his car 
either wholly or partielly in the gugt belt of the rosdway, at 
a rate af speed from 26 to 20 miles per hour, ond withont blew 
ing hia horn or otherwise giving plaintar? netioe; od that ap 
remlt of the collision Plaintaf! ew¥fered serkous ond permanent 
injuriea, Defendant's teotinony wae to the effect that he was 
éviving bis eer about in the cewter of the roadwey at e speed 
from 38 to 26 miles per hover, that when hie car wos about 30 
feet amy he sew plaintiff stort te cress the street; that he 
thon, tut net oftercards, Blew hin horn; that plaintiff wndeed 
part of the 4ictenes serose the west half ef the rendway and 
then Zan to & point shout two fect cont of the conter of the 
roadway, whan he wtopped ond stepped backward; thot the left 
front fender ef defendant's cay etruck him ond knocked him down; 
and that defendent stepped be tor within about 15 er 20 feet. 

Pindatéff's original declaration eonsdoted of three 
counts + the first twe charging dufendumt with the negligent 
Violation of the provisions of the Neter Vehicle Act as te 
speeds ond the third charging him with general negligence in 
the operation of his ear, Defondunt pleaded the general issue, 
Plaintary filed an addd thannd cour t thovedng defendant with 
wilfulvess and wen tonnes, tat the court inetrusted the gury 
to diwregerd thie count. ‘ - 

Immed§ately following the cockdent plaintiff was 
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found te be unconscious nial bleeding from the nose ond eure 
He was token to « heaphtel where he remained for nearly 0 
Won tits Hie aul ond one of hie shoulders wore fractured. The 
fracture of the wkuli involved the cemdecirowler canals ef the 
left wor, cemeing total and permanent desfnewe in thot eure 
Hin eyesight «lve was permanently fepeired, ané while con 
velescing he had severe hestiaches and amok idecinese and odffere 
od great pain. He 444 net roture te hie work ae ® police offiecur 
until about o your after the eosident, when he wos given “Light? 
work, At the time of the cacident he was receiving from the 
City @ welery of $%_8009 por your, whidh the aity cowtimed te 
pay to bin curing the yeor of hin convalesconee. At the time of 
the triad he was being pad a salary at the wate of 92400 gor 
yeare 

Refendent's coumce, urge as grounds of reveraal of 
the judgment (2) that defendemt wax not guilty ef omy meglio 
g@mee which proximately cused the injuries, md thet pleintaty 
was guilty of contritutery megligenes; (2) thet the verdict ene 
the reowlt of passion and prejudice, ad so excessive ex mot te 
be cured by any remdttdtars (5) that plaintiff's attemey during 
ths tried made cortein improper oul prejfudicial remarks; and (4) 
that the giving of inwtruction Bo. 7, offered by plaintifr, 
sone tituted errar. 

Az to the quanttanjotcteltdenind negliganes, the rate 
of speed ut which he wae driving hie car at the time of the 
accident, even on his out teotimeny im this porticulor, 49 prims 
Leche evidence of negligence on his part (Cahdli's Stat. 1923, 
Chepe On, Gee. 22)9 an charged in the first and second counts 
of the declaretion. Im Hurtje v. Moxey, 255 Thi. 164, 167 
it is held in substemee that, im addition t proving o prime 
fagig case of negligence wider the etatute an the port of the 
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party Giergenble with wo érivimg « vehicle, a plaintiff is 
wtill required te show that such negligence was the proximate 
@euse of the injury ond thet be wew not guilty of contrimtery 
meghigenee. Ami the prime focke cone under the statute may 
be mot ox overcame by other evidenee showing that the driving 
ef the vehi¢le in excone of the montiened rete of opeod im the 
Statute wee not meglhigense wader @llthe cirewmeteness. In 
Sebneen v. Fendergesh, 306 T11, 285, U2, it de wodds “As 
ooo ag eppoaing evidence ie reacived the case is te be detere 
mined upon all the evidence, « the grime focte ovidenee amd ell 
other evidemee, - ond the question ia whether the wight pre- 
ponderatea im faver of the party heaving the burden ef proef, 
the streets and alleys are fer the use of the public generally, 
emt each perzon woing the oume hae rights od accumes cuties 
end obligations te ethers, end the slaimtiff asewees the warden 
of proving that he woe in the oxereice OF Gu cere remired by 
the Jew anc that defendant wae negligent im fsiling te oheorve 
such cure. This wa» to be determined by the jury from ekl the 
@videmee im the caus." Applying these rules te the preeont 
Gane we foil te find evicenee which even tends to chew that 
defemiunt was warremted in driving Mie ear ot a rate of epoad 
@rector then that memtiemed im tae stetute. Ft appears that 
the «est half of Michigan Averme wor torn up for repairs and 
that beth merthbeund and southbound yekieles were using the 
weet half ef the averme; thet there wns om almost contimueus 
line ef vehicles being epernted im ooth directions; th=t the 
street crossing was a tansy One, though ot the time no traffic 
effieer wae dircsting the traffic there; thet defendemt saw 
plaimtaff leave the west aurb omd stort walking acrese the 
street and later saw him etending sos§ of the cumter ef the 


Tendway wedting fer two northbound eae te pass in frant of 
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hdmy oad that the socend ene hei gust about poseed him when 
the scchdent ecourred. We think thet wader the fucts amd 
trowsstances disclened the fury were warranted in finding thet 
athe axoussiye sypced ut which defenient's ear wes moving prom 
imately contriluted te the cecident. If it had been moving 
Kiowery 2¢ would not have reached the point where plaintiff oxs 
stemding weitime for the twee northbound cere t pous and he 
could have pracesded caxtward sevoes the vtrest, or defendomt 
could the more successlwliy Rew tumaed bia eer towards the weet 
amd eveided striximg pledmtiff if he stil) remeimed im ite px th. 
Furthermerc, in the third count defendomt was dhargod with 
gemers’ negligence im tie operation ef hiv ¢er. “hile the evie 
denge is confjicting oc to whether, after plaintisy Bot roacked 
the center of the rendeny ax beyoud and wae woiting fer the 
Borthhound cave te past, he at cy time stepped backend, deo 
fondomt*s testimeny divcloses thet he saw plaintiff chem he left 
the cure umd sgaim ahortiy befere the bappening ef the acuident, 
emda 4% appeare from « prependeromer of the evidenge that «a pere 
tien of defomdant's eo wee gagh of the conter of the readway 
ee it moved seuthword, oui it sles sppecrs that there was about 
44 fect of unoccupied space between his ene and the weet curd 
of the street. Under these ciramuetences we think that the 
faery were warranted im ‘indime ‘ofendemt guilty of negligence 
wader the third ecoumt. “het he saw pleimtitf stemding in « 
position of denger he showld heve turmed Adie ear tewerde the 
weet omd thereby heave avedded ctrikinme plein tiff. But he kept 
Fight on, preeticslly im « straight course, ond did not ot the 
time even sound his horn, 

4s t the quertien of pleintiff's contritutery negli- 
gence, we ore of the opinden that, under ali the facts ond aire 
cunstanees im evidenge, the jury were warrented in reaching the 
Verdict they did. It we for thee to way whether or not 















(0 et ma Yaad a os dead wane 


soir tiger ‘ee pete disco sai patti aif babes J 
ai A dinbioneda Vit ieety view wall peel one abd oad ye 
nt atvanwnd coe stat Boor wah bint ot at ee ae 
aged wal dial Diiesacan: wad es Bate Per? 












wed baying eiabinteatide ata ade thy Ye ‘ nds sa ye 
wD bias eho’ - vie oh bath “lake a ™ “4 oe ia ‘ 


ofa 


plaintiff wes quilty ef negligence in attempting to crene the 
oteect ot the usuel eroecing even thouch ke sew care opprenching 
beth from the morth ond south. ‘coordimg to the prepondormnce 
ef the evidence, vhen pleintiff sturted to crease, the noorert 
car aprresching from the uerth, which wee defendent's, vas obout 
280 feet amg. The traffie wee provtienlly contimeous, amd af 
plainidiff wee te evens et wil be woe obliged te do oo in Trent 
of oppresebing corn, it han freqmentiy been held thet 2 person 
attempting to grees the track of » strest rodlwey aheod of 2 
movitig ear fe not neceererhly guilty of contri tery necligemec. 
(Lofton ¥. Ghieuge Rudlwoye Co., 205 X24. 478, 400.) Et do ota 
im the Jofing coee: *Cueh queation wact mecevsarily depend wen 
the proximity af the eur amd the epeed with which 1t 4s moving, 
ond weom «11 other fects meterial im determining the quertian 
whether i4 in or is met prudent te uiderteke such croseing. 
Whether, in auch yertiouler inetemetes, recsenable core wor Guere 
*iwed in going wpen the track im trent af o movrine cor fe generally 
& question for the fary, under proper dustenetions.* This rule 
aprlies, we think, t¢ = préestriom ettewsting to eroas = etreet 
at the neue ereseing (where outemebiies are clmest continueusly 
approaching the sresedug from ome direction er the other. Aad 
we think 4¢ wee fer the jury te soy whether @r mot, under a2l the 
cirowestences in evidenee, plaintiff ws guilty ef negligonee in 
atepyinge and etettdimg where be 444. 2+ eppeors from the pree 
porlersnce of the ovidentoo that he stepped shout 4 fort gant of 
tha comter of the ren¢weyy thet he could mot fmmediately preceed 
fexther towards the cant beenuse of the sloce proximity ef the 
tee mertabeund garay thst he otecé wadtime fer theese te pase in 
fremt of himy emd thot he 444 met make omy backward step, oe 
testified by cefemdant. He saya thet wihle etomdimy there he dad 
Met lock towards the north, a2 he had dome whdle in the act of 
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ereesing the went helf of the reedway. His «ttention vas 
gentered on the northvound care. We do not think he was bound 
to atiticinete thet dofendent wuld negligently drive his southe 
veund eur in the gash half of the roadway, portioulerly as there 
wae plenty ef reas for the peuonge of couthheund vehicles in the 
weet bolf, Aw wald im Ghiosge City By. Gg» ve Fomndmore, 190 
til. % 17: ‘Wwuthoipation of negligence in ethers is not « duty 
which the lew imposes.” Furthermore, oven if it zhouwld be cone 
eidered thet pluintaff wou gudlty ef negligence in undert-king 
te cress the roadway, in view of his movledge that he might be 
compelled to stop and stend in the middie thereof te allow certain 
northbound cers te pase, still we think it was for the jury te 
sey whether, wider oi] the facte ond cireumtetoners, his ast of 
Groocing was the proximate couse of his injury, or only furnished 
& sondition by which 1% wie meade pessibio by the subsequent nege 
ligemt comduct of the defentomt. Negligence om plaintiff's pert 
in the respect mentioned, 4f amy there was, would mot bar a ree 
covery by hin unless it we the proximate conse of his injury. 
(Sonselidated Cond Go. v. Boke, 151 111. %, 15; She damse Stock 
Yards ve Godfrey, 195 111, MS, 796; Lerette v. LArector Gemerni, 
S06 I2i, 348, 36%.) In Jomking ve ke Gadde County “ood e., 264 
Bll, 258, 241, At de eebd (queting from Seith ve Comconyenh th 
Bhecteie Ga., 241 T1l. 282, 259); 
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Ae to the Glaimed exeegaivenens of the verdict we 
eonnot say, in view of the permanent injuries sustained by 
plaintiff end hie pain ond eufforing, thet the amount, oo ree 
mitted te 79,000, is execevive, or thet the verdiet oa» ree 
turned was the result of passion omd prejudice wpan the part 
of the jury. nd we do net think thet the remarks of pleine 
taff's attorney complained of, which were made during hie 
addvese te the jury, sonetituted reversible error. He sada 
in substence that af the jury found the dofendomt gublty ond 
plainiAff entitled to dumeges, the verdict “eheuld be for such 
a Gum thet you com aay * * da fali eampenostion fer ell the 
Reeaee thet thie mem hee micteined, post, prevent and future, 
and don't bother yourselves sheut whether « where the meney will 
come from; cive him ell he ie entitled to." It is contended 
thet the words, “den't bether youruslwes shout * * whore the 
money will came from” procthendly informed the jury that defende 
ont wos protected by Msbility imeurance, We cennet ogres with 
the contention. (See Burgess ve Stowe, 154 Wigh, 204, 206.) 
Furthermore, the bill of exesptions diseleses that no objection 
waa mode te the remarks at the time. (Gromt v. Ghicces & Alton 
Be See, 284 Thi. COG, 6%1,) 

Vleimtift's civen instruction No. 7, somplained of, 
ORG one in the usual form concerming demages, and ite cone 
@luding pakagreph wox ws fallowat 

ane seats mesnerons erent, cs 8. settentig 
Sth Gudhtaee th onl tues weak he chen aay Geeta 
éeduetion er set-off fer or on account ef omy salory 
whieh the ity of Chicago padd te the pleimtirfr for 
ouch time, if say, that plaintiff was necessarily off 
duty «nd incspacitated fram the perfermenes ef his 
duties «6 9 palise officer, as the direct result ef his 
iries. The mee should be somcidercd the seme ae 
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We do net think that the trialk court erred in giving 
thie imetruetion. It npoecrs that the payment te pleimtirr br 
the City of hie uolery «2 « police officer curing the year of 
his comvolesaunee war « pure gratuity. In 1 Sutherlend on 
Dumeges, 40h Bdsg pe WI, woe. 196, it do onda: 


“Gener. therd con be no rbatoment of domeaqes 
an the princd af partiol compensation recedved for 
the injury «here 44 comes from e colinterel source, 
wholly independent of the defendent, ma is as te him 
a om Cry mtgligence o Garr 
the Fant that ¥ di@ net etep the salary of 


held moe evalisnbe to the dcfendemt in mitigations® 

Im M8. lhe te Ae (éom.) 675, im the note following 
the report ef the cove of Oupeicn ¥. Cuperier Irom “orks ‘2. 
(wee 275 Wis. 17%, 165) 4% ds wadds 


Although the courte of different ferhothetiens 
are mot in entire ogreament an the question, the 
ae Berta 2 ro oe ereen wee 28 Bee 

reel ee Pt A6, im most furise 

thongs Meld net ge be effec ea dfy. the resekps by 
f from hie employer of wares er sclary 
pa oe o perted ovine thich he hee offered from 
the injury.” 






In thin connection reference any else be made te the 
cases of Moyes v» Morris & Soo, 98 Comm, 603, GOT; Hanavillgs 
UG. Bye Cds Vo Heller, 1%) Ga. 455, 455; Shins C860 Re WSs Vo 
Ristersam, 99 ind. AT, 34, 

Our conclusion iw that the judgment of the superior 
Caurxyt should be affdmmed, aid it is se ordered. 

APFIRELE 


Fateh, >. Je, oni Barges, J., concur. 
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WR. TUVTICE GRIDLEY DALEVSAt) THY GPANTOH OF THE COURT. 


Im # 4th clase action in contract, commenoed in 
the Municipal Court of Chiceye ond tried without » jury, 
the court found the deeues in pleintiff'’s favor, seseecaing 
hin domages ot $576, and entered judguent om the finding 
ageinet defendont, and this «ppeal fellewed. 

Phinintaff alleged im hie statement of claim thet 
defendent agreed te sell ond deliver to nim ot Le Salle, 
Tllineda, a Gurlond, Of 26,000 Lbee, ot 94-15 per owhe, of 
*firet qaslity Mo, 1, Berly Ohio potetees;” thet ofter de- 
livery he inepected them, found them te be of om inferier 
quality ond so metified defendant, and offered ta pay defendent 
therefer %) conte por ewte; that thereupen defendemt directed 
bim te accept delivery end pay the full amount ne originally 
agreed, Vi, $414, y taking wp the dreft draem on him by 
defendant; and that defendent agreed te accept said new price 
end te refund to nim the difference, amounting to $90. ie 
further ollieged that defendant agreed te cell and deliver te 
him ot Kewanee, Zilineis, mother eorlosd of potetecs of the 
seme quality, of the sone number of pounds, snd at the some 
price per ewt.; thet after delivery end inepection plaintiff 
feund the potatees to be of om inferier quality end se ne tified 





ols 


defendent; thet therewpon defondemt directed him to teke delivery 
of the lest mentioned potatoes ond te pay for ond disperse of the 
seme, and infoarsed him that it would leter, om demand, adjust 
the price and meke mm allewser te him beoouve of sold inferior 
manlity; thet he took dolivery ef, mata payment for and disposed 
of said potatoes, na directed; thet defendent, although often 
Tequected, has refused ts adjust the price and make said aliowe 
omnes; that the potatecs were mot reaconebhy worth to exeeed 85 
oemtsa por Gwt.; ond that there iw now duc te him from defendant 
om ecoount ef eed other eorlead the further mm ef $103, He 
further ellieged thet defandent made « simdler egreeament fer the 
eoke ond delivery te him at Qulwa, Tilineic, of « third earloed 
Gf potatees of the came quality, of the seme number ef pounds 
emd wt the seme prieng that, «fter delivery and inepection being 
nade end defendont beima wotified of the cheimed inferior molity 
of the la«t mentioned patutecs, defendant gave the some directions 
sai wade the some promises av it dia semeorming the carlend dee 
Livered at Yewmec, and plaintiff teek delivery ef, made peyment 
for ond disposed of seid third eerleady tat that defendemt hes 
simes refueed wpen requext to make the agreed nliowsmee; that said 
lect mentioned petetees wore not reasonably werth te exeeed 65 
cots per ewt.; om¢ the? there is new duce te plaintiff en account 
of geid third esrlead the sum ef $180. The tatal auount claimed 
te be due ta pleimtiff frem defendant on eccount ef s11 three care 
houde ie 6578, 

im Ate amended affidavit ef merits, sworn te ty ite 
agent, Yhliiem Bernmctaia, defendmmt admitted the making ef 
the three contrects for the sale ond delivery te plaintiff of 
three carlesis ef “Borly Ohde" petatecea, the delivery ef the 
ocme ot the respective places mentioned end the payment by 
phaintify of the three drafte for the reepective purchase 
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prices, tt demded that the petoteee im omy of the care wore 
of & quality inferior to those ordered, er that defendent 
made amy agreamont with plaintiff of emy time to make omy 
allewener or refund on the reepective prices, or thet the 
potateee cere met serth the prices ne originehly contracted 
fer. 

Cmmagel fer defendent here urges in eubetanee that 
the finding end judgment are not cuxteined by the evidence 
am thet (1) ploin taf? 444 mot oufficiently preve that any new 
verbal sgrecments were entered inte, 28 cherged, reletive to 
ellewenees ond refunda; (8) thet nome of the core, ehieged te 
hewe conteined petatecs ef a qiclity ieferior te there ordered, 
woe wwfftiedently identéfied, end (5) thet ne preper pref of 
domages was matte 

ie vegerds the firet point, the textinomy of Herley, 
pleintiff's sgent, was to the sffect that sed4 new agreements 
were eade over th: telephone with dofencant's egent, Berne tein, 
efter the rewpective daliveries of the gave. Bernatein denied 
ever wealtime: oty such sereamente, % are wiable te coy thot the 
court's findiag, en the quectiom whether much sgrecmente were 
made, is meonifestly agoiuet the wedeht of the evidence, Put 
we ore ef the epinier that ecunced's ether poimte are well 
token, 

Plaintiff's evidence Gieclesed that obeut the time the 
three cores in question were delivered Be received five other care 
of potatoos © tve ot La Gakic, one ot Kevronee mtd tet at Golva, 
but ne preper identification ef the three cars in mertion was 
mate chewing thet they, er ony of them, contaimed potatecs of « 
etna ty inferier te theese ardered, or that the petatees contained 
im echéd tree ert sere the ones thet pleimtiff efterwarde sold 
at the lower prices mentioned im hides statement of claims. As te 
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the clodmed domages, the trial court «t the cenclusion of 
Plaintiff's ovidenee eadd thet 4¢ bad mot been shoe whet 
petutors wore demaged emi that the ceurt)could not tell what 
pleimtiff*s dumges were, Defendmt's wetion fer a ¢irected 
verddet, howwor, wax demiod, ond, ofter Bemaeteim had testic 
fied for dwfendunt (his testimony beimg Limited ta « denial of 
the making of ony new verbal agrecmente) the court entered « 
finding ond gucgeent agedmot defendemt fer the full encunt of 
plaintiff's claim. Pisintiff's «vidense disclosed that *the 
potutees in some of the ante remeined om the tracks after dee 
Livery for several duys during rediny weather, that he hed 
@iffiomlty im eeligmg them, ond thet he fineliy selé them ot 
euch prices o¢ he could get, tut it wae met show: whet ens the 
then merket valuq of the petstees in their then sondition, or 
what they wore reasenebly worth, Purthormerc, plaintiff oleimed 
in bie etatewment of claim that the “renconable worth” of the 
potateess, comteimed im the third gar delivered ot Golva, wee mot 
to exeasd 69 conte por cwhe, ond thet he wan antitled te » tHe 
fund of $180 om thet oor, yet snladmtifyt« evidence showed that 
he 2016 enid poteters at 80 vemte per ewt., end the verdict is 
Clearly exeeusive, even on plaintifY*s theery, for the court 
included in the amount ewerded $180 on account of the ear dee 
divered ot Galva. For the reasons indiestedwas think thet the 
finding od jadguent ore tot euffdieciently eustsimed by the evie 
demes amd thot there should be a new trial ef the cose. 

After the tranecript ef the recerd es fiied in this 
appellate sovrt, plaintiff's counsel meade a mation, eupperted 
by wrhtten cugeestions, to strike the 0411 ef exceptions from 
the recerd ond toe affirm the jndgeent. ‘The motion wos (onmfed. 
In Bde printed Drids? emt crmmment, cihoeqemtly filed, te makes 
ne attempt ta omewer the contentions made by defondmt’s counsel, 
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wut again wreos thet the bdil of exceptions be stricken and 
the judgment affirmed. Gis argument is im substener thet, 
although the trial judge certifies te the b411 of exceptions 
that the gese conteine «3. the ovideuge offered or received at 
the trial, «$422 the ball on ifs fase “headless: that muah te 
mot the gases, and thet where thin ie so it «141 be prosumnd 
by the reviewing court (om orrex sacdgned thet the wordict ie 
not sufficiently eupported by the evidemes) thet the micoing 
evidones would heve euctedned the finding ont fad~mont, vrovided 
it cencerss and is weterind ta a diagputed invue fm the onaee 
In supyert of his contention «né «eeument be cites the enses ef 
Babh V+ ¥ocdonalé “neineering Co. 142 This Apps 19%, 1905 
ceenmenenienen We HAL, 162 TRA. App. 376, 362; “Ordaty ¥- 

izehdhd & oulsberger ce., 160 Fed, Ben. OST, 699. We are 
veferved te three pages of the Gil ef exceptions where it 
appesve thet site plaintiff's «himees, Herley, «oa om the #tead 
he wae asked to Adomtify the three drafts vhich plaintiff Bed 
paid for the three core of potsteva ivhdch Grafts: ond the exounts 
thereaf were admitted by the pleadings te Bave been trae By 
defendant and podd by pledwtif?); thet he identified thomy that 
gaid drafte vere then offered wd received im evidence, an 
Habitats 1, 2 and 3, over the adjection ef icfeutent's tterney 
that they wore mot material t «ay dacye mace by the pleadings; 
@hat thers then follows in the bill ef exceptions a Bleak space 
fer the insertion ef copies of said drefte; tut thet endd copies 
‘de met there or eletehere eppear im the bill. Inacomeh os the 
omitted drofts te met concorm or three any Light uper oy timputed 
ieoue im the cane, we do met think there de such merit in 
seunaes*a poimt ac warrante em offirmemee ef the Judgnen4 or 
thet: the “ule emameaneed in the esxer cited cheukd hore be applied. 
Im thoze coven the mhosine evidemes had « materiel beoriug on 
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eertoin deeuce in dicpate. 
The fodguent of che Wanicipel caurt ic reversed 
ond the cuise remeiced for « new trial. 
RUVURSED sW MENU. 


Pitch, Po Jo, and Burnes, J., coneur. 
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BA, PRESIDIGG IVSTICH MeSeaRLy 
DELIVERED THR OP IRIGE OF THE COURT. 


Yoon trial by the ecurt judgement war omtered against 
defendant for $9133, from whieh he espeele. 

? Befendant's fourteen yoar old sem megligentiy ran 
into md damaged plaintiff's autemobliie, Defendant teid pladtatisr 
to have hie car repaired snd send the bili to him ant he, the dee 
fendent, would poy it. FPleintiff 4ia so, tut defendant refused te 
kevp his prowise, preferring « lar suit, 

Befendent's oremise wae an original widerteking and 
he ico legally liatie therefer, 

@his case shevuld net have been ia the cowrts, and as 
we are of the opinion that the appeal was taken ‘er delay the 
Su¢ement te affirnmed with ten per cant damages, or 913,50, awarded 
to wleintiff in additien to sests. 

AVFIRNSD SITE DAHAGSS, 


Batehett and Johnston, JJ,, concur. 
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ER, PRESIDING JUSTION wesureLy 
DELIVERRD THE OPINION OF THE COURT, 


By thie appeal defuident, Bifborg, questions a decree 
directing bim te deliver to complainant, Feunt, 5,656 shares of 
stock in the KH, Channon Company, ontared after trial by the court 
of a progecding in chancery, whersby cenplainent sought to reeover 
these from defendant, 

the parties were interested in the purchane and ree 
ergenization of the Chonnen Company and the controversy arises 
over their respective shores in the profite of thie venture. 
Fount alleges that their agreesomt wae te shore equally; that 
the reel ting prefite were 26,000 shares of the egemon stock 
ef the reargnnized company; that Sifverg recetved these shares, 
but that onewhalf equitably belanget te Faunt; that subsequently 
he sold 7,000 ef auch thares to Zlfborg, leaving him 6,000 chares 
whieh he sought te recover, Elfborg by hie answer denied that 
4t wae a Joint omterprise and asverted that he alone purebased 
ant reorganized the company; that Fount did me more than tell 
Blfborg that the Channen Company was for sale and introduce him 
to Captain Channon, the owner; that vor this sarviee he agread to 
give Faunt 8,643 shares ef the conmom stock, aot to be delivered 
watil four years after the reerganisation of the Channen Company, 
Bifberg adwittes he had purchased frem Faunt 7,000 shares for 
$35,500, and asserts that this left Faunt the equitable right te 


1,643 shares, while Mlfborg offered to deliver at the exyiration 
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of the four year period. 

Captain Channon, an elderly man, desired to sell the 
business of &. Channon and Company, in whieh he orned virtualiy 
mil the wteck, Fount was married te his «randdaughter, and pureuent 
te a conversation with Channon had been attecnting, without guce 
oenas, for twe youre prier te Ceteber, 191°, te make arrangenents 
for the purchase of the business. Im Getober Fount told Bifborg 
that the company was fer sale and succeeded in interesting him in 
the progect. Bifberg took up the matter with Eleton & Company, 
dealera in aecurities, and sureuant to « tentative arrangeuent 
with this company procured an option fram Channon te tuy his 
company for $900,000, By the tentative contract Floten @ On. wes 
to audit the books and appraine the assets of the Ghannen Company 
and te datersine by December 10, 1919, whether they reuld furnish 
Blfborg funda with ehier to buys If the purchase wee sede a sew 
¢orperation wae to be organized and Sleten & Ce. and Nlfterg were 
each te have gertain srecified shares ef preferred and oommon 
etevk, December Lith a final centract wae made between them whereby 
Wleton & Cc. egraed te advance 9909,000 te Bifberg, with which he 
was to buy the Chanren Ceompeony, organize 4 new company umd take 
ever the aseete ond Wueiness of ihe olf, The now company was to 
isewe 16,5) sheres ef preferred stoek snd 40,000 shares of common 
atock, Blister & Co. agread te buy from Slfberg all of she pree 
ferred stock smd 14,023 shares of commen ateck fer $960,000, leave 
ing Bifberg 25,972 shares of common steck aa his profit. By Janue 
ary, 1920, the purchase and reorgasisation were carried through on 
thie basis. 

Baroh, 1920, by authority of Fount, Slfberg gave 
Charles 7, imickerboeker an option for three years to buy for 
ten 4cliars a share 1,000 of the Fawnt shares held by Blfberg. 


In the same month souneel for Elfberg prepared « deolaration ef 
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trust reetting that Mifberg vae beiding im trust for Famt 9,689 
shares ef the common wtoek of the new company, In the musmer of 
1920 Bifverg purchased from Famt 7,500 ef these shariun for 
$26,500 ensh. in the sarly part of 1921 Peamt offered to 9e11 to 
Wifvorg his remaining shares for $6,000, amd in January, 1922, 
mate a dimilar offer. ‘There is ne oubstantial csntroveray ae te 
there fugta. 

With all due regard te the weight to be given te the 
Genclusion of the chancellor, comatdcration of the reeerd ¢orpels 
@ Giosent from the decres mustelnming fount's version of the agrece 
ment as to the dietrivution of the proetite ef the tranenetion. 
Rifborg's vorelon is sere prebable, onueistent and reasensble ond 
therefore more believable, 

tafberg toetifie? substantially thet at the comtence- 
mont of the dsal ne partnership arrangement of any Kkimd was made 
with Paut; that the pries firet suggested by Faunt at which the 
Channem property could be bowght was $850,060, which vas later 
raised te $000,000, Faunt swplaining tids by saying that Captain 
Channon had prowieed him the §40,0°0 a44ffereree for hin services 
4f the desl went threagh. Seragioin, viewepresident ef the 
Channen Uoupany, testified that Faant teld him that Captain 
Channem had promised him « sommbesion for his services. Faunt 
denies this, Whether or net Chonnen had in fact promised Faunt 
& commivelon ie not of much importance, Eifberg sayr that after 
he sntered inte hie Sirst tentative contract with Blaten & Ge., 
Pawnt told kim that Captain Ghammoem would net pay him a comission, 
and asked “lfborg to take care of him in the desl. The first 
Bleton # Ce. contract was then chown te Faumt ana Elfberg raid 
thet won thet boris he would give Faunt for his services one. 
half of hin oxemen stoek, but thet if this agreement with “luton 


& Co, was changed he weuld make some other arrangement with Faunt 
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for hie services, end Faust agreed to this; that subsequently when 
Zleton & Go. declined te carry out the Tiret tentative contrast 
but proposed a second, whereby Uifberg would reeeive ne preferrad 
shares of stock but 25,972 common shares, he advieed ymmt of this 
proposed change ant they then agreed that they would divide this 


commen oteck by tach toking 3,90@ sharee and the reneinder by aunt 
taking one share to Tifberg's three. Subsequently Slfberg signed 
the wecond contract with Bilston & Ce, 

Shortly after the execution of the Bletem contract 
¥aunt end Wifborg bad a conversation in which computation was sade 
on paper by Hifborg ae te the reapective shares of seumen steck they 
were te receive, andi thie wac explained to Faunt, eho agresd to it. 
This paper is in the recerd and ehers that Faunt was te reoeive 
6,993 shares and Lifberg 16,970 shares, It was alog agreed that 
380 of Faunt'sa shares would be given te other parties for services; 
that Elfborg wea to bold Faunt's sharee fcr four years, omé that 
nene of these shares was to be solid exeent to Mifborg. 

| in Marebh, 1920, at Elfbora's request his counsel pre- 
pared a written declaration of trust, which reoited that in considera- 
tion of services theretofers rendered by Faunt for Mlfberg, and te 
curry out the terus ef the verbal agreement between them, it was 
agreed, subject to the ceniition thereinafter stated, that Zlfborg 
agknewledged that Yaunt was the equitable owner ef 8,650 shares of 
the common stock of the Ghannon Ssmpany, the legal amd record title 
to them being in Wifberg, whe agreed te hold them in trust for Faunt 
for the period of four years from date, and at the exoiration ef 
that period to tranafer then te Faunt subjeet te the option given 
te Snickerbocker fo purchase 1,000 eharea of Paunt's stock, The 
date of the instrument was in March, 1926. This instrument was 
mot signed because at that time Elfberg was negotiating with Faunt 
for the purchase of some of his shares and subsequently did buy 
7,000 of them aid Faunt was urging Blfborg to buy the balance. 
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Blfborg says that the declaration of trust in full was read ts Fount 
who indicated that it expressed the agreement betwen them, Fawit 
gaye that Elfborg read only a part of it, “probably a page of 16.” 
The @ccwnent is ocupsratively short, aid if S1fborg resd one page 
of it to Paunt thie would give Faunt full information as te his 
wweaber of shares held by Wlfberg, for the amount is stated in the 
sixth snd seventh liners of the document. 

Fount testified that he wan wiable te find out how 
many Shares Sifborg hed received from Bleten & Ge, wutil “Afborg had 
Tiled his amended anewer in thie cage, but in Fauni's bili ef com= 
Plaint eworn te by him simest a year prices to the date of the flling 
of this amended anewer, he alleged that £ifberg had reesived 26,000 
shares, 

&ifborg purchased 7,060 of Faunt's shares fer $35,500, 
end upen two octastlons theresfter Fuunt offered to eel) bie renaine 
ing shares for 26,000, Fauntranthorized Sifberg to give an option 
to Anieckerbocker for 1,000 ef these shaves. thease undisputed facts 
ten? te contradict Faunt's claim thet during all ef this time he was 
kept in ignorsnes as te the number of shares Fifborg heid for Bim, 

Purtherrore, if Fount thought ho had 6,000 shares left 
after selling 7,000, it in not reasonable te ballewe that he would 
offer to sell these recaining shares fer about one deliat a share 
shortly after he had received for his 7,000 shares sheut Nive dol- 
lare a share, 

In many other detalle and particulara Paunt's teatineny 
eannot restonatly be reeonc) led with the wieentroverted facts, 

It would be contrary te prebabilities and the ueual 
expericnoa in tranazetions ef this sort for the particer te have 
fivided the profits oqually, The enly services rendered by ?aunt 
was to esll Plfborg's attention te the matter and intreéues him te 
Chonnen. After two yours of wieuscesefal effort, Feunt was sere 
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Likely te be content with the lesser share of the prafite of whet 
promised to be a successful deal. UWlfberg did aii the work of 


financing ound reorganizing. The real reaponslbility was assumed 

by him and it was through his services thet the deal was successful. 
Bie division of the profite lupresses us as bring more than fair to 
Foant, 

. Be do not place much weight upen the testimony of Ken- 
meth ”, Goliine te the effeet that “Lfberg at one time told him that 
he had promised to cive Famt onewholf ef the profits, Gelling had 
some animus againet “ifborg, whe hed refused bie request te testify 
for him in a avit he had breught against hia former employers, 1 aton 
& Ce. Gollinea 414 not pretend to remember the exaet language of 
Blfberg, except the expression “one«half,* which is cansistent with 
Bifverg's teatineny thet he had told Ceoliine he bad first promised 


Pawmt jhaif of the cemmen stock which he, Elfborg, waz to receive 
wider the first propesed Sistem © Ge, agreement, Callins wae shown 


to be in arrer in ether particulars im hie testimeny, @o that his 
reosllection after several years of the exact language used by 
Elfborg in @ savual conversation is net of controliing influence, 

: Ve ganas accept complainent's vergsier ef the transace 
tien in opite of the vary earnest sad ingesdous brief on his behalf. 
Both the interral and extermal evidenes give strong susvert te dee} 
fentact's statement, | 

Yer the reacons shove indicated the deeres ef the 
Superior eourt fe reversed and the gsune io remanded with diree. 
tioas to ilemiss complainant's bill fer want of equity. 
HSVERGED AND REMANDED WITH DIetoTrcoks, 


Matchett and Johrsten, JJ,, concur. 
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AL ROU OLAGUIT COURT 
OF Gook cauKrY. 


BR, PXESTOING IVSPIGS Mesyweery 
MALIVRRSD THR GPISIGR OF THA CowiT, 


trie agpeal questians an erder sntered February 15, 
1924, meditying the aliseny provisions ef « decree of diveres 
entered Gostecker 98, 1914, 

fhe medivfying order vas surceant te « petition riled 
by Sugene Maginnis, defendant, otating among other thinge that 
Garvie A, Magionds, sompiptonst, sis formey wife, wan now ree 
marvie¢d te a Mr. Biles. The defendast wae thereupon relieved 
from the payaent of weekly slinenmy ent sles from the payment ef 
prenimas on o life ineuranes policy provided for by the deeres ef 
@ivaree. The somplalinant queatious enmly the edification with 
reference to thie policy. Ghe contends that the provielans of the 
deores of divorcee with refereice te alimony and the inevrance 
polley were pursuant te « definite asd absolute agreenent between 
the perties, and that oueh settlenente are legal and appreved by 
the courte, “uch agreements have been frequently approved by the 
courte of thiw state. Buek v. Bugk, & I31., 2423 Jtrubher vy. 
Belsey, 79 TL1, 507; Storey v. Storey, 178 t21., GAO; Biliary v. 
Mailer, 234 t13., 9. 

At the time of the ¢iveree the parties had ome ohild, 
® daughter clevwan yearn olf, who mae avarted te the eustedy of the 
mother. The éeeree provided «ith rewsgect te alimemy that the dee 
fendant should pay ecoepicinant ‘ee ieng as she shell remain une 
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married,” fer the support and aeintenenece of herwelf and whild, 
twenty-five dollars a week uad “until the further order ef this 
eourt.” It was further provided that the defaidant sheuld pay 
premiums accruing from time to time theread'ter, upon an ineurance 
poliey on his life for mot lese than $5,000, the complainant and 
theiy child Bimetta to be nomed au the beneficiaries. There was 
aleo en award of the housebold furmiture end fixtures, md solict- 
tor's fees ond conte ware alee taxed, 

Im gomplianes with thie deeree ont by agreement of 
the parties defendant olaeed this $0,900 insurance peliey fa 
egorew with hie soliciter, Charles ¥, Leesth, and the parties 
joined in on eserew agreement wherein if vas steted that the 
poliey wae to be held by such devesitery “for the benefit of my 
dwebter ond said Carrie A, Magirpnia anéd nat to be surrendered 
excest uwoom written erier of syesif and the two sartics sbeve 
naned, * 

The setifying order fem’ that this tmeuranee velicy 
wan only segarity for the payment of the slimemy te the compl aine 
ont during the period im which she ehoul4 receain eowarried, and 
hence a® complainant had renorried the orfer not only terminated 
the payment of sliceny bab eles the sbligutien of the defendant to 
waintain the life ineuranee policy. 

We bold that the reeord and evidence 414 not sustify 
the shancelicr in modifying that part of the daaree of 4ivorce 
with reforenes ty the waimtenance of the insurance policy. ‘There 
is mot a word in the vresord of the preceedings at the time of the 
original deeree to indicate that the goliey wea intended only as 
security, but it affirsatively appears otherwise, Mr. Leesch, 
4efeudant's soliciter, imterrogated the complainant as to her 
understunding of the torme ef the agreement, ad the chancelier 
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antering the decree eavecinlly cemmented upon thie previcion, inti-~ 
@ating closrly that 1t wae the undereatancing ant agreement of the 
parties, theily respective solicitora od the ¢hangelier, that Corte 
plainent and her daughter were to have tha beneTit ef thie Life in- 
surance policy wieonditioned upen whether gr not complainsst should 
subsequently romarry. 

thie alne enpnesrn from the Language oF the deaerse 
iteelf, The affect of the remarriage of tha complainant te connected 
only with the provislan fer weekly paymente ef alimony, It 4a not 
connected either ¢iructly ar ty legliestion with the prevision eome 
eerning the ineurenen selicy. 

From the very sature of the eltuation these provisions 
are wnreleted; fer how wewl4 the ineurance policy secure te somplaine 
ant the paymente of weekly alimeny? The bes«fits of the pelley sould 
net be invoked if defendant defaulted in the aliseny. The enly tine 
couplainent could avail of this wae upon the death of the defendant, 

& Further eonsideration of inflwence ie that the soliey 
wae to be tet only fer the benefit of the sempisinant but of the 
daughter, sho ehowlé not be deprived ef this beouuse of the ree 
warriage of the cowplaimant. 

the modifiestion order of February 15, 1994, should not 
have changed the provisiane of the diverse deeres of September 25, 
3914, relating to the imeurenee policy. The order is therefore re- 
versed in the respeet inticated and the aauee is remanded for 
further presecdings coneiotent with what wo have eald herein. 

REVSASED AND KEMABDRD, 
Matehett and Johmaten, J7,., soneur. 
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APPiAL VROR BUAICIPAL COURT 
OF GRICAGO, 


2K, PRRSLOING JUSTICR MestaLy 
DELIVERED THE OFPINIOK OF THE couvkT, 


In this ease the trial court evidently had diffloulty 
in reaching « senclution ae te ths character of plaintiff's aatima 
ama found the isauer for defendent, The veeord juntifies this, 
for plaintiff's elaim is indeflatte, 

In hie statement of claim plaintiff sete ferth an 
alleged contract whereby defendant agreed te «ell him, at a digse 
@ount ef thirty per cent, five moter cars ant that relying en 
this agreesent he purchased four of the sare ond offered to pure 
chase the fifth, which defemdent refueed to deliver, te the dassge 
ef the piaintiff. From this sleintiff's astion seems te be banned 
upon om alleged breach of contract, but there was mo evidence that 
he bought or offered te buy any care or suffered any damages by 
Feason of the aliesed bresch, 

Upon the trial, however, plaintiff's attorney stated 
that the auit wan for comminsions on sales of autesebiles made by 
Plaintiff for defentant. Defensant admitte? the enle ef feur cars 
te cueteners brought ty plaintiff, but saya that it paid him the 
regular salesman's semaiscion on these, five per cent, vhick 
Plaintiff aceeptet, and thie ie net demied, 

™ thie reecrd plaintiff 414 net chew bimsei’f entitled 
to any Juignont against defendant, ad the finding against him was 


the only finding which could have been entered, The Judument thereon 
is affirmed, 


. AFYI RED, 
Batchett and Jobnavton, JJ., concur. 
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APP RAL FRG RUKICIPAL COURT 
Ve. OF GHicagd. 


RUGS DAVIS 20¥ Op an Tlline 
Corporation, 
ae 


BR, PRESIDING JOOTION MemsELy 
DELIVERED THR OFINTOR OF THE conHT, 


Hefendant vos a tenant wider a written isase frou 
plaintiffe. the rent for certain wonthse wan uwepald ond under the 
povrer te confess Jusmmont in the Lease plainti?iss had Jaudguent 
entered against defentant for 957%. Subsequently on motion, aupe 
ported by ulfidavit, defenJant wae porudttiei te sske defense and 
the case wae tried by the eourt, wale wound the iseuce against 
the plaintiffs and eatered juiguent accerdingiy, vacating and sete 
ting aside the previews Judgment, 

The Leaeo, dated Febryvary 24, (G82, deaised the premi- 
tes from Maren 1, 19°22, to April %, 1973; the rental te be paid 
in monthly inetalicents, It consained « provision that the leasee 
“will net *°* gublet the save, mer any gart theres!, nor ssoign 
this lesse, without in each cage the written consent ef the party 
ef the firat part had”***,. The defense wae that the Lessars 
threugh their agente, who bad full psewer te do ga, waived this 
provision and gave defendant verbal perxizeion te eublet the 
prenises, which wae eubsequently revoked, after defendant bad 
seted therren. 

A\thoug’ on exhaustive brief has veen filed em behalf 
of the defendant, wa bold that this judgusnt of wil capiag eannet 
stand for the reason that it was net euffielently preven thet the 
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alieged agents of the plaintiffs had authority te waive this pro- 
vision calling for the written convent of the lesvores before the 
Lesser could sublet. 

Mr, Wyeth, the oreaident and oemer af all ef the steck 
of the defendant correration, testified in substance that he reesived 
verbal perminsion to sublet from a Br, 0. G. Sampeon, smd that roe 
lying woon thie his company vacated the premices, but thet plaine 
tiffe refused to accept certain subtenanta whieh were presented, 

kr, Sampwon waa in the eaploy of Bese & Ce. from 
Vabruary, 1923, as manager of the “rental department.” Be says 
they are "rental agents® fer the presieaw in cuastion an4 are ane 
geoge4 in a getivral real estate business, The lease exeguted Fete 
ruary 46, 1922, ie signet on Gebalf ef the Lessors by "Thon, 4, 
Srickson, ageit.” At thio time Karringten & Ce, were the real 
estate agente he handled for leseore the buliding in which the 
Leased preeises are eliuated., Gubsequentiy (4et« not eherwn) 
defendant reeetves @ better to the affeet that Harringten & Ge, 
were no lenger the leasore' agents and requesting dafeniant te 
way rent te Rese & fo, This ie virtually a1) the evidence touche 
faq the antvority af Oaepecn of Reoas & Se, 

At io etrenmemely argued that 4f plaintiffs wished 
te dinpreve the autherity of Keen 4 Ge,, they should have done se 
by produving the testimony of Whiliip ¥, ¥. Pook, one ef the 
piaingiifve, wee bad an eifiee in or adjoining the office of Rees 
& Ge. It was eet inewrbent upom plaintiffs te ¢o this. ‘The 
autherity of on agent muat be proven, like any ether alleged faoet, 
by the party ascerting 4t, ‘The defeniant alleged that Neos & Ge. 
had fwli perer and sutherity te walwe the provision ef the lease 
requiring written opneent to eublettiing, It hed the burden of 
preving this, The feet of agoney or the mature of the extent 
of auiherity may be «established by parele amt ei rewustamtial 
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evidence but ordinerily not by the acis alone of the alieged 
agent, There must te some sot of the principal clothing the 
agent with apparent authority. The only act of the principals 
ahewn here in thie regerd Limits the auiherity of Aeos & Ge. 4% 
Ffeesiving rent... 1% sunet be implied from the faet tnat Aone & 
Go. were agents te aelieat rents, that they have authority te 
Waive the written provisions of the lease. Hebineon +. Sengghom, 
92 Thi. dpp. 680; Morrie st sl. v. gaylar, 199 123, App. 583; 
Griffin v. Kpkbery, 196 111. app. GOL; Kedvoldt ¥. Beat Brewing 
Sg., 145 213, Apy. 246; Sosnien v. Hegrah, 151 121. App. 882; 
Bay v. Boxer, 118 G11, App, iho. 
Sven ageuning that Kr, Sanpoon Aad auteority te 

erent peretonion to defendant te sublet, the reeerd shows that 
my persicelen he cave for subletting was eoniiliiened oa defendant 
preducing a reeapeneltls subtemant satisragtery te tne Lleseers smd 
that me such @ubtennat was produced, Gae subtenant preduced 
wiched to open & resiaurant in the premises, boi there wae already 
& Feetaurent in the building uncer a lease cantaising & provieten 
that the Lleasore sould soi rant te suyone cise for « reetayrant in 
the buliding., another subtecant offered was a Chinese 4ocrtor, 
whese rafercices not preving sutialactery, was noi aceepted. The 
eenditions upon which kr. Gaupson consented to & subletting were 
never coepiied with, 

the theery eof the defense seems to be that the dee 
fendant, having beam misled te fia hurt by the atcitude and 
statement of ar. Gompeon, lo omtitied to offset the danage suf- 
fered thereby against ite ebligatien to pay the rent reserved in 
the lease. We de not unterstacd uwpen what theery amy claim fer 
fasages saueed by the seotien cf Br, Gampaom can be related te the 


 gbligation @0 the lessers for rent weter the terns of the lease. 
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Yor the reasens sbeve stated, the Judnent of mij, 
fapiat of the trial court 1 reveree? and Judgment againat defend- 
omt is entered im this court for 8575, the smowit of the original 


Judgment. 
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Matehett and Jobneton, 77., vonour, 
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IGAA0 BR, CRULLOW > Gi Jee, ee, CR. 
i, YouNs, ik Ges 
PoAlL FROM MimlclraL coum? 


GF CHIGAZO, 


Why 


BR, PREGIDING JUSTICE KesURELY 
DELAVSRAD THR OPIKIGN GF THE GURY, 


Plaintiffvfe, bringing suit for ms belence ef $1.56 
alleged te be dus thes for real estate breker's comuicsians on 
the sale of defendant's property, upon trial by the court suf- 
fered on adverse Jutgoait, from whieh they appeal, The Age 
fense Was that plaintiffs were sot the orocuring enuse of the 
Saie oni 414 net protuce any purehsser, 

The sourt eould properly find thet in July, 1022, 
Aefendant Armmetrong livet in ond ormned an apartment building at 
4936 North Bangfield avenues, Chieage; o Mra, Baezmmeriok lived 
nearby in a building im which ane of the olaintiffe, Willian 
Young, slae had sh wmartment; he was agocciated vith epeplaintiff, 
Chellew, in the resl estate oveinesa; Bre, Kaemmericak wae teld 
by Armetrong that he would like ts sell his building, and she 
the same day, Tuly 28th, telephened this te her friend, Mre. 
Geopinskl, In response te Rre. Kaeemorigk’s teleshone meseage 
Bre. Snopineki end ber som came ever to see her about the matter 
on4 te exezine Arsatrong's building. Young saw them from the 
wintow of hic eparteant od overheard Mra. Sxepinski's son tel 
their purpose te kre, Kaemmorick. Young fumediately came out 
from hie apartoent and infemsed them thet he had the property 
for sele and aeked then te wait there! fer a mement. He then ream 


te Armetrong's house, « couple ef doors away, and informed him 
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that he head found a wurehnser for hie preverty end that he would 
tring her in te see bim, Young then returned and in a few minutes 
wrought the twe ladies and the son inte Arnstrong’s office. Arte 
etrong showed Are. Gxeopineki through the premious ond she informed 
him that she was willing te buy 1% at the price numed. Fifty dole 
lere earnest coney was counted out by her gon ond laid upon a 

tahle ond Young tock it and put it in hie poeket. A day or se 

later defendunt, believing thet Young head preduced Bre. Ssoninakd 

as the purchaser of his property, signed om agreement to pay 
“Chellow © Young* #200 for their services ag brekere in commection 
with the wale. Shortly thereafter tre, Seoninakd infermed Armatrong 
thet che 414 not tno Youne ant had never geen him exeept at the 
tims she had called on Mre, Eaemmeriok, an¢d that neither Young nor 
Cheliew had ever commmicated with her in any way regarding Arme 
strong's preverty; that 44 was fre, Kneemeriek whe had teld her 
about it and had arranged for her te examine the property. Neither 
ef the plaintiffs had ever heart of re. Ssxopinavd er had aver seen 
her oy communicated with her befera tha day Young accidently saw her 
838 she was about to enter the bullding to moet Bre, Lsemnerick. 

It needa cnly the reeital ef the above facts to lead to 
the ermoleusion thet plaintiffs were not the procuring eause of the 
gale, Thie would have been conauemated without any esnnestion what- 
ever of plaintiffs or either of thes with the matter. It van ea mere 
secifent that Young heppened to see Lira, Szopinsk’ and overhear that 
she night outehase the bullding, Bia alortuess in mialomiing dafend- 
amt and in wedeing the earnest money does not commend ttealf te eur 
apyreval, Ty the Jutygaont, plaintiffa have been allewsd te retain 


fifty follare te which in fuetios they are net antitied, but this 
hae been watved in this court by the defendant, 


The Judgment ef the trial court is affirmed. 
APPIREED, 


Batchett and Jobneton, JJ,, concur, 
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PROM BUBICIPAL COUT 
O¥ COOK COUNTY. 
SROURITE TAUVGT & 


a Corporation, 
Appel 


MA. PRESIDING FOCPTICR BesuRsLy 
GRLIVRRED THA OPINIGN OF THE GOUT, 


Maimtisf's ctatiement of claim alleges that defendant 
is in the bDusinese of renting safety depeelt boxes fer hire in 
Chieago; that plaintiff rented one of the texoa and davesited 
therein 0965 and wome papere; that defendant opened the bex and 
tock out the contents and subsesequentiy gave the papers to plaine 
tiff but not the money, defendant claiming thal there warn no money 
in the box whan It was opened. Defeniant sdmitted the ranting ef 
the box but nocerte that Ter a time plointify was confined in the 
state prigsen at Joliet, iliineis, ae a eunvict, during whieh tine 
no rents were paid for the box, and that the defendant, according 
to the stipulation ef the contract of leaning, 4id open the box 
and reseve the contents after making a careful Aiet of the sae; 
thet when plaintif? wae dizcharget trem prison he applied te dee 
fendant for the contents of tha box, whieh were delivered te and 
accepted by him as full and final settlement, releasing defentent 
frow all Liability; that there wae me mum of $965 or any other 
waa in the bex at the time 1t was opened; that defendant delivered 
to plaintiff all the contents of the bom, Upon trial the jury 
gave plaintiff a verdict for $966. Fron the Judwaont thereon de- 
Tendant appeals, 

The question invelved is purely one of fact. Flaine 
tiiT's wtory is that hie right name is Kelmer Lasso; that he was 
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bern in Rowiania and naturalized bere; that about December, 1915, 
he rentet a bom from defondant ander bin true name, Kolmer Lasse; 
that he put various ums of money in the box « at one time $400, 
at another time $800, Apparently he wae under an indletment 
charging = felony, the nature of whieh does mot appear; he says 
it was reither robbery, burglary, ner for killing ony one, His 
lawyer in the criminel cuse woo endemvoring to lecate any money 
whieh plaintiff wight have, so in July, 1016, plaintiff rented 
another bex from defendant wader the name of Molnar Janes, and 
traneferred the money frou the firet bex ints the second box. 
Ke says he @14 this "ee that nebody em take ay money;* that o 
lawyer wes looking in every bank in Chienge wanting bis money, 
Im December, 1916, he went to the penitentiary at Jeliet end ree 
turne’ free there tn July, 1091. He wee paroled te « kr. Tucker, 
with whem he wert to defendant's wault to get hia money and papers. 
Gn requost of 4efentant he paid $90 for the acorusd back rent. 
Piaintiff eaye that the Leet time he went to the bex before going 
te the penitentiary was im Horvesber, 1916; that at that time he 
had $960 in the box and put $6 more in it, ond that he never had 
been at the bex after that time, Other witnesses guve testinony 
tending te gorreburate plaintiff's stery, A teller of the Kasper 
State bank verified the collvetion ef some $400 for pinintify, 
which war paid te him, Amether witness testified that he was with 
piaintiff in Kovenber, 1916, the last time pisintiff vieited his 
box before going te Joliet; thie wltmess says he eaw a buneh of 
money in the box with a paper indicating that it wee $960, and 
that plaintiff put in 65 more, 

To meet thie ir, Ailaby, manager of the 4efendant 
company, teatified that the laet time plaintiff visited the box 
was December 3, 1914; that thereafter the bex was locked wa until 
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Ugvenber 42, 1920, when he broke 1t open under tho orders of Mr. 
Diskinaon, defendant's viceeprenident, in the presenen of Lr, 
Diekinwon and the cashier, Mr, Hosm; that the breaking of the box 
Was gurtusnt to anh endormenent om the contract af leasing; that st 
this time they found no money iu the box; that subsequently, in 
Jaly, 1921, plnintiff with ir, Tucker visited the vault ond after 
Gollecting $26 past 4ue rent they gave kim what thoy had taken 
from the box. Ar, Digkingon testified te the same effect; that 
wher the box was opened under hie ardere the contents were soread 
eut om the desk an‘ that there were me bonds er securliies or 
money; that a list of the contente was meade up an¢ they yore 
sealed up in a bundle. Kelther tke contract of leasing which ‘e- 
fentant says gave it the right te break open the bex, nor the ale 
lege? list of the things taxen frem the bes is im eviterece, 

The weakness of plaintiff's ease wae doubtless urged 
wpon the jury and considered by it. The right of defendant te 
break open pisintiff'’s vex is not satiafactorily ereven, It is 
4iffieult to determine from the printed recerd where the truth 
lies, What we might have believed had ve sat ss jurors ia ret 
Gentroliing., As a court of review we have ne power te decide the 
facts contrary te the canclweion of the fury. Mirioh v. Forgobner 
Contracting Go,, 712 Thi., 343. ‘%¢ enn reverse only when we em 
say that the verdiet is manifestly aguinst the greater weight of 
the evidence, hutever doubts we may have, re omonet arrive at 
this conclvwion sad tharefere gannet 4isturbd the verdict of the 
jury, 

St seenu to be suggested that plaintiff ecennot maine 
tain this scticm under the meme he weed when the second box was 
FYented te him. The suit was breu ht in the same toe which the 
hex in question war leased and mo valid reason is presented why 
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this ie net persiaeibie, 
It 18 #tated thet the jury van aot properly ia- 
etructed, but in what renpooct we are wet told. 
Yer the reason above indiaated the fudament is 
affirmed, 
AVFIGURD, 


Matebett ant Jobneton, J7,, soncur, 
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Ut, PARGLIOING IOSTIGR MeNUKELY 
DELIVERED THE OPINION OF THE Gorm, 


 Pimintdffe sppoal from an sdverse Judgment entered 
upen a yvordict im a muit for $2175, rent for april, 1923, vreught 
sgeinnt defendant ae gaarester ef cont of Leaeed premises, 

The evidence tended tu show that one enon and defento 
ant, Thanos, were at one time partnere in business, leasing the 
Premiaes in question, that dofentemt gold hie interest te Xenes and 
negotiated with plaintiff fer a new lease ver the store te Kenes 
alone, Plaintiff agreed to thie upon centition that defendant would 
guarantee the leame to Annes, All the parties agreeing te this, the 
014 loase to Kenor aud Trance wasn ganeelled a4 « mew lease msde 
dated Janusry 23, 1923, commencing February 1, 192%, and expiring 
April W, i026. Gm the back of the lease is the guarantee si qed 
by defendant dated Vebruary 1, 199%. enos moved out leaving the 
April 1925 rent unpaid. Plaintisr Yeerented the property for a 
period beginning May 1, Defendant was requested to pay the April 
rent on hin guarantee but 4eelined and thie swit Teliewed, 

Deferndart gontenda that as the date of the guarantee 
ie subsequent to that of the Lleawe there muat be evidenee of « new 
eonsiteration to ereate liebility of the eusrenter, There waa evie 
dene that the lease ond the quorantee were executed at the sana 
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tims, Under such ciremetances the guarentes is regarded as being 
made at the same time an the lease so os to cunetitute a part of 
the sane tremeaction and supported by the same consideration, and 
not to require ao new consideration where 1t ie exequted pursuant 
te an wilerotending bed before ond Le a indueenet te the ezecue 
tion of the principal contract, 2% Corpus Juris, 916; Grots v. 
Bunga), 209 111, Aps. 193, The trial court was requested to so 
instrvat the jury, but vefused to 4o #9. This wan reversible 
errer, 

Svidence wan adeiltted, over objection, us to the 
amount of rent enlied for by the sew Lease beginning Bay 1, 1925. 
The aduission of thie was ineroper, The teres of a new lease 
made efter the termination of the Lease guaranteed by defendant 
Weuld mot relieve Bim of bis Liability wader the guarantee, 

¥or the errors above noted the Judguent is reversed 
end the caups in remended. 

REVERSED AND AEBASDAD, 


Matehett wid Johneten, 77,, eonwur, 








HR, PRESIDING TySTICE Mestm=uy 
DELIVERED THE OPINION OF THE couny, 


Pisintiff, vrinring sult in an aotion of frereible 
entry and detainer, had o verdict eA Judgment Tor possession. 
Defendant wae in pesetasion of the premises in question wader a 
written lease which expired fume %), 1994. Ne refuescd te vacate 
after tha lease expired aid was etill in possession July 24, 1924, 
the dute of the trial. 

The defense wos an alleged agreement te extend the 
Lease for a year after the date of ite terxination, The lease 
@allied fer rents) ef 664 5 sonth. %efendant saye that im July, 
1923, he made an agreement with slaintiff whereby, in coneiderstion 
ef an inereaved rent of $5 a month fer the balanee of the term 
under the written lease, it was extended fer ene year after June 
3G, 1924, the date it expired; that as evidenes ef this he gave 
plaintif? « cheek dated July 2, 1973, for $9 instead of $84, ae 
specified in the leane; that enfereed em thie cheek were the words 
“Increase $8.00, Sxtend lease for year from June, 1924;* that 
Plaintiff secepted thie ax expressing the agreesent for the exten- 
sion. The testiwony of three other wsitneases tends to corroborate 
defendant's vereion, 

On the ether band, plaintiff's version is that dee 
fentent alee reated from him certain other presises, a sterage 
flat for furniture, wider « verbal lease. About April, 1923, 
@efendant eeused to occupy the storage flat and plaintiff clainead 
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he had been damaged by defoniant's eceupancy to the extent of 
$200, and threatens te sue defendant therefor; that a compromise 
of thie claim was wade by defentant agreeing to pay $66 as eome 
Penenthon tor the dowages, te be pald in monthly invtalleerts of 
five doliare during the rensining period of the written Lease of 
the prenises in question; that puresusnt to this, beginning with 
July, 1923, and for twelve months thereafter, defendant paid 
Plaintiff $60 o month instead of $94, as named in the Legee. 
There was other testimeny tending te correberate this. 

Pisintiff denies thet thie porment of five dollers 
@ month was in consideration of an extension of the leane and 
denies making any agreement wit the deffendont fer on oxtencton, 
Plaintiff alee teptified that ~hen he reeeived the eheek of July 
2, 192%, the endoreement with referees to the extension of 
the lease was net on the cheek, aid argues that thie wae nlaced 
thereon after it had pasved threug? hia hands, The beokkecoer of 
Plsintiff whe endioreed plaintiff's mame on the ahesk tentified 
that the enéoreanent wlih reference to the extension was net on 
the chook when he reaeived it and eidersed it. 

The sentroversy ever the alleged agreement for an 
extension lz ciese, Ye night properly eontent curselves by re- 
lying weon the Sup orior opportunitica of the fury te cbserve 
the witnecsen while teatifying sed to pase ugon their eredibility. 
However, there is omether fact whieh probably was very infivential 
in eausing the fury te secept plaintiff's wereien, The cheek of 
July 7, 1933, fa in the resort before ue and inepeetion of it 
heade readily ts the concluaien that this endorsement with ref- 
erence to an extenalon wae net on the eheek at the time it was 
received by plaintiff and endorsed by hin fer deyoait. Plaine 
tiff's entoraement is very clese to the ont of the cheek ond the 
words with reference te an extension are growled in between plaine 
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tiff's meee oni the ond of the eheck in an unusual and wanatural 
way. Theae werds also appear te bo in a different handwriting 
from that of dafendant appearing on the face of the check, 

We are not conuidering whether the mewerandum on the 
eheok is suffletect im law te take the agreeuent out of the Ttatute 
of Frauis. Uf nearly a year before hin written lease expired deo 
fen4ant mode an agreement for an extension for «nether year, it 
would be reaconable te expeot some foraal writing to that effeet. 

Urrore, if any, as te seompenteney of evidence are not 
of controlling importance, 

The cheek for rant for July, 1994, malled by ¢efendant 
te plaintiff, but which was net cauhed by plalnti'S and was tendered 
back to the defonéant, 444 mot constitute acceptances ef rent fer 
that meath. 

Goneidering the warlant stories of the witnesses end 
the appearance of the shesk in evidence, ¥@ onmnot say that the 
werdiet of the jury 42 ugainet the grecter weight of the evidence, 
The judgaent iz therefore affirmed, 

AFFIRMED, 


Batehett and Johneten, 77,, concur. 
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BA, PREBTNTEG FOCTICH MEA TIMLY 
DELIVERED THR OPINIOR OF THE COURT, 


Piaintiffe broughs eult alleging that they vere 
leenecs fram defendant of the iret Tleer and basement of a bulld- 
ing in Ghicage; that defendants oaghigently permitted the drains and 
down spouts upon the building and the cennection with the sewers te 
beocms se clogped end owt of repsir that rain end ether melature 
41d net properly drain off inte the severs but seeped and Slowed 
inte the basement; that by reaeon of asi4 negligence ef defendant 
amd in violation of his covenant to quiet enjeyuent implied from 
said contract of lensing, the basement becasne flieoded with rain 


Water ond other moisture, imsaging large quantitieaes of materials 
belonzing to plaintiff stored in the basement; thet in order to 


eeeape danage te other materiale and merghanciee stered ir the 
Dasement plaintiffs were obiice! to expend meneve for laber tn 
order to reseve gueh merehundise, but that by reaeen of sald 
mattera plaintiffs vere dasaged te the extent of §3415.35. Dee 
Tendant'’s affidavit of merits wae « denial that he permitted the 
@raing ant dewn spouts and connection to become clegend and out 
ef repair; denied that he refused to rapaiy the sane; denied any 
violation of the covenant of quiet enjoyment or that plaintiff 
wulfered any damages through the fault of the defendant. Upen 
trial by the court plaintiffs had Judgment for $1601.09, fron 
Whieb defendant sopoais. 
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The bill of exeentions has hereterore been stricken 
from the reeord, se the only errors for our consideration are 
thease alleged te sxpear on the atetutory or lew reeerd, 

Defendant says the Munileipal court bed ne furiedie- 
tiem for the reaven that plaintiffa seak damages to parsonal 
property wid alee the cost of labor in moving certain other 
property. Section 2 «f the Kupieipal Court set, chapter 37, 
gives the Municipal court jurisdiction of 211 actions en eon- 
tracts, oxpresn or implied, where the migumnt clsimed exeerdis 
ene thousand doliara, and ali actions for the reeovery of damages 
for injuries te perscnal property when the amount ef danages exe 
@eede one thousand dollars; ench esses to be of the first clese. 
Bven if there should be a valid question aa to the recevery fer 
expenues of receving the merenandise, fn the abeenee of a bill ef 
exeentions and frem the fact that while the tetel smeunt claimed 
want $3413.25, mod the futgrent rendered wan for $1601.99, we must 
erenume that the evurt imeluded in ite Judonent only these damages 
of whier it had furiediction in thie action. Furthermore, a ples 
te the jurisdiction is waived by the 4efendant filing his snewer 
and gontesting the case on ite nerits, This queation canuet then 
be raleed for the first time ima court of review. Selz v. Staf- 
ford, 205 111, App. 598; Bester Iron So. v. Brittnin, 266 £12. 
TL. App. 24. | 

Xt ia sald that the atatenent of claim does ast set 
forth a caves of setion for the reasen that it dees net shor any 
express cevenent on the part of the landiord te regair, or that 
the defendant ovned the building, or that the doen snquts and 
@rains were leecate? in any pertion ef the bul) ding over thich the 
defentant hat any sentre], In the absence of a Mil ef exeertions 


We must astume that all the neeessary *lesentsa to supsert the 
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fudgmemt were properly proven. After verdict, on motion in arrest 
of Judgment or om appeal, everything which by fair aid reasonable 
intendsent may be inferred from the general uversenta ef the dec- 
lLeration will be presumed. GRowrke v. Soromh, 741 11. O76. Be 
ebjection was made te the statqecnt of @laim in the trial court and 
under such clreucetances a court of review wilh construe the state+ 
ment Jiborsliy and every reasonable preewpticn will be indulged in 
favor of w onuse of action, Senslinger v. Hew Dljineis sthhatio 
Simh, 999 121, App. 496; Dlinein Stegi co, v. Utenevick, 199 111. 
129; Binenigh v. Chdoage & Altom By By Vas, M7 Phi, Avpe 5865 
Narris v. Ghicace B. ¥. o,, 34 TLL. 800, The statement of claim 
alleges the existence of the relation of Landierd snd tenant bee 
tveen defandant ena plaintiffe with relation te certeim pertions 
omiy of the building. Yhiw implies that the entire premises were 
mot leased by the sliaintiffs but that the lasclerd reserved contrel 
over and wae responelibie for repairs and condition of the rook, 
draine oid down epeute, wed we cust presume that these Teote wore 
proven by the avidenecs, 

Sult was first commenced by naming the plaintirr 
“Deugieas Products te., « Corporation.” pon the trial, by per- 
mission, the sleadinge and processes vere smended by substituting 
for this sorperation certain individysie, (mosimg them) "Coe 
partnors doing business ae Douglas Predvsts Ce,” Gueh an amendment 
ie permiscible woter the statute an¢ was preperly allowed. Seetion 
%, chop. 119; Chermen v. Gumien Fire Ine, Ansogistion, 14 Til. 264. 

Ae BO errors heve been presented requiring a revereal, 
the Judgment io affirned, | AFFIRMED, 


Hatehett and Jchneten, 77., csnour, 
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PURGE WACYING) TORKA, « 
Serperation, 

appellee, 
PCAL WOM GUPCRION COUNT 


78. 
OF COOK COUNTY. 


% 
wt, PRESIOLKG JUSTICR KeOURELY 
PALEVARAD THE GFINYON GF THE come, 


Pieintirf wrought euit for the balanee ef the contract 
price for furnishing md iustailing a refrigernter im defendant's 
Dutehor ehep. Sefendant filed «» plea ef sateoff, claiming that 
beeanges of the STaulty comtition of the refrigerater, ceuced by 
failure of plaintafy te cemply with ‘te eontract, some meat in 
1% hed wpodled, ta the damage of the @efendant, which he acked 
sheulé be eet of f againet the ueecid balance of the surehnee 
price, “hon trial before a Jury the court, apparently being 
ef the epinion that there wee ne evidence ten'ing te shew 
failure of plaintiff te eomply with the contract, exeluded all 
teatinony with refarence to damages from the zpolied meat, and 
eereapterily instructed the jury to bring te « verdict fer the 
Pletetivr for $1,600, aad judgment was entered accordingly, frem 
whith defendant appeals, 

Sy the terme of the contract piaintirf wetertesk te 
furnish a refrigerater maintaining a tesperature ef thirty«three 
te thirty-ai ght degress, and after the plant wee steorted te furcish 
an engineer te operate it fer two days, Flaimtiff's evidenee 
tended te show thet the inetallatien was completed Nareh 4, 1922, 
ang that fer ten days thereafter ylsintifr's engineer, Blmer K, 
Blook, sontinusd on the preaiaes operating the refrigerater, 
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Refendant's claim ico that whhle the tnatallation wae apparently 
tompleted oA this date, amd a wan Left in charge by plaintiff for 
two dmuya, that there wae ivacdlate trouble with the refrigerator 
dn that it falied to mainials the tesperature opeeified in the 
eontract; thet upon cempixiute being made Lt Ceveloped that the 
aan Left by plaintiff to operate it, in apparent eomplianes +1 th 
the provision fer an engineer to opurate 1% for twa days ofter 
installation, wae in faet not ah engineer tut an inexperienced 
and imecmpetent helper, and that by reaeen ef this the plant was 
improperly inetslied amd apereted so aa te couse 4Jamage te the 
meet in the refrigerator; that although eubeaquertiy it was 
properly equiped ant ran in o eatiefaetery way, dofiodent claias 
he i# entitied to his dasages caused by the noneaomplisice of 
Pialntiff with the ecentract in thia raepeut, 

4% fe toe weld aatablished ta require eitations that 
asking for o peremptory Lavtruetion Ils equivalent te on adolosion 
of every fact and cemehusion tn faver ef the opeonite party which 
the evidence teada te prove or whic the Jury may reasqnably have 
jaferred therefrom In faver of the opposite party. 

Sefendant's evidence tended te show that ir. Bleck, 
plaintiff's engineer, who had installed the refrigerator, Left it 
en Hareh 24th in charge af a young man whe 414 the pising and 
placing of the ealeium; thet plaintiff wae promptly netified by 
fefentant that the refrigerater wae net doing ite work properly 
amd plaintiff premiocd te fix Lt, that from the time 4¢ was placed 
to 4pril L2th, plaintiff was notified almost 4elily te put it in 
orders; that Br. Block, plnimtiff's «engineer, 414 not spersta the 
machine for two days after ite installation, but was sent avay en 
another job; thet subsequentiy, «hun he came te fix it, he satd ie 
webstanes that if plaintiff hed sliowed him te fieiah the fee there 
would have been no trouble and that the young man loft in charge ef 
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it knew nothing alent the work but Just threw the ealelwa iu, which 
gouged the trouble; that from Marek “4 to ubout April 15, “the 
aoghine was wreng from morning to ewening;” that thia was eonuteautly 
the eoendition sines it was installed; that the temrerature in the 
refrigerater went wo te tiftyefour dogreen; that plaintiff's one~ 
gineer said that the whale cause of the trouble was beoauae the 
geleium had mot been put in right, Vogt, the superintandent of 
plaintiff, inepreted Lt in April sud dissevered the spolled neat. 
There wae more tontimeny te lika effeet. 

it was neat fer the eowrt, im the first tasiance, te 
weigh the evidence; this wae exa.usively for tae jury, whieh should 
Page upon the varient atories of the witueseus. 

Sheth the bocktecper way nol save muewn suyenieag abeut 
machines dear net make incompetent ber evideses tending to show 
that che gaude frequent ecomploiate t6 tas plaintifx, the was net 
teatifying as an expert on macieinery bat upon the point of notice 
te plains, 

We are af the opinion that defendant showld have been 
peraitted to preve, if he geuid, bie allegation that the machine 
wae Senlty through the failure of the pleintify te eowply with ites 
wontraet ant ta shew, if he could, that by reason of this failure 
he wae damsged a8 eleimed in bie setearf. 

The gontraet provides that in the event the purchaser 
fulle te sake the required payoents on the purehase price, pay« 
meats already made on the eontract shall be retained by the seller 
ac liquidated damages, the property rights in the pisnt reswsining 
an the sehiey wntii ali of the gurshawe price has been paid. It 
is ecurteniod that this gives plaimsifr, in the event ef a breach 
by defendant, a right only te take buek the property, retaining — 
whatever hue been pold in ash an Liquideted deneges. Wades is a 
miaspprehension of the laws, The seller wider such cireumetences 
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has an option either ta io thie er bring auit fer the valance of 
the purehase messy. Shepard vy. Midis, 17% T11., 275, 

Sor the reagou thet the trial seurt should have ale 
lowed duicniant te present bie claim te the Jury, the judgment Le 
reversed wid the onuwe if vrenanded, 

RSVERSSP AND RAMALDAD, 


Katebett and Jenneton, 73,, sconeur. 
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BX, PRRGIDIBG INGTICR BescaaLy 
DELIVORED THK CPINLON GF TAS GoUAT, 


An ante trnek belonging te plaintiff eollided with 
a trvek belorcing te 4efentarnt, Pisintiff broucht walt fer 
demuger, claiming that the aogident was caused through the nege 
Sigence of feferdtent's ¢river, aid upon trial by the court had 
Sotameant for 44%9, 83. 

The ancident bappened in tune, 1982, te the merning. 
Defendant's track wan gaing soyth om Yentworth avenue, in Chie 
Gago, and when shent wldway between 66th ond 47th strecta the 
aviver tlewst down sd atewnsd, intending te turm westerly inte 
@ drivevsy inte defondant's bettitnc voras; vlainiity's truek 
eoming hehind tt from the serth struck defendant's truck vith 
Femulting daxagce to wieliatiff'’s truek, Gefendant's truck wae 
large, one witness testifying that it hod @ e@apaeity of five 
tome, Fiaintiff'’s crusk as sonelderably ewealier, 

The tentimeny of elaintiffte driver sn4 his helper 
tended to show that the driver of defendant's truck, wher it 
came eypeeite the driveway, eitheut civing any sigesl turned his 
track slightly to the «ast m4 then Siaceomally serose Pentworth 
BYanue towards the weet amt stopped; that beeaurs of the ratlure 
ef defendant's driver te signal hie intention te atep, it was 
impossible for the driver of plainuiff's truck, which was feller 
ing shout twenty-five feat behind, to step or turn ce as te avedd 
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o collision, Befoniant's driver teetified that Ma was driviag 
wouth in the southbound street car tracke at abeut ton ailen am 
howe; ‘that#hen obeut fifty feet nerih of the driveway he slowea 
down ond looted back and vaw plaintiff's truck eemiag southward 
at a wpeed of about twunty-Sive miles an hewr;, that he, defond« 
eamt's driver, beld out bie hand ae & sigsed of bie intention te 
turn, wat wered slewly watil ebeut fifteen feet serth af the 
driveway, shen he ante @ turn of about tre Feet to the left and 
then turued te the want a4 steooe’ Sor plaintiff's truek to 
paer to the right batween the front ond of deferstant's truck and 
the weet ous of Vontwarth avenues, a Gictance of sheut seven or 
ei get Teet. 

the trathrulmese of the eppusimg atories, vith 
Frefevenee te wheather fefentant’s 4river signsiled by reafetug 
his hand, wan paguldarly fer the triel Judge te fetermine, If 
the case hinged solely upom thie clrewastance we eculd not say 
bhatt thy trial opurt Luereperly secestad the plaintiff's rer. 
ou, However, even if the reenrd should iuetify the coneclusten 
that defendant's driver was negligent im failing te signal, it 
shews glearly that the driver of piaintiff's tragk was alee 
gulity ef negilgence contributing te the aeeidest. 

ALvert Gedinea, « disinterssicd witmess, tewtl ‘ied 
that at this tise he wae driving @ track seuthward on Tentwerth 
avenge approaching 68th plsee; that at sbaut 65th olace plaintiff's 
truck paaned him going at a epeed of terenty~fiwe to thirty miles 
an bour; that plaintiff's truek conitnued tewarde defendant's 
truck “at « terrific apeet, brenty-five te thirty miles on hewr;* 
that xs it approached defantant's truck {t "ede a break te ao 
east;" that an autorebile en4 a street ear were coming nerth, gree 
venting plsintiff fren parsing deYendact's track om the eaat or 


Lefisend slde, ac it turned te the Weet, striking dufendaat's 
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truex; t*at there was amide res far plaintirets true: to seas on 
the woat or sighthand cide of Gafendeet'a trvck. Modine says 
that sftarv plaintiss's temex passed iw 1% made we change ia ite 
Fete of wpeeed ubiil it wiweok defendant's track; that he ons Lose 
them balf a bieck aumy whee this happened, 

The veraton «ff tue accident given ty this siiness is 
the «eet believatie aud ia in heroomy with the odulttsd facts, 

The whole radiator ef pixintLif's truck was axanked?, the engine 
wiseated «nd puched back, the running veard, front Tesder and 
front eheel ewached, Theea injuries ten? te ereve thet piaiae 
tifif's track was dyivea at wigh speed. This speed was geiue focie 
@videnacs that the porwem operating wisiutiif's truck wae rucning at 
* Yate of epead graxter than ie reagonsvie snd proper, Hoter Vou 
bisles Ttetates, chegter P5a, eetion 22, 

Purtheroere, instead of passing defoncant's traek on 
the righthand side, where there was aaple rocu, phaintiff’s driver 
attemeted to puse woom toe Le th qué elae, iste the track af ne rthe 
bound atreet care, in Wielation ef the city ordinances regulating 
trattic. teatien 4036. 

The sxceasive rate of apecd at whigh plaintiff's sar 
Was Gyiven ond the attespi te pase defendant's treek en the wrang 
side were contributing eouees te the aecident, wider bara a 
Feeovery by plisintits, Where the siegligaies of both rartties hes 
@nuned a aceidont reauatiag in damages, neiiher wan recever frem 
the esther, 

She Jucgmont te reversed and Judgment ef nth cesiat 
4a oetered in chin court, 

RUVERSRD AND TUDUMENY OF NU, CaPyat, 


Matchett and Jotmaten, T., comeur. 
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BR, PREAIDING TUCTICR BeSumeLy 
DELIVEHED THE OPINIOR OF SHE CQUAT, 


Wlaintifi Brought mult te cedivay 5250 whieh he eleies 
te bo due om ao wolley leound by the defantent on the Life cf slaine 
tiff 's wife, Elivanesh dee, for his beaelit, Uriel wan before a 
jury, but the esurt turteucted te fic a vardiet few the plaintiff 
ageinet defeniast for $435, and frum the judgment. thereon gefend- 
ant appeais, WPiaintif?’ dota wet appoee in thie eourt te Anfend the 
Jutgomt, and it is met clear ae te the theory whlch neoret the 
trigl aourt te take the ence from the fury. 

‘The poliay provides that ne obligation was ceoomed by 
the desendant waises at the date of dalivery the innured’ war in 
eourd health. Ypen written «ppiiestion, in atiewer te certain quee= 
tiene, the ineured ctated she had never bean seriously sick, sever 
had ony disease, <a@ never aitended by « ghyslsism, had never hag 
Congumption, @isense af the lumga or tubersulecio; hat sever been 
under treatment ie any Respite, agylas, ox cthom tx wtitction, and 
at the time of waking the application wan fm acumt healty thet 
these answers and reprusentations were atrietiy correct ond tree 
amd eheygld form the bawia and Become wart of the contract «f ine 


surance, wil omy unirue amerer ghould render the policy awll and 
voi, 


tae defense van based uven the slleved antrothfulness 


oF these staimments, ond defendent offered evidenes tenting te shew 


that the pulicy wae dated ¥ebraary 2, 05h, and that the tagered 





oy tk ae ao ie — donk « va oe "i 
Cea etd ae sista ioe ni mab iveen, cohen et iis 
cian bold eeati ces 5 eae seal ae, sooo ens cas 


pes 



















mace. ee ierheesieac BK g: lars 


er ips Ma, 
i j f iirc b 1 








ieee pit gl * Sms ea Re AR neh Aap antes aa on *“ fs 


wet “trek ee las saboiwes, 9 eae Seat ihd We eye 
wae “He Paes xe: gee “a. any (et ie anos in Th 


i aside ‘apiwt bed. ‘peevets eek ‘mm Siena weade hp | 


awk we? tly 


@ied Haren 24, 198%, ia ‘the Ghieago Preah Air heatital from pul- 
monary tubereulosia; that the death curtittsengyuns the ineured's 
health wae firet imvaired one your before, There was sleo & death 
eortifiente issued te the Prudamtial Adfe lneursnes Comany, in 
whien it wan state4 that one hed tae 111 over ten aonthe. The 
daeter Lavuing the certificate stated therein that he pad this 
history from the patient, There was slac evinenae of physicians 
whe attended Hre. Rite, ome on Revenber 27, 19%, whe “i agne sed 
her Aiamase an welsonary tubereulogia aud pave it om bis opinion 
that ghe hed eufferet from thie fer at Leset never senths orier 

te that time, A mumber eof ritmerane testi ties te the effect that 
the ipevred was enfSering tree tuberetoecie erier te the date eof 
delivery of tho inmaranee polley, There ean alec eridenee tending 
te shew that she Wad beer om imoate of the cuieage Bunieipal Tuber~ 
@vlosia Sunitarive prior te the delivery of the imscrence policy. 
Other evidence tending t eatadliah these fsets was offered by 
defontant, The trish court, hewever, struck aut ali of the avle 
denem offered by defendant. 

Questions an¢ ascwers in a: ineurance policy of tite 
character, teucting the healt of the insured, sre material to the 
riek and, eran if net made warranties, are representations made as 
aa indueament fer the iseumnce ef the geoliey, ond &f falee render 
the peliey veld. Spenen ¥. Sentral Accitent Inepronce Co., 236 
Zit, 444; Weber v. Prudential Imeuganes Co., 854 TLL, SHOy Heneook 
v, Epighte of Bequrity, 395 TL), 66; Betropeliten v. #eraves, *14 
Ti2, 246, A laree weater of similar deeinions might be efted, 

Pefendant wan entitled te have its #¢fense eabaitted te 
the Jury. fhe aetion of the trial court in refusing thie and ime 
structing for the plaintit? wae reversible error, 


REVERSED sb) SEY ARDRD, 
Matehet, and Johnston, 3J., zonour, 
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VAC MURICIPAL Gomer 
OF CHICase, 


937 1.A. 630 


BA, PRRSIDOING JOOTLGR mesuRRLY 
DSLAVARRD TNS GPLETOK OF THY counT, 


This is af autemebhile ellieion aase in which, on 
trial by the eourt, pholintiff hed Judgment fer 9495, “he cote 
troversy is over the facts of the usqurremea, 

Fiwintar?e's version La that he was driving Bie 
automobile eoutherly on Aizceln svenue, Polleving a southbound 
street car. Ag they acuresched the intersestion of Barry ave- 
nue, high runs eant ond weat, the street sar etepred on the 
North side of Sarry aresaus and platstiyf aise stasped. Then 
the atreet ear meved om plaintiff follewad wath he bed nossed 
the owater of Barry avesue, whom he commenced making a Left ture 
‘Sovertes the aaet, vat agaim steoved before reaching tha nerth- 
bound street gor traek on Linceinm until tre narthbound street 
care hed oneved, A third nerthhouwnd street oar head stopped on 
the south side of Barry and slaintiff then dreve towards the 
eost, coiling in Sromt ef this etencimg nerthhound street car; 
after erescing the nerthbeand ear track and reaching a point 
ebout five or aix feet onet therefrom and five or six feet from 
the acuth curb line of Barry avenye, plaintiff's car was struck 
on the rear right side by defendant's autemebile, driven by de- 
Tendant, comimg from the eseuth on Lineccln avenue ad paseing 
the etending street car at so rete ef specd estinated at twenty 
miles an hour, 
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Befontant otrengly contreverts the eleim that elaine 
eiff'es car was south of the center of Barry avenue at the time of 
the collision, 64 alee elaima that pleinsd ff made the turn inte 
Herry avenue at an exewssive rate of speed, Chile plaintire at 
oue time anewered in a way tending te plaee his position nearer 
the north eure ef Barry, hie subsecquant statementea, supported by 
other evidence, mogatives defandeant's versiow en this point, 

Just before the exlliciom plaintiff hed gone about twelve feet 
from » standotili, eo thet hie eutemetile seuld net have been 
going fast. 

A trial eourt kas better opportunity than we have te 
weigh the compflicting testineny ef wifinesoon and te determine the 
facts of an ceourrence. %e 4o not 4isturh the conclusion ef the 
court waless we are convineed that it fe clearly contrary to the 
weight of the evidenes, The enurt below acgented plaintiff's 
version and kel’ that he wea net guilty of centributery segli- 
genee; we carset say thie is manifestly eppesed bo the record, 

24 des argued that thin ene a pere accident in 
whieh defendant wae Tree fren any causative magiigense, tf, as 
‘the court evidently believed, dofendeat drove inte the inter. 
eeeting street, pasting a standing etreet ger en Lincelm avenue 
at s rate of twenty wiles an hour, the sroef of hie negligence 
would sean to be sufficient, | 

Sy cenvineing reason avpeare whieh would eompel a 
Yeversal. The fudament is affirmed, 

AFVINERH, 


Ratenett ont Johnaten, 27., eoneur. 
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2371.A. 6381 


APPEAL PROM SUPEATORK COURT 
OF CHOK COUNTY. 





UN, THITICR JOMUATON DRLIVIRAD THA OPTION OF THR COURT. 


This le an appeal by the defendant, James BR, Baker 
i Gonpany, from a Judgaent on a verdict in the ou of $1806 te 
faver of the plaintiff, The Shear Company, in an action for on 
sileged treach ef centract by the defeniant, 

After the preset appeal vase submitted to his court 
@ d6¢ialen vas rondared by the Third Division ef this cowrt in 


the case of © 





‘Company (Le. 2634, not reported) «hich we regard as eonuclusive 

of the principal questions presented im the gaee at bar. The case 
ay. ation Rh. Saver vownuiy, socks | ‘ 
involved a sentract identical with the contract in the onse at bar, 





and the evidence im the two cages to substantially the same in ree 
gard te the contract. 

There are two questions, hevever, presented in the 
ease at bar by counsel for the plsintifl’, which were not raised 
in the ease of uy Ve James Re. Baker, 
Byara. 





She zirst contention is that evidence was adwitted en 
Behalf of the defendant under the general issue in regard te cute 
tom relating te the contract; and thai when custow ie intreduced 
ae an affirmative defense it must be specially pleaded, ‘The see- 
ome contention is that the reputed custom was not established by 
the testimony ef oxperta. 
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The evidence in regard to custom related to a general 
oustom an4 the general customary meaning of words and phrases in 
gommection with the industry of aatehing andi canning salmon. It 
is the rule that general custom ond the t¢onnicul meaning of words 
may be proved without being specially pleaded. Steldteeun v. Joseph 
hay Ga-, 54 tii., 34, Bj 87 K,t.i, seotion 49, p. i945. 

A person entering inte a contract in the ordinary course 
of business is presumed te have done so in reference te any extet« 
ing general waage of guetom relating to the business, cat thie it 
Bo whetber he knew the custom or nots ateidionmn v. Joseph Lay Ce., 
Supra (p. 64), vidence te styinio words ex parases having « apetial 
meaning dees not sentiredict or change a written comtract. Staldt- 
mann ¥. : BEB, (Pe BB). 

The eases of Leguat et ul. v. Saude!’ Ale Urewing So., 

60 Ill. Apo. 154, 165, smd Mobile # o We 2, Es Judy 
& dom, 91 f11. App. 32, 91, reided on by counsel fer the pisintirr 
in support of their contention that in order te vender avicence ef 








Custom adsiseible the cusies auet be sypselally pleaged, relate te 
® particulier and net te & gmeral custom 

Sapert testimony is not necessary to preve custem. 
any person who is familiar with the custom may testify. Wilson v. 
Baumon et oh., % i21,, 495, 495; 27. R.0.1,, section 42, p. 194; 
47 6. 3., pe S21. 

Ye think thet the evidence in the case at bar is suf- 
ficient te show that the witnesses who testified om behalf of the 
defendant in regard to enstem were fully qualified, Jomer KR. Baker 
Seetified thet he had beem familiar with the eatehing and canning 
of asiwmen for trenty years, Lee Ginger testified that he had been 
in the cansing business for twenty-two years ond that he was fanilier 
with the methed ef satching and packing salmon. &. 2. Beswell tes 
tified thet he had hud experience in the ssluon industry in Alaska 
Since 1917 and wae faniliar with the eatebing und casing of sale 
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mom. Gsear A, Koenstrater testified that be had had experience 
in connection with the salmen industry since 1914. 

Counsel for the defendant contend that the court conm- 
mitted reversible error in giving inatruction Ne. 6, whieh in 
Substunce teid the fury to find a vwerdiet for the plaintiff if the 
jury believed that the plaintalft het proved its case ss alleged in 
the 4eelaration ty a preponderance of the evidenee, It is maine 
tained by counsal for the defendant that the instrvetion ignered 
the defense of the defendant based on the proe!t af austom, We 
think that the centention of counsel for the defendant is eorrect, 
Ageording to the rule eneh an instruction would have been fustified 
din the case at bar only if the declaration had segatived exoreasly 
or by fair implication the defenses of the defendant. Cromer v. 
Borders Opal Co,, #46 141., 481, 455. ‘the declaration in the 
eaoe at bar 414 not so negative the defense of the defendant. 
Since the inetrection was peremptory the errer wae net eured by 
any inetructions given on behalf of the defendant. Cromer vy. 
Borders Cos}, Con, mora, (pm. 457%); Cantwell v. Herding, 249 222. 
354, 3838. 

Por the rencenn ciate’ the Judgement ef the Superior 
sourt le reversed ami the cause remsnded, 

REVERSED AKY KSHARIED. 
MeSurely, P. 3., an’ Matehett, 7., ceneur, 
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ELI cesta Veale a Corporation, 
Appellee, 


»CJ.A. 631 


APPEAL YROM INTYRLOCUTORY 


VS. 
y f) oRDER, CIRCUIT couRT, 

CITY OF CHICAGO, WILLIAM @, DEVER . 
as Mayor of the " oaty of Chicago, ame 
MORGAN A. COLLINS as Superint en dest 
of Police of the City of Chi cage" 
(sued as Mergan A. Collins, Ch 
of Police of the City of no 


Appell 


COOK COUNTY. 


ER, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


fhis is an appeal frem an order granting a temporary 
injunction restraining defendants from interfering with, oer at- 
tempting to prevent complainant from selling, merchandise owned 
by it,at retail by the aubtion method. Complainant does not 
appear here to defend this injunction. 

By the bill it is alleged that complainant is an 
Tllineis corporation comducting a retail jewelry store in the 
city of Chicago snd that it desires to sell its merchandise at 
retail by means of an ametion; that it docs not eonduct an auction 
house or receive merchandise from any other persons to be sold at 
auction; that it does not make a universal practice of selling its 
goods at auction, but considers the metred ef selling by auetion 
amore satisfactory way of selling its merchandise at retail during 
the holiday season, and that it intends to conduct aes sale by 
auction through its regular salaried officers and employes; that 
it will sell only its own merehandise, 

The delegation of powers te the city council is in 


section 1, article 5, of the Cities and Villages Act. Under the 


91st clause the City is given power “to tax, license and regulate 
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auctioneers, ***" Under this the city has passed an ordinance to 
license and regulete auctions and auctioneers which defines an 
auctioneer as follows: 
"an auctioneer is one who selle goods at publie auction 
for another or for himself. ‘ny person who sells his own 
goods at a public auction or private suction is sn anetion- 
eer within the meaning of this ordinance," 
Apparently the theory of the temporary injunctien 
was that under the powers granted by the ctatute the City could 
license and regulate only auctioneers in the general business of 
selling goods at auction, and not auction sales by merchants of 
their own merchandise, 
Dees the sover to license and reculate "“anctioneerse" 
include the porer to license and regulate «all sles at auction? 
In support of the affirmative defendsnte cite four casecr, but 
exstinsation of these shows that they de not support the defendants, 
but rather are contrary, fer in each of these eases the distinction 
is reeognized between the business ef auctioneers and anetion sales. 
In City of Goehen v. Kern, 65 Indiana, 468, the court had under con- 
sideration the power of cities "Te regulate the sale of all kinds 
of property at auction in the streets, stores, shops, er elsewhere 
in the city, and te Lieanse avetioneers,” It was there heid thet 
under the pewer to regulate auction seles ar ordinance wae valié 
which required 2 lieense to sell one's swn gocds by auction. The 
same distinction is in Fretwell v. City of Troy, 18 Kensas, 272, 
in which the question was the valitity of an ordinance imposing a 
daily license fee for all seles st publie avction, ‘he ether two 
cited eases are similar, 
A municipality may exercise only such powers as are 
expressly delegated to it by the legisleture and such as are 
necessarily implied frem those expressly given. Petson y. Chicegg, 


S04 Til. 222. The power granted to municipal corporations must be 
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strictly construed, Any fair or reasonable doubt as to the ex- 

istence of the power must be resolved against the municipality. 

Chicago v. Pettibone, 267 Tll., 573; Lowenthal v. City, 313 I11. 
190. 

We are not in acecor? with the claim that the City 
has worer te revuire a license fee for auction sales under the 
general police puovers. Theee powers belong primarily to the 
atate, and those delegated to cities cam be exercised only in 
reference to the subjects and occupations, the regulation aad 
control of which ere by specific clauses expresely delegated to 
such municipalities, 

There is an obvious difference between the general 
bueinese of an auctioneer and the sale by 2 person of his own 
gooda at auction. Neither expressly nor by implication does the 
porer to lieexnse and reguiete the former extend to and include 
control ever the latter, 

Phe temporary tajumetion was properly issued and 
ie affirmed, 


APPIRNED. 


Watchett ond Johneton, JJ,, conenur. 
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2371.4. 631 


LEE SALOU TORT 
) APELAL YAM 
SUPERIOR COURT, 
! Mok COUNTY. 


WH. SILTECK MATCHLTT BXLEVIAED Ye GFINTOR GF THs CoMRT. 


The complciment filed St« »411 of campleint on 
Pome ©, 1983, nliegines thot, om the 19th day of Joly, 1971, 
it teoued « policy of imourmmee om the Life of Wo then 
Hiogkelment for the cum of (000, payable upon preef ef denth 
af edd Mothon to the dofemiunt Aebegen Keekelmmy tiot a 
written apriicntion for mech policy mes mode by Noth ond 
Rebeeda, A which thay agreed thet eertein statements ond 
maowwere dehtiadmed im tngd opphdestien vere true and chould 
form the baske of the sontract of ineursmer; thet certain 
of thene etetemonte which were material wore foise amd were 
mown te he folee; that the compledment, beldevimc the eome 
to be trus, isomed amd doldvered the policy of imaurenee 
qn the foith Gueree?y oma thet, &f 4% hed know the same 
te be fohoe aid untrue, it cowld not beve deemed amd 
delivered the policy. 

The b421 further alieged thet om the 19th day 
of Jeptember, 1991, foliowing tho ¢¢livery ef Uke policy, 
Wothon Meckelman dandy ond thet theresfter the complainant 
diseevered the faleity of thene ct=fementa; further, thet 
me lettere of «duinie@ration er letters teetementery hadi 
ever been taken cat ah the eetate ef Hathen Heokelmany 
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that the complainant was reety ond whlling amd offered to 
retum the premiums pold on sod policy to the defendent or 
the sdmindetroter of sofa Nathon, if one shewld be opreinted 
os the court might direet. it wae «lee averred thet Rebeoea 
Heckelwen had threntened te brimg » okt on the policy sgiciast 
the complcimamt. The S411 praywa for direct snewnr, the sath 
being waived; that the policy of imeurenee chould be set onide 
amd vYeteted wd the dofemdomt rectradmed fram cemmeneimg or 
prosecuting ony mult c¢rdmet the compicinent wren the poliay; 
ona for other sac further relict. 

The defondon$ oppeared ad demerred te the b4L1. 

Getebor WS, 1024, om order wee mmtered gronting 
leove te file iuetenter a) weenie 411 of copmicint, ont thie 
wee Filed, setting up im ‘<teih the respecte im which it waa 
abiages that the renreuentatiena mate im the opphication for 
the policy vers foise ant wmtrac; etd thet, em fully 27, 1973, 
the defendont filed ber suht vrem the policy im ths emieipal 
Gourt of Chdcage; thot she threetered te presemate acid sudt 
wilers prevented ond restrcimed by the order ef the gourt. The 
qmended WELL slae averred that the pehday wae, by its terns, 
imoontectable by the complisinent after tee yeors from the date 
of ite deoue, ed prayed fox om in frectdom restreining dcfend- 
omt's anit im the Menicipal Court; sid thot the policy might 
be cet sodde amd vacated od declered mali ond veid aed for 
further relist. 

Gateber 27, 194, thorcafter, an motion of the 
Complainaat, sn interlecutery order ees entered reetretuing 
the cefendont, Rebeewn Hechwlnen, fram preeecuting her owit 
e® preyed &6 the D412 ond from that order Bite appenk was 
toler. 
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The first contention of the defendent i» thet a 
court ef equity iv without juriediction toe entertain a vila 
tw comeol om insuronce policy efter the dexth of the Ineured 
wpon the ground that it wos obteimed by feiss stetements af 
the ineured, aid the cuoe of Ben Weimeo Late Inse “es Ye 
Gedferk, 220 Tid. 25%, bo cited to thds podmt. That much is 
the gers] rule in the sboomee Of upeoded oma contreliing 
Cr cumstances aot be eandetet, smd, ae eteted Im that opinion 
“far the reasan the ineuranee eampetty Ane o plain ond adequate 
defomar «t law te & mult upon the peldcy.*® Hevuever, im the 
original «s will se the amended billy fects sre, we think, set 
up ehdeh diotinguieh Gils esse from that eae, Thene facts, 
o@ stated in Se origina, Ali, sre to the effect thud, while 
she complainant wae voody sad whilidmg and offered te return 
the prendume paid on tie policy, oe letters of adminivtration 
or letters testamentary had ever bent taken out on the estate 
of Noten Hecke dimen. Whdie in the wiended bili & further 
distinguishing feet ia set up im that it io slieged that the 
policy in by ite terms divontesteble after tee years from the 
dute of its issue. 

the defoméent orgues that this eilegation ae w the 
gueontevtabliity ef tae palicy is mothing mere er teen then & 
tenclasion fexmed in the mind of the plesnier oi Bexed wpen 
something thet adght or might wet be conteimed im the pelicy. 
We de mot agtee with thie contention. The qmestion of whether 
a life ineureies policy deex or dees net contein on Inve testable 
Clomee wOuld seem te be = simple question of feet whieh could 
be catdip se@ertained by om exemination ef the policy. # 46 
net regnird the abicgetien of the aquemded petitden im thie respect 
®4 @ COhelusien ef lew. 
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Yon defemwiont age thet the sliegutions of de Wil 
do not bring ty ance vithdn the statmte of thie itete Boome 
the 2421 doer Met alivge thot Ge poldey wae jaeuet or dee 
liversd im the Stete, wid Curtier pointe ome that the 
aliogation of the bili ne te the imenntustsididty of tw pelicy 
ie oat miootemtielly the cxeme on the wrest previaien ef iw 
Stewte (wer LMitneda Revhwrd Otetates, 1992, chapter 75, 
apotion 275.) Wy think, hevewor, beth these peitnte ore 
fenetervial, The validity of the policy «ould wot in aig way 
we effucted by the foot, &f At woe & Pavt,y Ghat 44 wee iermed 
mia Cebivercd fm Hew York or aes ether “tate. Hedther vould 
th: Liability of the mapicinent neceeseriiy he de termdaed by 
the provirdous of the ot: tute. 

The dafemimii, hewrtee, further contents thet, 
qmmceding Uhat the PALL sate wp opeeie’ feete wd clroumstonees 
whieh woule teke §he cow Gut of the genersd rule ond give a 
court of edie juericdictien, movertheless, simes the original 
bd22 woe Pllet dume %, 2025, md Gee poldey duceed on July 
AP, 1993, 4% appears on the Fece of the PALL thet at the time 
Git wmemded BALL wee filed, the conplsinemt’s right te contest 
ite iiebhlity under the policy hed Dee barred by the 
provisions ef the polier iteelf. 

The theery recme to be that the original PALS stated 
mt amee Of eetiom; thet prisr ta the filimg ef the amended 
E24 the time within which (secerdimg to the terme of the 
poliey) Ghe osuplaimart might Weimg « t411 for reckiseden kad 
exyphyed. Therefore, by ciology te the wlleeetsbldched mule ot 
lew xe to Ototutes of Limitetéione, the couse of cctdon cet up 
im the emendod pleading is barred, 
Steak Se. 1465 T2i. 185; Meckey ve Nerthern Biiline Yo 
Zi. 245, smd other wellelmem caeee are edited im sappert of 





fis vA — pa a 


wdiowire i a age Sanne 2a oo 
| ara: es. + as, deve 8) Ye fom woh te 





—— 


ome 


thie pointe 

We de mot think it oom be evkd Unt the original 
bE) an thie cune fogied te state 2 Guise Of action or that 
the amended bA31 etates nother aid « 4ifferent cause of 
action, That tramesctions whieh invelwe a Adability under 
polivies of ineurenee are egeentiolly different frem ather 
sontragts seme to be ostabliched in Bonga v-s tropeli tan 
hafe Inourenes Oo., 205 TRL. 124; Someey v. O24 Colony Life 
Jemuxmeo fey 207 TLL. 802; vowed) vs Mutugh bite Bape Spee 
SRS 111, 162, The court im thove eases ddctinetly holds that 
om ineurener company seckine te avedd ite resgensibllity 
te the temeficlery for the reosen thet the poliay wos obtained 


os by froutulent representations mist, in ceees where the policy 


coiteine 2 nonecemtestoble clumec, take effirmetive oction in 
court within the time limited im tha policy, im order to avoid 
ite liebiiity, mid we think thet the filime ef euch « b411 
within the time mamed in the incontestable cleuse of the palicy 
mounts te wich reciocion whether the bill dees er dees net 
allege facts oufficient t justify the relief prayed for, At 
amy rate, aimee this arder is omiy interlecutery, we think i¢ 
wae mot orrer te isume om injunetion restreiming the mit at law 
wati2 ouch time ex the case might be heard upon ite merits. 

Par the resnens indiected, the order of the Superior 
Court will be affirmed. 

APPEND. 


Beimrely, Pe Jeg wid Jolmaton, Jo, concur, 
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HAKIOOER FLORBALD wh 237 1.A. 63 1 


IHPU.OCUTORY GRURR, 
UIRGVET COURT, COOK CouNTY, 


Ve. 
CITY OF CHICAGG, a 


aopenssare. | 
« TIOTICK MAYCRETT DSLIVERED THS OPINION OF THE CoMRT, 


hie appeal is by the Gity «f Chicage, the Bayer of 
eoid olty, ond other of ite officinis, frem wm interlocutory 
order of injunction in. an? by weigh #si4 elty «end officials 
were enjoined from interfering in any manner with the eonstruce 
tien ef an imewmplated portion ef am afidition te the bailding en 
presives known ae 4200«4982 Vout Lake atreet, in sald city, 
esunty, ond state, 

The Aefeniante, whe are appellants here, filed a 
general deourver to the bhll of complaint, and the injunction 
therewon ienued. The complioinant has net appeared in this 
court to supoort the order entered. 

The complainant in bis bili alleges that he hae for 
more than eight years owidgd the premices Aeaeribed in fee; that 
these premires have a frontage eleng Lake street of abeut fifty 
feet in width ond a depth ef shout 145 feet, to an eliey in the 
Tear of the prawless, the alley being shout elubhteen feet wide, 
Lake atreet being o publie therewchfare running taet and west, 
end weed ag a car Line by the Chiecage Surface Liness that the 
premises are about the midtie of the blesk on the nerth side of 
Lake atreet, betwee the intersestion of Kildare avenue ond 
Kebdler avenue, “hick ore beth public highways rémning in sortherly 
aad southerly direction aud intersecting Lake street; thet Lake 
eteeet, between these two avenues, is ieproeved with buildings 
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eoouied for businens purposes ae dict ingul shed from reet (ential 


purpenes, smd has been desigaated by the Gity Counet] of the 
City ef Shicage for sommercind gurpoees; that the prewises are 


iupreved with « modern two story brick building whieh ie shout 
48 feet wide and 8% feat lemg, ami the first Fleer ef this wuild- 
ing running om Lake etreet is weed by compleinant as a werk shop 
and @ teleereom, oni the geront ficer Ger hiv residence, whi¢h 
he has eecwied for abowt eight years; that complainant hae been 
engaged in the dry cleaning, cleaning wid Gysing business for a 
parie’ of about fifteen years, wid, ne « result of his efferte, 
hae bulit we 6 lerge and lucrative basinens; an4 that the builde 
ing on the front portion of the proaivee has become inadequate 
an’ ineuffictent to enable Pim te prefktably cenduct thie bugle 
neeny that there ie ne gasoline or benzine stored or used in any 
portian of the buliding ecaupled by him er any part or portion 
of the bullding reosuwthy erseted on the rear of the prenines, 
nor wil) there by any gasoline or betzine etored in olther of 
said bufldings; that 1% is Kis intention to stere the bensine 
and naptha used in the basineas in taske leid umder the grrund 
and sommested by pipes te the reepeetive machines in which the 
Raptha or benvine fe te be woed, sad alee to the room in which 
the same are to be wordy that he haus begun the «rection of a 
tudlding in the rear ef the premises te be used in sonnactian 
with hie cleaning anéd dyeing busin«se wid has expen’ed the eum 
of $16,000 du ond sbout the erection of the samm; that werk 
Yemaine to be done in the way of putting on so reol, putting in 
éeors, eto.; that the beller is ast <ompleted, aif the work yet 
te be dome W111 cost anproxinately $5,006; that he hes an ine 
vestment ant a preperty right ag set ferth ef ateut $14,000, 
whiok, if he ie net mlliewed te semplete, will be on irrenapable 


lows te him; that the winter ic coming on and that the tipes, if 
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sot proteeted, will freeze; and that if the roof is not sllewnd 
te be put wp, it wil work irreperable iajury te the balance of 
the buolliding. 

the bi21 further alieges that this building, thus 
haine ereated, is for the purpose of a boller reom te be used in 
conmeotion with ecwepi«isant's said buslinesa; that, when con- 
Plated, 4% will be a fiveproef reom end will in wll respects 
comply wits the erdinasces of the ality; thet hie business is 
lverative, ie constantly Inereaging, aid that he hae expanded 
large saan of woney in the development ef 4%; that Bie present 
factiities are inadequate, asd that if be is net permitted te 
wae and accupy the building mew beiag erected, it will be ine 
poesible for Sie te expand and develep bis business or te carry 
on bio pravent Quniness expeditiously. Further, that, until a 
finel hearing of the qause he does mot desire te operate the 
Pudlé¢ing nee being erected, bat only te complete Lt a es te 
@afeguard the wark and the money already oxpended; and thet it 
Willi be ineneiteabie te deprive bin of bie groperty right in the 
investuent alroady wade, 

The bill further avers that the defendants and their 
agents, through the Police Bepurine:t, have threatened to arrest 
compiainant or any of bis architects, superintendexta er verkmen 
whe wight attespt te 40 any work wpen thie building; that, ae a 
goneequence, Bo work is being done thereon, te cumplainant's 
irreparable injury; snd that unlesr a texgerary infuection is 
isowedt, irrepareatie injury 112 reeukt. 

The b11L further avers that ¢exploinant invokes the 
aid of equity “purely for the purpose of protecting his preperty 
rights;* that he bas complied with sll the Lawful ordinances of 
the City of Chicago aad has made application fer a pornit te erect 
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anid buliding; that said pereit haw been disapproved by the of fie 
¢lale of the Fire Yreventieon Bureau ef the City of Chiecege for the 
Yeagen that the same ie not in compliance with the fifty feet ore 
@inance clearance te ether property; that said Sureem anid the 
Police Department of the City have threatened him and forbade 

hie conducting his try elesaning business therein, wad have threat- 
ened to leprisen hin if he wodertakes to conduct the salt business; 
that eald officials preeume te aet by virtae of s certain erdinanee 
erenting a Sureau of Yire Prevention and Public Safety ae snended 
June °5, 1927, desiynated we Artiche 15, Seotions 1412 te 1421, 
inclusive, *hich said sections of the oriinance the bill sete up 
dn page verke. 

The bili ales averse that in compliance with Paragraph 
"AY of Section 1416 ef said ordinsnes, complainant proeured written 
soucent of the waferity of sll of the property holders, secording 
te the frentage of both sides of the otrest around nim, the bleek 
‘er esquere la which hie premises are icemted; that hia ary cleaning 
business aid astabliishwent represents en investwent of a large rum 
ef money, sbout 730,000; ond that wniess he is permitted te eperate 
esid new building, he wilt suffer irreparable demage wd injury, 
in that the said yrewises are capecially adapted and suitable 
fer the purpoae of a dry cleaning extablictwent and for ne ether 
purposes whatacever, 

The B11) further avers that seetions 1412 te 1471, 
inolurive, ef Article 15 of those erdinanees, are tevalid by 
reamen of the fact thet the City of Chicage is ritheut sower to 
license, regulate, contre] or lecete the business of fry cleaning, 
and that said seetione ore an aite=pt om the part ef the City of 
Chieage te regulate, license, sentrel and lecate fry ¢) eaning 
estahliehcents without power therefer either expressed or iewlied; 
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and that, although complainant has aven fit to comply with seetion 
21426 of anid Artighe 13 of the ordinaica, he represents that sald 
section ie woreavonable, invalid, asd woconstitutienal, in that it 
requires the written sengo.t of the majority of oll the property 
owners ageerdiing to frontage on beth sides of the atreet wurreund- 
ing such bleck er square, in ehieh tweethirds ef the impreved 
property, acevrding te the frontage om both vides ef sald street 
surrowiding aif bloek ox gqusre bo used exclusively for rexidential 
Purceses; aud that the gaid limitation is wurensonaide and sroitrary. 
It iu farther averred that Section 1416 of eald 
Artiole 15 ie further wirenmonetle, fovelid, and unconstitutional 
im that £t requires that every buliding used fer 4ry cleaning 
purposer shall be at least fifty feet from any ether buliding or 
structure or to tha Line adfjeining prenerty which it may be 
built woom, sm4 the seid Limitation being oferced vould prevent 
the satablieiwment of a dry cleaning slont within the Limite ef the 
Gity of Chleage, and weuld drive said business out of existance, 
It is averre@ that there are at present more than 
ninety dry cleaning establishwents within the limite ef the City 
of Ghicage, and that met ene of onid dry cleaning catablighmnents 
now in existenes conforms with the said fifty feet requirasent; 


that this requireuent i¢ wireseonable, arbitrary, and unconsti« 
tutional; aleo, vy reason of the foet that the bedler rom of 


complainant fe a firepreef construction and se eruipond that is 
esse of fire it can be readily extinguiehed; that in the sperae 
tion of & defler room ne offensive or noxisus fumen, oders er 
Beises are euttted; and that a ary ol sening doparteent is met une 
whelenone er in any way Hsus@eus; that (ry eleaming is net a 
tuisenee, anf that the business of ary Cheaning is entirely. 
awful and wmhorePul, 
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Tt ia further allege? that sald Geetions 14127 to 
2471 exempt fry cleoning establinhuents in exiletence at the tima 
ef the vaseage of the ordinance and te 4igeriminetory ond in 
violation of the tue process clause of the eonetitutions ef the 
Mites Staten and of the State of Diiceie, 

Syueh are the material aversents of the bi13. It wild 
be noticed that 1% does mot allege that the whele ordinance itn 
question fe invalid, but omly asserts that certain sections there- 
of are invelid. 

We regret the necessity ef deciding this cane without 
the benerit of a brief en the part of the somplaimant. Zevaerkthe- 
Less, we think the law vhich must be applied ia net doubtful. 

That the City of Chiaags has power to efact reasonable regulations 
ayelieshle te the tusiness in whieh the complsinunt is engaged 
unter the provielons of Parsgravha 61, 6%, 63, 65, 66 and 160 ef 
Article S$ ef the Cities and Vilinges Act, is, =e think, elear 

ané bee been ectiied by miraereus deeisiens of the Supreme Court, 
Gity of Gnicags v. Rangel Bron., 264 T2i., M6; Wijlioms v. City 
of Shieage, 366 Ill, 267; Nartuen v. Gity of Chicage, 237 Thi. S22; 
Bashingtenian Home +. City ef Shicage, 358 Lll., 04. And even if 
eertain speoifie previelone af the erdinamce ahoul4 ba bel4 te be 
fayalid (a question whieh we de net think 4t necessary fer us to 
deaide on thie reeerd) nevertheless, if the intention ef the 
Commzen Yowell ae may be gathered from the resting of the entire 
eriinence, is that the erdinanee might be dven effect without the 
invalid portions, 1% wili be we construed. Bovghe v. Shicage Rye. 
Gg., 97 Thi. 273; Viljage of DePug v. Bangghbech, 273 T11., 974; 
Senewmers Go. v. City ef Shivago, 8 Til. App, 203; Poehee v. 
Eilingi« B, Be Fy Se., 210 Thi, App. 998. Yhat this was the ine 
tention of the cxwicil in the enuectumt of the ordinenee aet up is 
pliala from a ron4ing of it snd a comsideration ef the subject 
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mattor with which Lt deals, 

Such being the ouce, the injunction ehouwl’ mot have 
beam granted for the reanen that complainant had wn sdequate anc 
gomplete resedy of Lar aoncerning the matters of which he compl ins, 

It te omy necensary in this cemmection to repent shat ) 
thie court hae vecently wold in the cane of ne pa 
at al., Avpeilecs, vy. Fm 
Stale, Apreiianta, general munber 29934, net yot reported: “Tt te 
the entablished rule is thls stute shat when the remedy of mandaome 





ie avallable, a court of squity has me jurisdiction «ani that alle. 
getions of irreparable injury sid bardehip de aot in any wiee 
ehamge this cule. Among the eases holding that mandamus is the 
proper renety in « enwoe like this are Greee Shure v. Shiy of Sion, 
BOG 1i1., 613; Hanlakee ve Glty of Chdeneg, 227 ikl. App. 292; PE. 
Sete Sys Sa. vs Shisago, 160 Thi., 369; Bhinasedth v. errison, 
28 Thi. Aon, 467; § ve Gtharg, 124 1h1. App. 294; 

v. Gh, Anne, LOL ILi., 192; Vitaeraud 
hit weanihes v. Gite of Shieago st sk., 909 Tll. App. 801,* 


Yor the reasons indicated the erfer ef the Sirevtt 








eourt will be revered. 
ARVRRSED, 
Keturely, 7. 7., and Jorneten, 7,, eomeur, 
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PEUPLE |OV THE SPATS OF LLLINOTS, | | Sy 
On the Relation ef JOM SRICKSON, 9 3 ws | A. OoO@ 
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DAVID KM, BROTHERS, o Juage eft the ) 
Cireuit Vourt of Cook Vounty. 


nf 
Apr oy hat 


PER CURIAN. 





This is an original proceeding in this court whereby 
the relator, who was the plaintiff in an action in tort brought 
against one John Sullivan as defendant in the Cirenit court of 
Cook County, asks that David &. Brothers, a judge ef the Cireuit 
court of Cook County,(whe presided at the trial of said cause 
before a jury in the Circuit court) shall be required te sign a 
bill ef exceptions in that eause and enter an order permitting 
the filing of said vill of exceptions. 

the petition also asks that the said judge of the 
Circuit court should expunge from the record a certain order en- 
tered in that cause on October 4, 1924. The respondent has ap- 
peared in this court and filed his mewer, various orders’ have 
been entered, aud the matter is now at issue, 

The material facts appear to be that the cause was 
tried by a jury and a general verdict returned for the plaintiff 
there, relater here, Also, in reaponse to ai interrogatory, the 
jury returned a special finding to the effect that the injury was: 
inflicted wilfully and maliciously. 

The defendant in the Circuit court made a motion te 
set aside and vacate this special finding, which was allowed, and 
judgwent was entered on the general verdict. From this order, 
Secting aside the speeisl finding, the plaintiff prayed and was 
aliswed an appeal upon the filing of bond, which bond was filed 


neat or rads ne 2 2 j 


20 S50 


4 
i 
N 


. 
‘na 


ie: 


» 
he 


ea PON Ol 


bee 
us 





ee 


: 


nnd approved July 28, 1924, The plaintiff in that sult, relater 
here, presented the bill of exceptions to the respondent judge on 
September 24, 1924, within the time limited for presenting it. 
Action thereon was continued to September 27, 1974, and again 
wntil Geteber 4, 1924. On this last date the judge, spparently 
en his om motion, entered an order that the Jutqment which was 
entered on the general verdict on June 5, 1924, should be vacated 
and set aside and expunzed from the records of the court. This 
last naned order reeites that the order of ume 5 "was erroneously 
end mistakenly entered by the clerk of this court,* and from this 
order also the plaintiff prayed an appeal te this court, which was 
allowed woon filing bond in the sum of $200, 

The bill ef exceptions which the trial judge was 
requested to sis contains the motion of defendant to vacate the 
gudement rendered om June 5, 1924, and to set aside the verdict 
ef the fury and the soceial interrogatery wd answer te the same. 

The answer of the rasponde:! sdmits that the order ef 
October 4, 1924, as set forth in the netitien was made,but ine 
advertentliy, and the respondent further denies that the purported 
bill of excevtions presented to him for signature was fair and 
true. In particular he denics that any excertion was taken by 
counsel for the relator te the ontry of the first erder of July 7, 
3924, vacating and setting aside the judonent based on the soecial 
interrogatory and answer of the jury thereto. 

The trial judge elaims to have a definite and dise 
tinet reevileetion that no exception was taken by counsel for the 
relator, and this seems te raise the material iseue of fact bee 
tween the parties to this proceeding. 

The record shows, however, that at the time the 
seeciel finding was set aside the relster at once prayed an ep- 


peel, which was allowed, and the pleadings further indicate that 
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at the time the bil! ef exceptions vas noresente? to the trial 
juise he 41d not objest to it non the rround now statet, We be- 
lieve it is generally true tet miei prins Jndees sare quite liberdi, 
{2% they oncht to be) fin the matter of exeentions; and the recole 
lection of the trial jJudge,on Oectohcr 4th thereafter, of the sup- 
nosed nercative fact that mo specific excention was taken several 
months prior thereto, em hordily be censidered controlling in view 
of the fact that ar appeal was allowed by him as shown by the rece 
ord from the vary order coneerning whic it is now said ne #exeene 
tion was teken. It may, indeed, be a question (althouch we do net 
think 1t neeessary on this record to decide it} whether a formal 
excention was necessary in orfer to preserve the ruling of the 
court for review. Batting v. Spring Valley Coat Co., 98 Fea. 11; 
State ef Tllinois v. Stern, 207 Tll, Ann. 154; Green v. Stritmatter, 
393 T11. Ayn. 25. Hewever this may be on the issue of fret, wa 
think the finding must be for the relator, an4 a mandamus direeting 
that the bill of exeentions as presented shall be eioned and an 
order that it be filed in the cause entered will accordinsly issue. 
MANDAMUS AWARDED, 
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Mh, PRESID GS JusTiEs Vira 
DELIVEASH THE GPIRIGH GF THE LeTmT, 


‘ by thie appeal, defendant seeks te reverse 2 fudgzent 
egainet it fer $497, the saacunt found te be dee the plaintiff upon 
& wenbership insurance certificate issaed by defendant to pisin- 
tifi's husband, who died on February 14, 1993. Sefeniant con- 
tende that he was #ussended for nonepaymant ef duce fifteen days 
bafore his dezth and was aot reinstated, 

the eertificate states that it ie “iseued te Ludwig 
Marke ugou the condition that he will esmely vith all less end 
fules amd regulatiose thet ner govern and which may hereafter be 
paused* by the ledge: that he “agrees te make timely payments as 
Tequired’ by the lawa ef the Leige, in default ef which he shail 
stand suepended smd stricken fros the rell ef membership fpse 
faete;* ant that “upon compliance in ol] partiodars, vith the laws 
eof the Ledgs, the beneficiaries ef the member shali, upom death, 
* * Feseive five hunirad doliare.” By sn amendment to the by-laws 
passed after thie certificate wae issued, it ras previded thet 
upon the denth of a member, defendant should pay te his or her 
lawful heirs the ewe of $500, “sreviding he or she was s menber 
fer six months er sere and in goed etanding sixty days pricr te the 
death, * 

The by-lawe fix the amount of “the regulation dues 
fer every male wember® at one dollar a Month, payable “aonthiy in 
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advenee.* the record shows, hevever, thet for severnl yeare prior 
te hie dooth, ladwig Marks never pedd hie dace “monthly in adwenee,* 
wat always podd after severed months’ dues had eoommlated, md meh 
payments wore accepted by defemient. Im the your 1917, he made four 
mich payments; in 191%, three; im 1929, two, in Kurch and in suguet; 
fin 1920, two, in Januery sod June; im 1971, three, in Jemuary, June 
and Bovember; in 1922, three, in Barch, in suguet, smd in Dovember. 
The last payment, sudo on Nevewber 26, 192%, eevered everything 
that was due up te the end of that month, od was paid by the son 
of the ineured on behalf of bie father whe woc then comfined te his 
home, The von testified that he received a ctatemmt from defende 
mt showing that hie futher owid six dellors for dues te Kovember 
3G, 2922, ond on ngsosument of G10.90, with » note at the bottom 
of the statement reading ae follews: "If mot paid by 22/21 
maspencion will fellow;* and thet he had been in the habit of 
making poymente for his fathar md hed padd the sume whenever his 
father received « D412 from defendant. 

ime of defendatt's by-laws prevides thet “say member 


whe has not paid his or her ¢ues, fines or other extra asses aments 


fer one month shell be notified by the finence searetery through 


the medise by registered letterp that im case he er she fails to 


liquidate sach indebtedness «4 the follewing meeting he or she 
whahl be stricken from the rell of menbership;” and thot af ouch 
member pays his ayreore in full within thirty deys after suscpene 
sien he shall be reinstated upon a “twie thirds vete of the heouse.* 
The motice sent te the deceased im the corky part of Sevember, 
192%, was evidently madlec te the inewred in purousnce of this 
previcion ef the byelaws; amd it is aleo evident that becouse of 
the seu's payment ef the aneunt then duc, the insured wae net then 
maspendced, although the dyes were not pedd monthly im advance. 
Defendent intredueed the minutes of « meeting of the 
defend’ usciety held on Jommary 28, 1925, im which 4% eos stated 
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that “it huying bern reported that Ladwig Borke was in arrears,” 
h@ was o¥dered suspended. At that time the duce of the ineured, 
fox Decesber, 1972, ond Juauery, 1923, head net been paid, «nd ne 
tetice hai been malled to him by the finanee seoretary “that in 
came he fails ta liquidate sueh indebtedness at the follewving 
mooting, he woul!’ be eirickem from the voll of membership,* as 
Pequired by the by-laws, 

It thue aspeare that ehile the mesbership eoartifi cate 
estensibly mekea such « sonepayment “Spee Tagte” « suepension, the 
tmount ef the certifizate is neverthelcas/payabhe at tee death of 
the aseber if he hae fully complied with the by-lawe, whieh clearly 
oontempiate that a noiiee shall be sent by vegistered mail te a 
mgeuber in arrears befsre he cun be levfuliy suspmded, and me such 
netice wae givem. She order of suspension entered om the ninutes 
on January 23, 1995, without euch astlee, wae wrautherized by the 
by-laws sei did not deprive the imoured ef hie standing as 2 member, 
Zhe imeured, therevore, was “in geod stamiing sixty days prier te 
hie desth* und by the express term<« sf the by-laws his heira cere 
@mtitied ts the payaent ef $560, lese 33, the ssount of dues une 
pald when he 214d. 

Furthermore, upon the undisputed evidence as te the 
course of contuct beteoen the imeured ané defentant as te the paye 
ment of dunes, we think defendant had waived the requirecent that 
euch dues must be paid womthly im stvance am’ is now estopped Trem 
imeieting uwoom the ferfeiture cluimed, even if the by-laws 714 net 
require notice te the insured befure se eowkd be suecented. It one 
we held i iansespennsaescugago ¥. Umsell, 144 U. 5. 439, whiek 

was follewed in Cenéuctor mB. ¥. Tucker, i87 lli., 194, 


where the principle «az held to spsly te muteal bene«fit sesletiecs. 
The judgment of the Nunictpeal court is affirsed, 


aAFFIASED, 








Barnes and Gridley, JJ., concur, 
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MA, JUUTRGS BASE OMLIVERCD THR OPENZON OF THR COURT. 


This wae « partition mit brought by Mergeret ¥. 
MeLeonghiin fer the divicion sf certain reel estate which 
whe ond appelisnte, Elien 2. Guerin aid Kote Mebm, dofendimnte 
te the petition, inherited im equal mares as the omiy heirs 
at Lew of Qovert P. Gammera, decenved. After emtry of the 
dserce ond a heorimg on whether soliciters' feea chould be 
taxed ee port of the coute, the court entered an ovder finding 
“thet thie procecting hac Bot been on qufesble ene, mi that 
it wuld not be embitebie ta reqmire defendute to comtribte 
toward the payment of moliciters’ fees.” 

The court alse found fim ite deeree that ol) meterial 
allegations ef the b411 were proved md ore tree, aid that 
the vighte ad interests of «11 the parties in interest «ere 
eorrestiy set forth im the b411 fer partition, mand thet no 
geod md cubsetuntial defence therete was interposed by either 
of the isfendmts there te. 

Saad Kote Helm ond Blien Gucrim filed like qmawers 
oma @ cross b411, both of which cdémitted o11 of the: material 
sllégs tions chigh -entitled cemplcinmt te o partition im 
accordemee with the preyer of the bhLi amd os decreed by the 
oourt. While the court refused to strike the cress bill, 
yet the court found im its decres that the creas bill set up 
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mo new matters ond osked for ne relief which wae not equally 
e¥adleble in the origins) biki ond answer therete amid dise 
missed the seme for want of equity. 

The velo question presented is whether the court 
gheuld have taxed compleinemt’s solicitor's fees an a port 
ef the costa. 

it do first urged by appellunt thet os the erigined 
petition preperly set forth the righte ond interests of oll the 
parties in interest, aid no geod emi subetomtiel defense to the 
Wil wee interposed by omy of the defendemta, the court wan 
required by stetute to make om cliewsmee fer reasonable 
#oliciterxr'« feces fer compleinent’s seliciter and cpverticn the 
aome acverdiag to statute. It dn insisted by appeliat thet the 
otetate im thds respect in mandatery, it previcing thet *the 
gourt shall avpertion tho coats," ete. A vimiler cemtention ms 
anéde in Moimllen ve Heynoldys, 29 Thi. W4e The court there 
4id mot agree hth the contention amd reviewed previews decisions 
where the court had held im offect thet &t sould be imemiteble 
te require defondente te pey part of comploiment’s soliciter's 
feee *shere the celiciter of complsainent represented omky the 
tMmpleiment’s interest <i¢ saecumed om ottitude hartéle in ites 
character toward the dofondumnte, whereby 1¢ bee necesvary 
for them to employ cownse) im order to pretest Qydr interests 
oné te obtain ea Just partition of their Lencde.* omy of those 
decisions were under priar acts which previded th:t the eourt 
"may apportion,” or that “At ahell be lewful* to apportion 
*@liciters’ fees in mich o preceeding. We decom it wameceesary 
te diseuse or cttampt to distinguish these cases, fer from them 
the Supreme “ourt in lymeg ve. Jommings, 262 Thi. 265, deduces 
a8 @ guidimg rule thet “shen the 211 clearly sete up the rights 
aad interests of the parties, end the ait is mi cmicable ome, 
‘the statute artherizes the taxing of a feo, tut where the 
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complaineants* etidtude toward the defendents is hostile, ae 
thet defendomte are required to ompley comscl te protect 
thedy interests, it vould be inequdteble te make them alee 
pay complainomte’ seliciter«’ feco." 

Xt would, therefore, aram mecevcory mercly m test 
the record before us by ouch mule. 

it de net qestioned thet the D411 clearly ond 
preperiy sets up the rights ond interests of the partion, 
ond it omly romeime to determine «ho ther the mit was on 
“gmiesbie* one, or whether the complainant's attitude toward 
the defendentea war *heetile, sc that defendente vere required 
eo empley counsel to pretest thedy interente.* 

it would extend this epinieon te a warccrencble 
hemeth te ettempt te state the vardous ciremmetences under 
which the onarts have held the preoces(ingy mot to be wehecblie, 
md whet the attitade of compleinat’s seliciter is regarded 
as “hextdle.*  Q@uffice §t ta eay thet it ie cleorly deductible 
frem nowt of the cases thet the veard *entocble* im most ine 
etmmees dometer ait shoonee of a omicoversy im » Legel wemse, 
am ef facts or ciremautenees which gurtify oaployment of 
Goumrel by defendants te protect their interests. The courts 
have frequently referred te « omit os “net eufiesble* chem 16 
wae © cemtested mit, implyine gonersiky thot to vender it 
there muct be a legal controversy, or such a hostility «x 
might affeet the defundmts’ interests if met duly quarded. 
im Stenger vy. Bdwordg, 7% E21. O31, At woe held where the uit 
is om amdoable ane, « wliciter's feo may be taxed an coat, 
wat mot af there ds » contest. oid in Jorterkl v. DeVault, 
159 Tl). 395, the court snddg “The proceeding nee net boon 
wi wmiecable ane, tut hetly contested by the parties.” (p. 357) 
Im the Molwllon cove, cuprn, compleimont's counce. sought ot 
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wunfete odyemtegs for hin cliont, tue incicoting « hoctility 
towards defenduste vbich fustifict tho comelmaion that 4% was 
Mevsonery for defendsante to be reprecemted by their own sowneed 
t protect theiry rights ond obtain « juct porti then. 

the «acotion «rises, therefore, whother the pricesding 
at ber could preperly be denominated ov mot om ashesdhe one, 
or whbther there wie ay hovtility ouggesting the necouskiy of 
deferdents precuring thudy own eounerde 

The record dgscloses that there was same illefeeling 
between the purties or thedr counsel which arene moimly over om 
Wiwillingwes«: of defendants to comply vith te renueet of com 
Pleiment’s cewies, thot each of than pay oncethhrd ef 00 aa a 
foe for his serviees im the .éminietrotion of the estate. it 
alee apeeers there wae onme talk with refercuee te on ealeeble 
@ivieien of the reel aid personal property of the entete of andd 
Qomsers, deoeneed, bat thet he nerties mover roadhed a egrese 
ment. There was alae confhdeting tectimeny ec to “hother or 
Not there wea om agrecmant thet mo B41) fer portition should be 
fhled, and woare dmpreesced that the jllefecling cresieg cut of 
these differeneen, which had no direct bearing up the merits 
of the portition sagt ail presented no legel comtreversy to be 
adjusted therein, corved te furnieh « pretext for sutting up 
dematervrial feomes im the chewers emé the creas PALL, opparentay 
for no other purpess thai te Gefest compluinent's elaim fer the 
imelucion of her seliciter’ts fees ip the costs, “at mero ille 
fecling growing out of such diffarmers is wet suf iciens of 
itself to werrent finding thet the mit wae wet onfestle, (Seazh 
Ve Soerh, 122 TLk. Ape 129.) 

Ser de we find in the record ony evidenes of hostility 
foward defendmts which required them to procure sewacel fer 
the protection of thedr interests, As confirmed by the deeres 
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complainant's t4A2 o¢% forth thedr rights ead interests 
vorreathy, oni there tran meting tn the etthtude of har er 
ney counweh, befere or during the preeseting, wien imddented 
# ddopooition wo toke omy untedr ccvettege of ¢efomcente in 
the dfiviaiun of ofther the personel or real evtate, 

Now {xm an excerine tien of the plesdings od evidence 
dq we find way veal “contreveray Im c legel eemee.” (pgetiord 
+ Gesu, 240 LLa. 472.) 1% wan odd im Bethomey yo Bodm, 

M64 X22. 695: "Xt de evident thet the good ond enbaten tind 
defenve which may be Imterpere and whieh 421 prewert the 
sliowsmnes of « fee in « defense of « goed ott eebe tential 
chaveavter.” Im the aace ot ber the curt held thet the Acfonne 
was not of thet cheroctor. 

Zt romaine, thorcTore, te semeider she ther the ontuve 
wt the duSomee seught to be mode in eoypedes presented « Ingnd 
omtrevercy. Seem = crbktfierl examine tien of the wlendingn we 
thick 24 may be sada thot meet of the owermente upon hich 
defendants make iho pretext of « tefanee might well heave been 
diduregarded aid axpunged from the stower md co deerec heve been 
eitered wpon the petitden and eteieetons im the enewer. After 
the omawer adedtted the essential vrornents ef the peti tien sc te 
the eights sad interests of the partion 4 mode oly tee deniala, 
‘OG, Of the wmecessory crermonts fn the petition (Rew y. Reve, 
464 This Appe 267) thet dofendents refeond te comply vith come 
Wieinsnt*s reewert fer « velwiterys divictom ef the real e=stete, 
wid the other, = demdel thet exwplheimemt wor attitled to hewe her 
weliciter's feem azscnsed umd olbewot, ol. theagh herr wae we 
sliegstien with regard therete in the bi11 tut simply « preyer 
te thet offen, 

The aewer then proceeded to meke the fellewing ime 
moterial cvarments, Fivet thet the parties entered inte om oral 


agreement thet me bill fer partition should be filed. “hile 
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such awerwomt, Af true, snothinted ne good and wubstentied 
defense to tw Uhl, aii oo om ore agreement, pertaining as 
At a3¢ to resi entate, cls net be mfercet, the syeraent — 
wan protebly intended to fyrmioh « beshin fer the cledy thet 
ths presesding wes not om onbooble ene. Asc before stated, 
wadde euch agrecmemt win tadzsd about the teutimeany ie se come 
flictang thet 1+ de amet clear that the porties arrived «t my 
@efinite wadersteading. Av defedonts oftermrda f4he6 thet 
G@rgua b222, asking Sor perthiien Guy ore harely im « pood chem 
to complain of conipleimont's D421 on the growmc of suck am 
egrecmens. The avormem4 wo viwidy dmaterdal a0 « cofemee, 

it ie Next overred ict tue porsens, included samng 
the cefemdemte tw the WALL, ave dm pesnecodonm ef ser tade pared es 
of real sctete, but teat the soture of their tenancy is saknow 
te the (cfendente, There one mo sitempt te preve Ow natave of 
thedy tenancy, oid its imesterialiiy aay be inferred free the 
fact tact 4% de slieged dm the cress Y4l) thet they sere temonte 
from mamth to mamth, The objustion seems oo bs « frévelows ome. 
smother iamaterdel evornent woe Gaet the odminieireter with the 
will stnexed af the estete of edd Summers wos Ket made a party 
éafendent. Unless the »<reemal property was Dneufticien te pay 
tea debts af the decenced, mi no euch clhedim ona made, 1% wre 
UWikhecetacry to make iim «= porty im ouch capachty. (Stehlerd y. 
Nyroum,< sures Lhews vy. ightmer, 277 Al. LGA, At4.) It wae also 
alleged that oeid administester, sither ac much or sc am agent 
fer ewaplsinent, had eolise$c! reats from the veal estets ated Rad 
feilet te acogumt for the sume. But there are net oly an 
everments fraa waieh aick =m sccowlting ceeid be noked for frem 
Sempleinant, bat om accounting has mo necessary commection with 
the portdtion of Lond. (Atebiord +. Syrum, supra.) other 
everment was that Summers at hdu death, wee aleo poeseneed of a 


ei Saat gomez ah » bees faa ab PE , 
shee aba a so rela Ak wy abt J: ee Ae 








et ee vas ate yee » ate an: “ pin | 








Pane ah 20 ee hate‘ bie rodent irae bhes, alt a zy 

Suna raat ‘viobin Jao tt: ware aorom hob eotgne: na of tea rekavion | ‘i 

“pat oe iets ete east gat ial aude a9 deme a pada a 

meh HG Leamsn ae HARE: ba sap en Koo sede aad st mein, 
stb spbrosmans ypesawodie oa nad mateo E Mm tet ene, | 
cudbam Tastes secon ae ieotioen) knee be mebhhteng ath 


ole 


Gertain let 6. ‘the proof showed that he wee met, wat that 

the let had been decoded ta one Peechie. “ven if the lot hed 
beam o part of the weal eutate Left by Summers it wee net 
wecescory that it should be included im the bAL1 for partitien. 
Bread ve Mong #t whee 135 111, 253; BW Cyc. 153.) The omission 
te mention wich let, therefore, would not have been on error of 
deseription even hei i¢ been included in the reel estate left 
wy the deceased. 

The emewer then proceeds to vtnte that the complainant 
has failed aid neglected to ect forth in the petition (1) the 
nomen of the tonante ox the charester af the tenaney (and there 
wae we ettempt te preve there were amy); (2) to cet forth wll 
the »roperty oamied by said -ummere ot the time of his death 
(referring prowumeably te sehd lot 6); (5) t show the oxcet nature 
ef the interest of defendmt Peechis im a Gertain let 7, wileh 
the b41) alleged was under « contract of «ale from oad4 Qemere 
said Peachie, od which was preven to be the fact, (If there 
Wee such om agreement the Let ceuld met be preperiy imchaded fer 
portition, sad if there wax mot it wuld be properly imcluded. 
The proof, hovever, showad there was mcsh mm agreement); (4) te 
show sdjudicotion of claims, if ony, im the estate md whether 
inventeries were properiy f§ied im the Probate Seurt, ond to make 
tlaiments or arediters, if omy, porties defendemt « oi of ehigh 
is immcterial unless 4+ wxs sverred that the personal property 
of the catete wee ineufCiciat to pay the debts. 

We comnet bat regord these various avermente ap 
frivelees «nd os moreky Ginitenied te <ive the tmprescion of ucking 
a defense eo ae te prevent the sllowanee of seliciter's fers. 
Mene of these avermente raises o legsi contreversy or presents 
& good and substemtial defense. 
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At, therefore, there wis no demfal that the rights 
od interests ef al. the purties im interest were uot correctly 
eet forth in the b411 for partition, md os the court decreed 
that they were correctly sot forth ed that mo goed and aube 
Steitial defounse woe intorponed, mi oe thore wae me evidences 
of « disposition or attitude on the pert ef compininont er 
her eoumeel nat te accord to defendomts the some righte abe 
Bought wader the stutute for herself, wo foil to see thet ony 
hegel coutroveray was radeed by the onewer or that omy hostility 
exinted which readred dofendente te eapley councol te protect 
their interests, or thet there wae euy otete of facts chich 
woud Justify denemimoting Gwe oft ae mot om ambcable onc, or 
holdimg that 2¢ would be inemiteble to tax comploinat's 
doliciter*s fees ax port of the costs. 

Aceordingly the order will be reversed with dixeotions 
to include auch feon a0 pert of the couts ef the oat. 

KQVERSSD AND AEMABDED “ITH BER CTIGNS,. 


Piteh, Fe Jo, mid Gridley, Je, coment, 
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BR, ost 16k BAREIS DELIVERED THA OPINION CF THE GOUT, 


Plaintiff in error was cenvioted and sentenced for a 
 wholation of the TLidveis Seeurities Law, The informatian is in 
| four counts and gharces him and other defendante, mane! as officers, 
directors, trustees and ageats of The Pandera Wig. Co., Ltdd, a 
. commen law truest, with (1) wilewfully offering fer anle eeourl ties 
_ defined by said Lew os Class *D" Securities, to-wit, beneficial 
 ieterest shares under sald company; (2) unlarfully eelling ouch 
 phares to Karths ©, Kalloek; (3) the unlawful sales of said seeuri- 
thes to said aliock ond 4ivere other persone, and (4) authorizing 
| and assisting ic wilerfyl sales of such securitics. 

Several points urged for reversal need not be diese 
cussed, As te the alleged urcenatitutionality ef the law en which 
the invermation in based, net enly is the point waived by coming te 
this court, tat the law han already been held te be sonstliutional. 
(Stewart v. Brady, 300 111. 428; People v. Lee, 311 Tli. 88%). As 
to the point that the eharge is net auffielently certain and apecife 
to enable plaintiff in error te prepare fully for his defense and te 
plead the judgment in bar te any subsequent prosecution for the same 
offense, it te wneugh to ony, im the abeence of any attempt te point 
Out in what respect there ie uncertainty or insufficiency, that ve 
fall te find grownds for the contention, 

But an exacination ef the evidence leads te the conclu. 
4 sion that plaintiff in error's contention that the evidence is in« 
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suffictont te wurtain the conviction is well taken, 

While we think there can be no question that the 
eertifieates or shares of beneficial interest in - commen law 
trust, such as the Pandora Mfg. So. Ltd. is conesded ta be, are 
iucluded in the term "“seeurities” os defined by seetinn 2 of the 
Securities Act (Cahill's Gtata., ch. 32, par. 255), amd that « 
eonmon law trust is acenable to the provicions ef said act, ae 
hae been held in this State, (Kinross v. Cooker, °94 111. Ape. 111) 
and ap like statutes have bees aonstrued iu ether Jurindieticns, yat 
we fail to find sufficient evidence te fuetify a finding ef plaine 
tiff in orrer's guilt of a sole, er offer of sale, of certificates 
under sald truet or of guilty aeccesseryship therets, as charged in 
the inforsation. While there is seme evidence from whieh an in- 
ference of cullt might be dram, yet we think it is altegether toe 
weak te supoert a eriminel cenvietion. 

Xt fo true that plaintiff in error helped te organize 
enid onemen law trust end wae ome of ite hewrt of trustees and 
treasurer, oid that the certificate eteck bosk wan for a time kept 
in his office, from which certain certificates of beneficial Laterest, 
appear te have been made out and signed by 5. J. Trumbe ee presi« 
dent, and ire. Mulbert es secretary. Kany of such certificates ate 
tached te the stube of the certificate book were Introduced in evie 
dene@ purporting to be issued te certain nueed individuals, moet of 
which are marked as “cancelled,* and with reference to which there 
Was me preof ef either delivery or sale. 

it appears frea the instrument of trust that Truabe, 
the firet president of the company, was alleted ol1 of its entire 
196,006 beneficial interests shares in two certificates, fs. 1 fer 
76,000, ant Bo, @ for 24,000, and that the latter certificate was 
turned back inte the treagury, ant that there were several certifie 
entes purperting te be ienued from enld certificate Bo. 2, These 
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several certificates appear to have been ones detached from the 
stubs, ond cost of them later reeattached and eaneelied. There 
was, however, no proot of eny setusl sale to any of the persons 
mamed in any of the certificates se cancelled or of any transactions 
with them, nor to persona nased in the stubs of certificates that 
were missing and unaccounted for, exeeot the eale to Mise Kattha ¢. 
Palleeck of tro hundred shares, ai* vhost wee gisimed te have been a 
sale to Ere, Yhitlock, an4 alse 4 sale te Urs, Weir, There was no 
preoft tending te explain the issuance of certifienter to samy other 
persons than these three parties except the original tranefer of 
all the certificates to Trusbe in payment of the assets of the 
trust. 

The proof of wale to Biss Halleck was merely te the 
effect that some time after she purchased the stock through other 
pertios she had « talk with fiulbert, whe admitted that he had re- 
geived several months afterwards a portion ef the purchase price 
Fealized from her note civen therefer, There eae no proof cone 
mecting Hulbert with the sale or showing that he had any knowledge 
thereof until long after it waa made. 

As to Ere. Shitilock, to whem certain shares were 
iseved, her testimony with regard therete ie very contradiotery. 
She agpears to have been oreeident ef a garment seepany, smd it 
was inferabls from the evidence that the patents or business sold 
by Truuke to the trust relate’ te garmentea. She beeane interacted 
im the Pandora Mfg. Go. through Ibeie, one of the trustees and a 
defendant te the information, (wheee conviction appears te have 


been set aside for some reason) whe browsht her a certificate for 


5,000 shares and asket her te help finance the company either by 
disecowting ite netes or buying shares therein, That was in April, 
1922. Such a certificate appears im the steck beok ag camcelled 
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April 28, 192%. Ghe appears te hove become president of the 
company about that time und wea inetrumental dm brining about an 
egreament Aated April 6, 192%, between a brokerage soneern by 
one Dorm, ite president, en! the beard of trustees of said core 
pany, whereby the brokerage concerm waa to dispese of 15,000 
beneficial interests in sald eonpany upon « commiesion. hile 
sald agreement wae signed by Bulbert and others ae the beard of 
trustess it dees net apoear that any sales were wade or offered 
to be made by wnid brokerage concern for the trust company or 
that enything was dene mier the agreement excest te take the 
stock book over te Dow's offiee ac that he cewld Fill out cer- 
tifientes eigued in blank, Whether any such certificates were 
agld and delivered does not appear, Mra, Phitleck claimed in her 
teatinonmy that her dealing was with Truske and eomeaiated of the 
purchase of one-half ef ths patents, or, ua eho states im anether 
place, one-half of hie beneficial interesta, dbut that she never 
Teceived = certificate therefor. No vertificate amoears te have 
beun inened te her exeept that for the 6,000 shares given te her 
by Bubcia if che would cot s# president of the trust, om4t for 
wiieh she pald nething, While she claims te have paid Trunbe 
$5,060 or more, whe held benefielsl interests in his om name, 
whieh seen Trou her teatinany te have been the subject matter of 
their agresnent whatever it wae, yet for aught that appears te 
the esntrary, such money wae not pald fer treasury stock or in- 
terests, ani no proef wax mede of wy sala of certificates te 

her which Rulbert prameted or of which he had any knowledge. 

The enliy proef ef an slleged sale consisted ef a 
certificate issued to Ars, Mary Weir for 160 shares, signed by 
Traxbe as presifent, ani Nre. Hulbert as seeretary, ehich bere 
the @ame date oe a certain dcqumant aleo introduced im evidence 


Stating that in consideration ef a certain investeest mate by her 
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in the sum ef $500 in said company a majority ef the trustees 
agreed that she “shuli be in charge of the introduction of the 
Pandora geruent in the Geminion of Gansda when the tise arrives 
ter ite introduction therein," Hulbert was one of the trustees 
whe signed the deeunent. There was no proct, however, that she 
paid the $806 or that euch certifionte was ever delivered or that 
anything was dene wader said ogresnent. 

There io some basics, however, tor the inference that 
the investment referred’ te in the agreecent was the isexance of 
166 beneficial shares, and that euch « certifleste was, av apreas 
fron a stub of the cortificate book, made out by eomehody, unit 
that Hulbert by oigning the agreesent had aetuel knewbedge there- 
of and was a party therete, Nelther Ere. Yeir ner anybody else 
testified to the tramenection, in the stsence ef further testimony 
te show that 4 saie or offer to aeil was setuslly made we think oy 
gomviction should not rest ween the bare infcrenee aliens, Bet- 
Withetanding wafavorable inferences that may be drawn from the 
testineny we de net think there was that quantum of proef which 
would Justify we in suctaining the convietion, 

REVERSED aD ABRANDED, 


Fiteh, P. 3,, wd Gridley, J., concur. 








BR, SUSTICR BAAS MGAIVKATe THY OPINION OF THe CONeT, 


The wale question presented on thie appesld is 
whether the court erred in directing o verdict for defoudsnt 
at the eloes of plaintiff's qase. 

The ection in ane t reoover domagen fer a personal 
imjury. ‘The decleration charges seth ordimary and wilful ond 
| weattom negligence. 

Plnintiff*s evidenese disclosed thet she and other 
vane om lenving a coment plant where they were employed were 
invited ty the driver of defemdat's truck, wiich had fuct 
beet driven cut of the plant leaded with bage of cement, te 
get om the truck; thet they cot on, some aitting om the 
seat with the driver, mid pleintiff on a eement bag back of 
the seat; thet after « ride of some tye miles, at « point 
Meer her howe, the driver stepped the truck, and requested 
the women te alight; thet plaintiff was the last te get off; 
thet as che attempted to elicht, she took held of a stoke of 
the truck end etepped dew: en « step ef the truek, and while 
ome foot was om the step aad the other on the ground, the 
trugk eterted up causing her te be throm se that the rear 
wheel peseod over smd erushed her right leg, necessitating 
ite smputetion, 


Es ae 


; y . i 
bs cA ane > eae a 
3 nt ea i sea ‘ 
iiibiiscetry iat payne (5 

Vaihie tie eee 
: oe b a i 
: se Raat ETS, Aer MRE , i ¢ 
rs: atid 7 





fummaney 4 tal + nein revodey a ‘ei a mts i eae 
tite’ SAAN RY bale _~ meee Bled oe “yt: alte cembwol seti 


oe hep - ic Sebatonan son oe iw om oat 


sensi: 


bafeganon ite: hour ante ee seni ot Dia 
ithe Py oe doteh oat ‘ar ‘VRRS indy hesté ity ttn ae pesca ll 
9 tite a to ada stom ie titan ot + sapannttn 9 


ian cxibinis geod it epltse gout bates om move ‘een Mor, 
alii iis abi’ 


Sees 





ofa 


The evidener of plaintiff tende to shew thet when 
the driver started up the truck he was lecking toward plain- 
saff ond could ese her slichting therefrom, thus presenting 
cirewastmmeoesn for u jury te way vethor he wou chergeablhe 
with knowledge that che wes in o position of danger «t the 
time he started the track, ed whether storting it under such 
civcunstemoen wan a2 wilful aid wonton act. Defining «a wnten 
act our Supreme Court hae sadd: 

“im intentional disregard of « mow uty 

necessary to the eafaty of the poersen oF property 
of snather and om entire obeence of eare for the 
Mfe, percan or of others, och as Oe 
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that hia conduct will natureliy md peohenhy result 
-. . tie. Yo oe 
Giving such testimony the mont faverable interpretation 

for plaintiff, os must be done, (Yeee vs Yegn, 255 131. 414; 
Hedigrem Beoress Coe V+ Keuge SuReGs) it had some tendemey te 
ehew thet the driver sterted the truck while he had actual 
er constructive Imovledge that plaintiff was at thet time im 
& position of demger, od such abeence of gore as exhibited 
“” senecious indifferenes te conseqiences,* thus requiring sub- 
Wiselion of the case to the jury om the iseue ef wilfwi and 
wmten ingury. 
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Reaching that conclusion we need not conaider 
other points raived by plaintiff im errer a» it becomes 
nedescary te reverse the judgemt aid romemd the couse for 
a mew trial, 

RSVEAGKS AND TATORD, 


Witeh, ¥. J., cmd Oridloy, Jo. concur. 
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UR, JUSTICK WMS VMLAVRRD CHE OPMTION OF vHE coBRe. 


Beiter Berumdys reeevercd 2 jJudgwent by econfersion 
egednet Wolter Lakomski fer $900.90, aid om execution thereon 
was retuned “no property found aid mo part uathefied,* 

Af termrda oppelies Lemmard ont one damevaky, mong ethers, 
were wunetied «a gomishess. On eral onower hy Janevaky, 
® gadget fer G01 was entered agednet him os garnishee, 
which, apyellee «tates here has been padd, thas reducing the 
cmeant due om the gudgmont te $100.08, Me mewer wae made 
by Leonard, Wat the court upon the evidener heard diecharged 
him, ona from the judgoent erder of (iendeced this «pyesk 
is taken, 

2t appeare that while Lakemeki wae indebted 
Reremdys en hie promissory mote on which seid judgment was 
entered he made a talk wale to Leemerd through Jonevoky as 
broker, of « steck of goods im hie «tere for MVOC, which 
was paid te Jomevaky wider same sort ef mm agreement whereby 
he wae te poy the other orediters of Lekeeski in full and 
thes pay Beremdys fram chat wae left. At the time af the 
gernivkeent Joneveky had left im his hends only 9501, for 
which fudguent wes taken agnimet Mie as ofereenid. 

ss Mie At wae tentéfied tint Lekemekt furnished 
oomoveky with « iiet ef his ereditera it oppesre thet ne 
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written etetement under enth cantaining « complete linet of 

the wender's crediters, their sidrescses eid sneunts owing 

each, wee either demanded or furnished prier te ouch sale, 

as required by Seotion 1 of the Bulk Sales Act. Wor dad 

the vendee before taking posevmetion ef the goods or before 
payment ef the purchose price ease te be delivered, xs te< 
quired wy said Section 1, a netics in writing to exch ef the 
erediters of the prepesed purchase. Under the terme ef said 

att, therefere, the sake ont tremefer af the gooda were freudulent 
amd void aw sgeimet the erediters ef the vender, As ageimet then 
the goods would be regarded, if et421 held by the purchaser 
Leonard, as the goods of the debter, ead, if sold, the proceeds 
therefrem wuld bs regarded ae the debtor's property. Im either 
event Leonard wae aubject te gernisiment. (Momeki ve “mihth, 224 
Tll. App, 206, md sates there cited.) 

The court's rulings were predicated om the theory 
that the placing ef the purchags price of the geeds in the 
tumds of Joneveky for the bemefit of the ercditers relieved 
the vender and vendee of the necessity of complying with the 
provisions of the Bulk Jalen Act. neh « pocition is ustensble, 
(Block v. Bravke$t, 214 I11. App. 488.) The esurt seemed te 
think, too, that the act protects only merchondise creditors. 
The statute is not co limited. It has been held im this ‘tate 
that &¢ epplies to any geode or chattels eeld in bulk, @ther- 
wise the in the ordimery course ef trode im the reguler and 
usual tromeection of business, (ec 27 6, Joy Bea. G80, nm. 17, 
wd Illinois exves cited.) 

in view of the evidence showing that Loenard purchased 
amd asquired pessessien ef the dchter's goede in vieletien of 
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previsions of the Bulk Soles Act, tlms rendering the sale 

wold, it wes ervey for the swart tw divcharge him, Accordingly 

the judgment of dioxfosel o9 t him will be roverwed mid the 

eemuse rematded for proper procedure under the Gernishment ote 
BSVERGAD AMY HMMA, 

Witehg ©. Fey Md Gridley, Jo, momcur. 
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ER. JOITIGE BAMEES PALTVERED THE OPIEIGCH OF THE COURT. 


This acpeal is frou a Juigment om the finding of the 
eourt that plaintiff recover against defendent damages in the ews 
of $231.99. 

The esuse of setion set forth is the statement ef 
@laizm ie “fer less of prefite” resulting from « boiler explesion 
on December 23, 1923, caused by the megiigence and carelesenese 
of defendont, om presisers which plsiniiff leased from defendant 
emd which were clesed after the expleaion, by reasen of which 
Plaintiff was unable te dispose of a ateck of Christeas trees, 
mistletoe and wreaths shich were left in the premises «id beesme 
Worthless after Christmas. 

The evi¢ecee discloses that defendant vas om agent of 
the gener of the building (whese name er residence ises not age 
pear) an? through ene of ites agents mage an oral leace of « store 
im the tulliding te plaintiff for the ocried of tee weeks from 
Desenver 17, for $25, fer which receipte vere given in defendant's 
mame by one of ite agente; that em explesion ef the het water 
heater in the basesant of the building tesk place December 25; 
that pursuant te an order ef the fire department that s sign be 
pat up te pretest curiesity seckers fdefooiant pwt up «a sign on 
the teilding reading "peadrous keee cut;* that mest of the stock 
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worttless. Plaintiff clee aade preci tending to show the value of 
the entire stock, lesa some mistletoe he had sold efter the ez- 
plesion. 

Bvane, one cf defendant's sgenta, testified that on 
the meording after the explosion he offered plaintiff anether 
store near by ond effore# to help raseve hie steak therete, 
bat thet pleietiff sald netoing sc4 went oray and 4414 neat ree 
turn for tre or three daye &fterwaris, 4s to hie making euch 
effor he wae corroborate? by ome cf defeniant's ealeazen. 
Plsintiff, hewever, decie4 that the effer was made to hin, 

Se to proof of negligence plaintiff relies apon the 
dectrine of reg inven lecuitur. ‘there Seing seme evidence, though 
meager, tending to shew that the bhell«r was water the centrel and 
management of defendant there io recom fer the agplicaticn of the 
éeetrine, 

But while there wae seme evidence tenting te chee 
that a porticn of the eteck wae 4estraved by the szrlozion, the 
evidence ses net wulficient te show that the loss of the rest of 
the steck or ite vaiwe «ar tho sroxiuste reeuit of the explesien 
in the abeeree of proof that ft seukd net hawe been vanored from 
the tbuliding omt by the exercise of rearenable efforts heve been 
fisesesed? of. iIm witigatien of the leas sisaitntif? should heve 
made such efforts. (Peek vy. Chicage Rellways Se., 270 ill. M4). 
There was eqome evidences tenting te shee thai the preperty esuld 
have been rexoved, amd mone to shew that 11 conld ast. Pleistiff 
alieged im his statement ef elaim, bet failed to prove, cue 
diligence te mitigate the loas from euch explesicn., The fact, 
ae be teetified, that Be made efferte te dispees of hie steck te 
coempetiters and suceeededt im selling wreaths amé sistictee tende 
te shee that he wae sable te reseve sowe of the sicek; smd thet 
ether steck sould kere been removed aay alse be inferred fres th= 
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faet that the collapee ef the beilding frem the explosion was in 
the rear and that the stock im the freut of the estore remained 
wainjured, on¢ frem the ewidemes, if believed, that defendant 
offered te remove the sane for plaintiff. At sny rate, there 
wast no tvideace that Lt cowld not be reneved by reasonable 
efforte on the part of plaintiff, 

BZenea, even upom the eceumption of defentant 's 
Misbiitty, it connect be sat? that the entire lees of the etoek 
er ite valee resulted from the explesian, 

Hor doer it meceeveriiz follow that pleintiff in the 
absence ef ac explosion coni<+ “ave Siseased? of all ef hie eteck 
within the tes days Left for marketing it, «fter #eick it bees 
worthloue. 

The evidence being ineeffiectent te evetein a Judement 
fer the entire stock in the sbacues sf =dequats prasf te «how that 
the entire lees was the proximate rasult of the explosicn, and ve 
boing unakie te detereine therefrom how wach stock was detireyed 
or the valas theresT, the judpment will be reversed ond the cause 
Tesonded fer a new trisi. 

BEVZRGED ABD ARRARTED, 


Fiteh, ?. 7., od Gridley, 7., eencer, 
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WR. FUGTICE BANE OALEIVEND THY OPINION GY THE COUNT, 


This is « audit im « feurth cless ense brought by 
appellant againet appellees fer am alleged breach of warrenty 
i roupect te 1000 cigaret caves eold by the letter to the 
former, 

im «2 former suit between the seme parties in which 
appeliees sued apvellent fer the purchase prise of sadd eases 
appellent filed «2 seteaff based upon the some grounds av this 
Geuse of action, te which appelieces filed « general denial. 
Wpon the iemics thus formed there was a judgment fer appellees 
(defundente in this cave) “hich hes became fineh by affirnmee 
im this court. 

The giat of appelimmt'’s statement of claim is that 
the cigeret cases bonght of appellees were not reasonably fit 
for the purvoses for which they were intended and did mot 
correspond with the dewerdiption specified in the contract of 
gale, ond by reason of their ahiypment ond return epreliate 
imeurred divers expenses, damages a4 loss of profits, 
Appeliees did met question the contract but demied the alleged 
unfitmeas ef the goods ad their foilure to correspond with 
the terms ef the agreement, and plended said former judgment 
im dar. 
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Appeliont contends that appeliees failed te extablich 
& case Of former adjudication «id orguee thet the verdict 
rendered in the former eudt wos bovod upem the comeen counts, 
amd that the court wefueed te ellew «ppelient in that gose to 
amend’ ite pleadings se ee to presemt the iewe involving the 
mostion of breach ef worranty. 

The record im that ¢ose @inelones that the recovery 
sought wider the comeom counts wae for the price eof the goods, 
oma thet appellant plecded os a defense that aprelices agrwod 
te memufacture sodd eaves im secerdenes with corteaim samples 
and utterly failed t momfoecture md deliver t appellant enses 
im accordenes with aud eauples and ogreement, ond else filed « 
eetesff claiming damages for lees of ite reasonable prefite by 
reosen of ouch breach of contract ad failure. The set-off, to 
whadeh there was so general denial, waquestionably reised the came 
isoue prevented here, bearing m hich there wos evidence 
offered by apoeliont, mad the Judgment ageinet eppelist wae 
conclusive of thet desus, which wee presented regerdiess of the 
eourt's refugal of at eucndment osked far by defendent after 
verdict. In the tee eudts there was identity ef parties, ef 
subject matter ond of seuve of action, Appellant's claim fer 
@emages wider it cet-of*, ehich is im the nature ef a croes 
setien, was based woem the seme grounds, though met ee specifically 
Stated, on xhich it eecke recevery im the present mit. We 
gannot agree, therefore, with the comtention thet there ens not, 
and could mot be, on such o state of the pleadings in the former 
One@, mm edjudication an the cume issues as sre presented im the 
@aoe at bar, "Zt fe well settled" says the Supreme Court in 
Feople v. Symmet ight Go., 406 TL1. 277%, “by the decisions of 
the supreme Court of the United States oma of this court thet, 
where a former adjudication is relied upen oc am sbeolute bar, 
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there mvt be, oo betwoum the cctions, idmtiity of the purties, 
af eabgect matter ant of couse of sotion * * © In order thet 
he Juégeent in the first owt aheall operate co m estoppel im the 
aegend wit, it miet appear om the feae of the vevord oF munt 
be chow: by oxtrimele evidenes, that the precise qeetion was 
Yeleod umd determined in the firet mit.” 
Appellant quotes other expressions from the last 
Cited case mid slee from Ehveredde fo. v. Toumshend, 120 111. 
Dy ta the offers thet where 2 judgecat in a former cave ia 
rendered upen the merits aid » scvemd aetion between the o-me 
parties ia upor « different claim or demand the judgment ia the 
prior action eperetes «<* om oateppel only os te these matters 
in issue or poimt comtreverted therein, "and the inqgsiry mact 
giweys be ao te the point or qiection setualir litigated md 
determined in the original action, met what might heve becn 
tims Litigated ond determined." Fut it sppeere from the reoerd 
that spoelient intredmoed testimony ian the former cane tending 
te show « right of recovery upon itu set-off es that it would 
appear that the question fmveived here im the independest suit 
woos s@tisliy litigated aid determined in the ferwmer mit. 
We think the rule stated im 54 Gorpus Suris, Par. 
2266, is apobicable: 
"ALA defenses to plaintiff's eouce ef action 
which were set smd adjuddiesnted are coneluded by 
s judgment far » t4ff s@ that they comet theree 
be urged ax ps further ade i wpa 
the same couse of 4 er in Li tign tion 
betwecn the — a the ecme subject 
motter, Tnder 8 Mule, matters alleged way of 
aefence te m action und fully megetived by the 
gudgmont therein, camet ofterwards be made the basis 
ef a mew setion by the former defendant againet the 
former plointiff even though in ite subsequent action, 
the complaint auplifies the former defense by oteting 
the evidence t preve it." 
Without quetimg from then the follewing cases somewrat 


similer te this sre illustrative of thet rule: Blodgett & Orowel) 
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GB> Vo George Sohinge Go.994 Fed. 569; Reawet Bigs 9. ve 
Heore, Bros. Ginee Go., 168 Fed, 244; Borman ve Homey No 
GASee, 194 Rewe, ©4a; GAlmexe Ve Widdiome, 169 Bonn. 253, 

While 1% hae been sada thet the doctrine of former 
e¢judiection extends net miy te the questions setuslly decided, 
wat to o]) grounds of recovery or defanse whieh might have been 
presented, (Reephe v. Mexrieen, 283 12. 625) we think the 
reaeré ef the former mit intredmoed im evidence in this ose 
waot be regerded os om wijudiention of the werits ef the deteofr 
od, therefore, of the suse of action in the imstemnt onse. 
Thet being ao, the fxct se extabhdahed eemnet be meetin dicen 
in qisetion beteown the sue parthes, e think the plea of 
Zee Mtherte woe metodines, 
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WR, JUGTICN GREY DXLIVeR=D THe OPINION or mm cour. 


im an action of soommyedt to recever 3600, claimed 
68 2 Delenes due for tuition ad teard for defencant’s miner 
som for the acheel year, 1961945, the court, after « trial 
without « jury, found the iesues in defendant's favor end 
emtersé judgment against plaintiff fer coste, mé this 
appeal follow:d. 

it is alleged im plaintiff's amended deglaratian 
that on July 15, 1922, defendemt mate aprlicetion fer the 
Fevervation of « place st the echaok for his een, iterling 
Revie, during the echsol year 19221923; that ot the time of 
the meking of the applic» tien pleintiff’s anal cherge for 
tuition and board of « yipdl woe 14,000, due ond poyable at 
the opening of the acheol in September, “but, if desired, the 
payment of oneehalf might be deferred until the feliecing first 
dsy ef Jomuary;" that the rules ef the school previded that 
"in eave of dianiecel or withdrawal ef « pupil during tha 
seheol year no part of the emmusl b411 fer beard end tut tion 
poid would be refunded, ond omy smount unpadd remadmed tue te 
Pinintiff,” that “the woe ef tobacce in amy form is powi tively 
forbidden md infractions ef this rule are severely pumished,* 
wid that "a second offense leads to imstent digsisesls* ond 
that defendant had lmowledge ef the smount aherged for tuition, 
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@te,, of the terse mi conditions upon «hich the seme become 
due smd payable, ond of the existence of eoid rules, It is 
further elleged that defendunt's application as secepted ond 
that hide son entered tha school woom the termes ond conditions 
and subject to the rules aforemnid, remaining thera wae 2 
pupal until January 26, 1923, when he wee ifemieoed for "as 
wiolotion of suid rule forbidding the uve of tobacce;* that 
the oon, previously wi wible « pupil, hot vieleted enid rule 
during the poecntiug pours that om Moy 10, 1922, pieintiff 
metified deofendouit of suck vieletion ond thet if repented it 
woald be impossible te keep the som im the school; od thet 
defondemt paid §800 om accnumt of the tuition fee ef 1060 for 
the echeo) your beginning im Geptembor, 1922, tut hae not paid 
the remaining 6500, although often requested oo te do, 

Gn the trick the deposition of C. %, Bewhali, Hend~ 
mactor of the echeol, end verious lottiers ond papers were intree 
@uced in plaintiff's behelf,  Sefendent wae « witness in hie 
own behelf, and other letters, ete., wore intreduced by him. 

The follewjug Facts were dincheseds: In Barehy LP20, 
Sefondeat made spplication fer the edmiesion of hie oom, then 
AS yeers of age, for the coheok year, 1990e 1971, thet began 
about the siddle of September, 1990. The applicetion ras 
aecepted and the sen attended during that scheek peat. He aleo 
attended under snether «pplication during the fellewimg scheol 
your, 19%ke192e, Defendant padd the tudtion, ete. fer both 
yours, omd at «Ah timer had Imewledge of the rules of the seheolk 
Pegeriing the ongunt of the tuition, «t¢, aid the time or tines 
of the pagment thereof, ond aleo ef thoce forbidding the use of 
twbaces im wiy fora by = pupil oma the proscribed pumiebment for 
VWelations thereof, which rules were show: to be substentlally 
eo alleged im pleintiff's deelerstion., While in ettendence 






it ee juonton ‘ort? ot es, 1 ae ikon Maken 
Re GR. Te watt. matin wae 2a tone OG 











seh oF ou boteembeT amet auntie yet ‘tor 
oho .bistteal «8 sO he Mbt bengm cate alee ee. eo 
went ed sam oxaniy hae ANRTROE: ommNY henge “ 
std mh atoutoe a ase domdewtol — 4ihtnded ah nated: 

i ee eT ee ama “a 7 
bf gaia ihc a. meroloudte eos efeed nbkwocan® et 
a 
cope Dds ARE ARM preety dpenion: odd ten gee 
& BOW MEboD tag A AANER gwd Em elbhtet auth 
ontA At ean owene bach iyndlnaits Seemed mi ell dete 
iongiin neteoide? of) oebvad maton Roam — vane } 
Aust 4a 200 yreeut eh btey anBaw tod, «ABW haled 
dood. ae eeianichepsnnaninincnehernaie sce 
ee ee ee ee ee 
2s naw ath ARteMdie aacclt T aeEN Dia 4 Romnadth # Mieyale aut we 
| wok Seoetnlewig texting et be ddioy a ee mnie ta | 
: hte ltadedwaa ed ab wer ttdle tee cit an: Angee akogtats 
ope toreg ds wa ef 406i ottnt amend ots ORE hake 



















a a 


faring de acoemd year the onm amoked tebecus, wid, wean charge 
matin, nimdtted it. Thereupen, om May lity 190%, the Aentmenter 
wrote ¢efendomt: "ES feel X shavle write you thet eur ralew in 
this matter are vory <triet, an4 thot 4f tha offense 4a repeete 4 
At wikh mot be posedtie for ux t keep the bey im the echoed. * * 
i hope you wil, write t# Sterhing, iomreesing wea nie the serious 
mens OF the situstian, mmd th seomoukty ef Dde eveiding my regee 
tdtion of the offense during the acheckh youy.e*® The om woe mot 
ogedm charged with » vindn tion ef the male during caf4 eahool 
yerr. On duly 25, 196%, defendant wrote the Headmaster: “Plenwe 
Reserve o place at Shattuck for my com © * fox the echook yer 
2GRieASS3,* bat om Aamet 4, 109, he wrete thet Be wee doubted 
an te the adviesbildty of Mic son's reture to the schocl, beocnve 
of the “poweibility of eaxpuleken fer ehot is net » serek offense, 
Wat enough, through expeieion, te eteim bbe reserd.* The Keode 
master wr@nd that he retuem ond be did reterm ot the bectnaing 
of the eaheol yosr in September, 1970, Sefenéont enewed ty 
neomndery wridenee (plein Gf? net precuciug the original letter 
after metice) thet he «rote and perséondly madled om September 
SG, 192%, the feliewing letter te the Swedmnsters “"Seferring te 
whhl for Gteriing's tudtion sould state thet in cecerdemee with 
previews letters, I ao net whine to enter ham fer the full 
term od 2411 send you » Quck in o few deys te caver the fret 
meat ef tom. If 1 comulude, witch I hope te be shle te de, to 
hove Alm romain theres®ter, contimuime the full term, I «211 then 
cand you the remainder ef the charge fer the teras* Pisdatasf 
48 mot reply te this letter, Wat there was me preef in trednoed 
im Sto Wehelf that it 444 not receive the sume. Om Cetober 4, 
1982, defendent mode’ te phedntiff hie check fer (£00, witien 
wid beard fer the half yeor, G00, and on ineidemteh expense 
account, 9206. The check was euidersed by pladmtiff and cashed, 


ee ee 







ote seen ae we ote ‘ect said fred 4 no eb 





 geng Relator ae siti 8 nee “9 eae east. te toute we , . 
Aten oe oe Oe ware to slieae * tesinah ae hel al 
















. : 


ot pabetatbaee ee penny anbrsiteh, ade F . ket 
Ce wot 
fink ome et aed code oe sah Lier FoR we x ataebad a abou, 
ee eS ee cad tee kiihe bee * me 
ot i Ot wits od ab oman % detete qobedomee 2% seme Ye Med 
ee een ss ooSt ean ine ieee se a 
Wearebett yuetd edt wee agpeiatey. ant He cobahiaueet ast og aK : 
teva aaibouti ea ‘eat ls fect rd hen. wrt) ok kite heal egos en kal 
ah endatiO. 0 “nei ‘ay wb fom ORE BE don Maced ot ak 
aT we ee ee eo bak how eombouw tes ite 
“gts ih eon ano wien aca GANA shee tot its ‘oot Dc | hae 
ee a ee ee ee ee 





aie 


Om Jomary 26, 1925, the som wan reported for moking, admitted 
it, ond, ae testified by the Nentmaster, “this bedmg the sevond 
offense, he woe diaeisvec fram the seheok.” About February 
ASth, there being 2 belemee to dofendent's eredit of 710.59, on 
the son’s ineidentel eapemee account, plaintiff madled te dofende 
mat a oteterent of the necount end ite cheek fer the belemer. 

Im Merch od agein in Hey, 1995, the Headmoctor wrote to defend~ 
emt, enclosing billie fer G800 fer balenee due fer taition, ette, 
for the entire echeol year, mdurging the reasonableness of the 
charge “even though Cterling waa not here for the jeet half of the 
year," Befendmt refused te pay the amount, end in Ooteber, 1925, 
plaintiff cem:eneed the present action. 

At the time ef ontering the finding mé judgment the 
trdel court delivered an orel epinion, saying im parts *It is 
quite clear to me thet there must be tue infractions in one year. 
** Bach one of the contracts in on independent contrast. * @ 
They should not Bave disiseed thie bey thie year fer this one 
offense. They should heave cotten another offense en him, and 
then they had « right te ddamise him, * * If the boy bad been 
gemt there for o course of yeors, four ypeore, and hed committed 
two infractions, clearly they had the wight te diaaies him, tut 
it seems te me they took him every year on om entirely new basis. 

Thet is the purpose of the new application, new regietration ond 
new payment every year.” 

Seumsel fer the reapective partice aprear te sgrne as 
te the feliewine principles of Law: (1) That « echeok like 
plaintiff's hao power te adopt end enferee euch rules ond 
remilations as its governing bedy deems expedient fer the sovern~ 

went of the institution, imeluding rules regerdimg the expuleien 
of « pupil fer certain nomed causes, md that the courte may sot 
interfere vith their proper omforsenont, Af they do not violate 
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goed worels ov the lew ef the lent or unlece their enfoercemmt 
de from mylichour oy improper actiwen. fee, Evephe ve Yheston 
Seblege, #: Thi, 106; Methintook +. Lake Foren’ Umiverst tr, 
2a IR. Ape. 460, 474; Torter v. Mowmor Milstory Sanerk, 166 
Me Ge G64, S48; (2) That cefendims's application fer hie son's 
atmimeten t. the school, together Ath the orinted catalogue 
ead the males and remudetione of tho sehesk therein mom tioned 
of whhieh defendomt hat motice, constitate! the contract betecon 
‘the povifes, tee Mens v. Onlver Uilitery Aeadooy, 142 112. 
App. 28, 862. aad (4) that the rede of plain tife's sehneuk, 
Win, thet $m care ef the prover diorigend of = pupil during the 
schoo] wear "6 part af the wrwal 2424 for beard one wition 
will be refunded ond omy eoermt wrpaid thereon remeine due and 
peyoble, is wolid omé onferetcble. See Semigsky Badd tery 
Inetimte v. Erembet, 308 Ky. "6%; Intemational Teuthesk Oo. 
v. Eortig, 221 Mane, 2; Teeter ve Hormer Walitery J ebeo}, 
265, ©. 864, 571, ne of the caatrovercics between the pare 
ties ie chotheor defenimt's sen exe grape chy dimisced beaense 
of big te vielstiaes of the rule of tse scheel agegmet the user 
of whaces, veiech tem vinko~idens rere tet comudtted aurdng the 
seme sehook yeer. Conneo’ for plaimtaff omtend that the court 
was in erver in baldime that, tm ordor te warrant the dinaiasei, 
the son's tw offences mest have bean comedtted in the sme 
echool yeor, ond im teeing the fimdiag mid gudgernt in fovor 
ef defendent. Cumce, tear defemient, om the other hand, somtend 
{2) thet plaintif? firvt breached it. contract with dofondint 
when it smmerily diemiered the sem frem the echoed in damary, 
3923 (Reemsce of tem vinletdiens of the cule, one ef which (id 
met oacur fim that sehgek year} thereby borring « recovery of the 
Walanee of the tadtion, ete. for the entire yeor, and (2) thet 
the correspendenee dieclese» thet defendant 4i¢ met fimelly 
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omtroet with pleintiff fer hie son's attendees at the sehoolk 
for the entire schecl year, 192261905, but only fer the first 
half of that yor, ond the sm wee diesisced before the second 
half hed commenced. After « eoareful review of the evidenee we 
are of the opinion thet beth camtentions of defendmt*« counsed 
are wll feunded. %e aprreve of the holdings of the trial court, 
te the effect thet seperate contracts were mace Ter each ogheo) 
yoor amd that, im order te verrent the diemiesal of cefondmt's 
som for vielstions of the rule sgeine’ the ueo of tobeoce, the 
eecend vieletion mist have occurred in the some scheol yeer ae 
the firet vielstion. Apyarently, this ese eleo plaintiffs come 
ateuction of the rule before the present action wee commenced. 
When, in the prior school year, the son's first vielation ef the 
rule securred, the Keadmonter, om May 10, 1922, wrete defendant 
"I hope you will crite ta Sterling, impressing upon him * * the 
neeewcity of hie avoiding amy repetition ef the offamnee during 
the chook yeor.” Ae t6 defendunt's counsels second cane 
tention, «hile it da trus thet defendant im Inky, 1992, uprdied 
fer » place at the echool for his sem fer the entire yeor 1942 
2923, still the subsequent correspondence between the perties 
eufficiently discloses, we think, thet the sem woe entered emly 
for the fixret half of the yexr, with plaimtifr'’s accuicecence, 
mé thet before the half yoer hed expiyed he wee diemissed. That 
wach wae the underoteumding betwoem the portics is strencthened 
by the foot thet vlaintif’, chertly after the son's dionisesl, 
Tetamed te defendat the balance of 20.59, whieh then stood 

te the lotter’s eredit om the com's expense account. If plain« 
t4ff then considered thot defendmt ewed any balamee fer tuition, 
‘Wits, the weuel procedure wold have beom to hewe somt a bbl for 


the Dalenee, crediting esd4 $10.59 therean, 
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4nd we da not think that there is oty merit im piein- 
t4ff*s counsel's further contention thet, beomuse of the Lind ted 
defense ag epectfied im defundemt's offidevit of merits, the 
twiel court woe net worrented in comeiderinmg the questions whe ther 
the tee violations of the ruje againet the use of tabecce act be 
Comdtted im the seme schoo, yenr ond chother defendant's som 
hud wet been erengfully dhemdened, % pledntiff's smended 
declaration, eo abeve outlined, defendant Tiled » phea of the 
genera, isaue, ond alee om affidavit of morite eteating thet he had 
a goed defense te plaimtit’'« demand in thet “me such contract, 
oo by plaintiff's decloration was averred, woe emtered inte by 
oné between the parties.” We think thet, in view ef the 
Slingetions ef the declierntion, the ofCidevit mf“teiently complied 
with the provisions of section 54 of the Prective set and 
eufficiomtiy apyrieed plaint4ff ef the defenses which were of tere 
wards made an the trish amid passed wpon by the eourt. 

Yer the reosomn indiested the fudgeent of the Superior 
Court should be affirmed wid At is oo ordered, 

AVPIFRMID. 


Pitty FP. Seq atid Bornes, Je, comeur. 












APPial. VHOK MUNIOLPAL GomT 


Z3¢1.A. 633 


RR, SUSTICE QRITLAY BALLVERRY Pte Geiktce OF THE GOYRT. 


Im om netion te recever ¢enal cnicens as Liceres? rend 
eatate brekere fer ptecuries, a@ Shieged, wm purveheser for defend- 
amt'e preuisems is Chicags, the court, ufter a trial #ithent e jury, 
fowné the iowoes in pleiniiffs' fawor smd mitered fucovent seainet 
@efeudent for $2665, the smeant claimed by plaintiffs. Tris appeal 
Seliewed. 

The towue sade by the slicadings vac whether ar net 
Plaintiffs were the prosuring eause of the snie. The evidence 
@ipelese4 the fellewime facts in substanee: The prenises were ssld 
en Septexber 4, 1925 (Auber Bay) te Tilliae 4. Berguerat and wife 
(eles calied Marquardt). Suring August, 1923, defendant Listed 
them fer asle with several real extate beakers, including plain- 
$izfe' Siem mt the Periage Purk Realty Compeny. On Fridzy, 
August Slat, ome of the pinintiffa, temerford, siowad the prenises 
te Horcuerat «ni his effe, bet Merguernt wae net then faverably 
impresved vith them, ond Gemerferd was infermed that if they 4e- 
@ided te purchase they eisht renew negotiations with him. Gomer. 
Yeré postponed making further efforts te consummate the sale. 
Within the next tws Jaye « representative of the Bealty Os. hed 
sueh negetiations with Rarguerat «m4 wife as resulted in their 
signing a contract (eftervarie conswmsted) on the norning of 
“Usber Day te purshase the premises. On the day after Labor Day 
‘defendant calied at plsintiffe' office ond aetified thas that the 
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precieces head been #914, They then eluimed thet they ware extitled 
te the sommiesions and on the ground that they first had eviasii- 
te4 the precicas te Uhe purchaser, Defendant refueed ta pay then 
my ecomiszelone aad subsequently peld cemmeissions to the Realty 
Ge. % Septecher Lith plaintiffs commenced the present saetian. 
After a esrefal review af the evidences we are of 
the opinion that the trial court erred tn ite finding ond Indge 
ment. It is clear thet plaintiffs vere net the proevring emse 
ef the sale, ami that it was eving to the efferte of the repree 
sentative of the Haalty Uc. that the sale ean cemegunmmected. In 
Baseire vy. Gariecon, G2 f11. App. M5, WO, tt is eid: "Uxlese 
he speelally sgrecs mci te do so, ai omher aay expley tee or 
mere brokers; ta euch ecee it is the broker whe is the efficient 
@ause of the sale wee ig entitie® to commiseione; sand thie right 
ie met afferted by the fuet thet eugh broker selie te one vhose 
attention te the ureperty had before seen ealied by another 
broker. It in mot the broker whe first speske ef the property, 
bet he whe is the orecuring easwe of the sale, Ge he the first or 
steoné Vie engeged the attention <«f the purchuser.* Yhe facts of 
the present case ore such thet the decision im Rigdon +. exe, 226 
TLl, 362, olted by plaintiffs sane, is cot aoplicabhe therete. 
The judguent ef the Municipal eourt should be revereed ant it is 
ee ordered. 


REVERGSED, 
Fitch, P. Je, and Barnes, J., concur. 
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143 = 295589, PIECING GF FACTS, 
We find as an witimets feet in this exse that the 
sleintiffe were ant the precuring caxse of the aai« of the 
premises in question by defendant te Xsrgverat end wife. 
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Apyedlant. 937 1.A. 634 


i GREDLSY OELEVERED CME OPINION OF THe couRT. 


tm this appese] d<femdont'*s cowmeel urges thet the 

trial court comtted errors a« follows; (1) Seesiving 
plaintiff's ewunter «ffidewit om the werits on the hearing 

of defendmt's motion, supported by his affidavits, to epem 

wp @ Judgment rendered egainet him by confession; (2) 

Denying defendent’s wetion fer « change of vemme; (5) Sefucing 
te open up the judguent. 

The judgment by sonfessian was entered on a leave 

on Jomuary “4, 1924, for the mun of 715910.95. The lenet, 
attsched te plaintiffts declerctien, ie dated way 1, 1971, 

and by it claintiff demised the premices ww defendemt fer a 
term: of throes yoars ot a monthly rental ef 2185, peyable on 
the firet day ef each month during solid term. Fiaintiff 
cherged in her declerotion thet by virtue of the demise deo 
fendont entered inte ond contrelied the pessession of the 
premises until ond including Jomary 1, 1924, on which date 
there was due to her from defemdent ao rent simee Nay, 1923, 
after allowing certain enumerated eredits, the cum of $1495.85. 
The judgment confessed includes this cum and $25 fer attorneys! 
fees. On Fobruary 1, 1924, defendant, after notice, apveared 
amd meved the court to veents the judgment, eupcorting the 
. vy Kio @wa affidavit, im which he alleged that the first 
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informatdien head ef the mtry of the gudgwent wou when om 
excoution iveued thereon ens served wpen hin by the shertff 
on Fetruery Afth, end thet he boc « pond defense to the 
whole ef plaintiff's dememd, in that on Noverber 1, 1992, by 
wuten) egrecment beteren offient nd plaintiff, “there mo e 
perel wmrrender ef the anid Leer by thie effimmt end sevept- 
onoe theres! by plnintiff," whereby he *was relenced from eny 
ebligetiens wider sefd reve, ond since that time he hav net 
ween in the pooneeodion ef sedd premiens or emmy port thereef,* 

The bA21 of exorptions discieves thai the firet 
heoring m the wetieon wax had on Pebraary 85, 19°4, ot which 
time defemdant's endd af ficavit wos read te the court; that 
thereupon plaintiff's attermey presented plaintiff's countere 
affidavit, which, over dufendunt's ebjection, we received 
and gead ta the court; amd that thorcuper the further hearing 
ef the motion was continued te Horsk A, 1024. Im plaine 
tif f's afficewit she denied thet she ever entered fmte o pared 
sgrecment with defendant for o surrender of the lease, whereby 
the letter wae veleesed from hie ebligntions thereunder. The 
effidevit related wholiy to te merits of the controversy and 
At do well settled thet wich « commtoresffiderit on «a motion 
© wot aside « default judgment ar te open up « judgeent by 
semfecaion aheuld mot be recodwed or somsidered by the court. 

ihlohriet Trmanertation Gp. ¥. Horthern Grein Ue., S24 IL. 

ine, ns; sek ‘os thems We tits ‘ppe 236, SSR; Eytued tafe 
SE DiAimeds Ve LAAGa, 297 Thi. Apps 436, 439.) 

tm Fetrusry 27th defondemt appeared ond meved the 
 Seurt te grent a cheige of vue om the ground that he feored 
thet he could not receive a fady trial because the trial judge 
wes pregudieed against him, omd that knowledge ef ouch prejudice 
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= come to him until after February 25, 2924. The motion 
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was cupported by defendemt's petition md «ffideavit in full 
compliomee with the provisions of the Venue Act. it, hoorver, 
wae continued by the court until Merch let (the come day the 
prier motion hed been oomtimued te) end om Moved Let, there 
wee o further continuaee of both motions te March 6th. On 
the last moaned day there wus first a bearing on the motion fer 
m Ghenge of venue, which wie denied over defendent’s ebjeetion. 
We think that an thie section the court erred. here o13 the 
Feqtirements of the stetute have been oheerved by a applicant 
for a chenge of venue, a4 here, the court haw mo diseretion in 
the matter but chould gromt the change. (gash v. Hay, 39 Ili. 
SO, 33; Bpickerbookey tna. So. ve Zolmep. OO Thi, WG, 107; 
Dense v. Egon, 85 TL1. App. %, 713 Gimeoon +. Simpy, 365 
This App. SS, 526.) 

After the metion for » chamge of vomue hed teen denied 
defendent presented om uiditionel affidavit, eworm to by him, 
im which the defense of » parel currender of the lessee wae cet 
forth with more portiolerity thom in hie firet effidevit. The 
eourt fimeliy rofused te open up the Judgment entered by cem~ 
feosien md erdered thot the some stoma im full force and effect 
for the mm of 93510,.95, ae ef the date of ite remdition on 
Semaary 24, 1924, Y ore ef the opinion that the affidavits 
were sufficient to entitle defendemt te have a Beoring on the 
merits ef the defunse ae alleged, and that the court erred iu mot 
opening up the judgment. It is well settled that there may be 
& Verbel mirronder ef « written Leave; (lgker vy. Ere$t. 15 113. 
868, S72; WAdidows v. Yanderbdhs, 149 121, 238, 246); which need 
Bot be proven ty exprese and direst evidones Wat may be inforred 
from the «ote end conduet ef the parties (Reeter vw. Hertford 
Bemesht Go., 290 X11. 360, 385; Thompoom ¥. Gostam Casket (o., 
“819 211. App. 184, 190.) 
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Yor the rensone indieeted the order of the cirewit 
court ef March 6, 1924, wherein said judgment by confession 
was eomfixmed as of the dute of ite entxey, ie reversed omd 
the couse is remenied with directions te grmmt the motion fer 
a chenge of verme od to spen up the Judgment end to -Alew 
deofendmmt to make « defense therete ond have « tried weer 
the merits, the judguent im the meuntine vtanding ov security. 

REVERGRS AMD RMMANUED HETH DIRSCTIGe. 


Piteh, Pe Joq and Baxme se Sey SCAT. 
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This da on appeal from « deeree ef the Superior court 


of Gook Comty, entered Nay 28, 1924, sustaining defendmt's 
@emeral ond special demurrer te complaimzomt’s bli to review 
(vesed on matters apparent upon the face ef the record) a deorse 
ef 44verce rendered in dafendent*s fever vy the come court at 
ite Jemery term, 1994, ond dismissing the bill for wat of 
wmpad ty. 

we are of the opindan thet the gourt's aetien was 
correct. The b41i im question wee fied en March D1, 1924, 
were than two yeors ofter the sntey ef the diveren Geeree. By 
section 117 of the Proeties Act, a2 amended dm 1929, (Cahill's 
Stat. 2023, p. 3663) 4¢ de previded: ‘A writ of errer shell 
mot be brought after the expiration ef twe years fram the 
Rendition ef the deeree ay Jadgmemt somplaimed of; but shen a 
perwen thinking himself aggrieved by omy doeree or fudgnent that 
Mey be veversed in the Supreme Court oy Apreliate Court, shall 
be em infont, non eomepos memtis er wader duress when the some 
@as entered, the tine of each disubdlity stell be exeluded from 
the computation of the avid tun years.” snd it is well vettied 
that « 6411 Of review for matter apperent upon the fase ef the 
gecres oy recerd com be brought enly within the time aliewed fer 


. maine owt of a writ of error (Allisen ¥. Brake, 24 TLk. SOO, 
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81%, Bolten ve Brb, $3 421. 289, 200), unleo come very clear 
reason ie shew for the delay ((lepe v. Ulom, 10? 711. 361, 
865; Stevenson v, Utevensen, 224 TLL. 464, 484) or wmilese the 
complainant is wider diesbility. (Geng vo Gem, 254 Ill. itl, 
364.) ‘The ahiegations ef the WAli do mot disclose ony 
waffieiemt reusen fer the delay, or that complainant hed been 
wader amy disability or duress. ‘nd complainent’s joches 
aepeering on the face of the bi24, md mo sufficient growids 
wedng elleged in expleation thereot, the qmection could pregeriy 
te rojved on demurrer. (Stevenson v. Gteveneon, supra; Covyeid 
v. Khel. 197 121. 262, 471.) 

tat outeide of complainent’s jJocheg, de not think 
that the b411 shows smy ground fer equitable relde? os prayed. 
It sete forth the filing om Fowenber 1, 19°91 of Sefemdemt’s bili 
fer diverce on the ground of hie desertion witheut rensenable 
omee in Jomary, 1914, the subsequent filing af compleinmt’s 
mower thereto, .dmitting the merringe but denying im general 
terms the decertion, om4@ a stipulation ef the parties by their 
reepective seliciters that the diveres ouit be tried on »411 ond 
onewer *an a dofomht ence.” I¢ alee sote forth the eertitiente 
ef the evidence heard en the diveres trfal on Deventer 36, 1971, 
ana the divorce decree. Fram sald eartificate ef evidemes At 
appeats that complainent’s seliciter wae present; that defendant 
mid tue other witnesses teotified a» te complainant's desertion; 
thet complainent’s seliciter then atated that complainant hed no 
defense and, im reeponse te the court's inquiry oe toe slime, 
thet *the property rights have been edjusted;" that theroupen, 
im response to the court's further inquiry, the defendant stated 
that che ond her hushed Red “settled thedr property interests 
Out of court,” thet she underetecd she could not come in leter 
b aad make amy further cleim fer alimony, wid that she was 
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‘eetisfied* with the adfgatment. The dearee ef diverce is in 
the vewal form, tut contudme the additional finding that the 
porties “are the weriera as tenente in canmen” of covtein real 
preperty in Cook Comty (devcribimg it) amd, im addition te 
deerecing the diveren, further deereen thet “defemdant ( com- 
Plaiment herein} vorvey and quit cledm te ths compleinont 
(defertdant herein) hin undivided half interest in sald real 
property, provided thet soneurmmily therewkth the camplodinant 
pay te the defendomt $2000, which sm the smurt finds js paid 
concurrentiy with the try hereof, md the deed sbeve directed 
to be executed dp comourrontiy herewsth delavere4 amd the title 
te eadd reel property vooted im the seid compininaemt es her sole 
ond seperate extete. This te be im full settlement «id discharge 
ef ui cloime ond demands prosent wd future of the said come 
pleiment egaimet the defendmt fer aldmemy or other marital cight.* 
The precent bill deen mot weckh to hewe the entire decree vot 
aside qn reviews, Wt only thet portion concerning said real 
property. Xt is alleged that comploinent ‘sonediders nimself 
agericwed wy Weing sompebleg te convey hie property imteresta® 
te the present defendant, omd for the reneeme in eubstenee (1) 
that the divovee court hed no jurdiediction ef ocepleinent’s 
property rights because neither they ner sny climemy te be paid 
Setendomt wae made on dome dm the pleadings im the divorce 
proceedings (2) that sold ewm of $2800 which he received "is 
wheliy imedequate ta vepresest Ris interest im said property, 
the velue of whdch wee ond is about 622,000, with an incumbrence 
ef about #7,006;* (5) that he wae “fraudwlentiy misled® as te 
ae stipulation for « defmult hesrimg by the statements that 
alimony was wadwed; ond (4) that he wan otherwise “ahaled” by 
his voliciter inte signing seid qiit claim deed, But the ball 
im Ate entirety elearhy chews thot complainant woe mot compelled 
convey the praperty mentioned, that he voluntarily d4¢ se in 
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convideretion of reueiving $2800 frem defendant od that the 
Wwinssetion had been fully comwummsted when the diverue decree 
wen entered; also that the portion ef the decrees ae te ondid 
property wae entered by consent, md auch & drone *ommmes 
be reversed, set ashds or impenched by « bELA of revier or 
bhLL im the mature af « bALL Of review, except for frend, unless 
4% be choo thet the consent wee set im foot given, or come thing 
was inoerted av by comeemt that was net comeemted to,” (Moblog) 
+ Buehler, 225 £11. 884, 865.) Bo footy chewing front, or 
iat the ¢oeree wor anterwd without biz Wiawledge er conazstt, 
ere otateds 

The d4eeres of the Guperfor court diemiasing the bili 
tor wet of emity in of firmed, 

APFINESD, 


Fiteh, 2, d+, md Barner, 34, comeurs 
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APPEAL FRG SUPFAIGH COURT 
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KK, FREGTOLNG JUSTICR MeSUASLY 
VSLIVEARD TER OPIVION GF THX COURT. 


This speeak ie from o deeree affirming « master's 
repert in « foreclosure progeeting wherein 14 vas found that on 
Getoder 1, 1920, defendants being indebted for $4,000 exeanted 
their prinolpal note due sixty daye after date with interent, 
secured by their deed of trust eonveving certain real estate 
describes therein, which wae duly reserded; that there wan geod 
and sufficient eensideration for the execution of the note; that 
default has been made in the payment of interest and principal 
maturing BPecember 1, 1990; that somplainent, A. I. Gidwits, is 
the legal helder and owner of sald prinelpai note; that cach 
and every material silegstion of the bill of complaint haa been 
proven. The master reoommended thet a decree be entered in se- 
cerdanee with the prayer ef the bili. The ebjeetions and excepe 
tions to this revert were overruled by the chancellor and a dee 
ree entered as recommended, 

The loam, represented by the note ond trust deed, 
Was negotiated by complainant's brother, Jaeod Gidwits, who was 
viceepresitent and enshier of the Geomunity State Bank. This 
Bank had no interest in the lean. ‘The money leaned was paid to 
ir, LeVine, husband of Celia, the co-defendant, by the personal 

_ gheok of Jacob Giawits, und deposited by LeVine te bis aseount 
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in the Cownwnity Stete Bank, whieh sa¢ecwunt was in the name of the 
Koxvthweeatern Yur Company, wider which he wae doing business, On 
the same date checks wore 4r@m by “im againeot this aseount, vay- 
able to gertain of hia creditors, which were certified te and 
paid by the bank, 

Yefendante' anewer alleged thet the note and trust 
deed were delivered by Celia Levine to the Cemmuity State Bank 
ween the condition thet the bank would cartify certain checks 
drawn by Bernhard LeVine, but that £4 refumed te 4o so, therefore 
the note and trust deed were ebtained by fraui m4 vitheut any 
eoneideration. Upon the hearing there was ne evidence that the 
lean was meade by the bank or any agreements or promises made by 
ite offieers in connection with the traneaction, 

Upon the hearing defendants seemed te seneede that 
the loan was not sade by the benk but vas made by Jaooh Gidwits. 
Defendants testified that Bernhard LeVine hed given twe checks to 
the order of Frieduean and Foot, which had been returned sarked 
“net sufficient funds," ond that Foet was threatening to have Lee 
Vine orrercted, Tee title te the reni estate in queetion wae in Mra. 
LeVine, m4 in orier to avert thie threatened arrest the nete and 
trust deed were exequted by defeniante ani were delivered by Mre. 
LeVine te Jscob Gidwits upon the condition that the Frie4uen and 
Post cheeks would be paid; that cubsequently, upen Learning that 
these cheeks had cet been paid, the defendants at once demanded 
the return of the note ond trust deed and Gidwits repeatedly 
promized te return them, Yhere wav evidence tending te eupport 
defeniants’ version of the transaction, 

Complainant's version, opposing that of defendants’, 
ie that Gidwits bad mo dealings with Mrs. LeVine; that when the 
igen waa made two checks were drawn by Gidwits on the Corenmity 
State Bank aceregating $4,035, payable te the order of Bh. LeVine, 
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which were daposited by him te hie secount, wader the name of 
Northwestern Fur Company, and on the same date three cheeks were 
dram by LeVine ageinat his sccowt to three of his ereditors for 
anounte aggregating $4,035, just the asount Gidwits gave kim, 

| Jeoob Gitwitz, on the strength of the note md trust 
deed, gave LeVine the Tull mueunt represented by the nete. The 
emly serious dinpute between the partias ie whether Gidrvits ree 
evived the neta won condition that the money leoned should be 
used by LeVine to pay Friedman ond Poet rather than certain other 
ereditors,. Ho senvinoing reason appears why Gidwita chewld not 
have been se wiliing te have Frictimmi and Yost paid as other 
erediters, it was immaterial to him hich erediters ef LeVine 
should be nald; ¢°o the oresumption is against 4efencanta’ vereion 
wad favors thet of the cowmlainant, 

Thies sane preaumptian ebtaine with reference to the 
allege’ promise of complainant te return the note and mortgage te 
the defendants. Having leaned the full ameunt ef the note, it is 
hardly believable that he would prosies te return it, tus parting 
with his best security for the repayment of the money advanced by 
him. We eon barily imagine « business man, having actually leaned 
the amount of 9 note, prowising te return it upon learning that the 
borrower @14 not uve the money in preeisely the expected way. Thile 
Compiainant's dealel ef any promise ta return in mat by the con- 
trary testimony of several witnesses, their teatizeny does not 
convinee ua in face of ite inherent improbebility. 

It is strongly urged that Jaeob Gidwitz wae a partner 
with LeVine in the lerthwesterm Fur company, and that thie was the 
mative for Alverting the berrowed money from Friedman and Pest te 
the creditors of the Fur Ceupany, andi that as he wae bound as a coe 


‘partner of this company for the payment of tte debts, the discharge 
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for the note, ‘the mavter could properly find that Joeob Gidwits 
was not 4s copurtaer with Kr. LeVine in the Northwestern Fur Come 
pany. LeVine's tentimeny on this point is hardly believable. At 
one time he asserts that the Comamity Stete Bank wae in buelness 
with him. Suasining bis testimony clesely indicates that he means 
that either the bunk or @idwitz at tines leaned him soney toe buy 
merehandige, tm the other hand there *an ample tontineny that 
Goldwite was not a partner. LeVine waa the only one authorised 
te sign cheeks of the Hortiwesterm Fur Company, There is no 
writing of any copartaership. LeVine at ome time told represanta- 
tives of &. G, Bauman & Ge, that be had mo partners oid never had 
had; there ie mere evidence of thie kind. 

It is pertimently euggected that Briedmen ond Fest 
also were creditors of the Merthwostern Fur Gompany, in whieh 
enee Gidwits, if a portuer, weuld be as much obligated to thea as 
was LeVine and there would be ne oecnsion fer the execution ef the 
nete and merigege to take care of thom, 

When the nete matured LeVine attempted te have it 
extended for a ysar on’ complaiuent agreed te extend 1t fer only 
two months, which was not satiefactory te LeVine, There ie evie 
dence that thie angered hia and he threatened to try in svery vay 
te prevent compleimunt frem recovering the amount ef the lean. 

There is considerable conflict im the testimeny and 
the variant etories of the witnesses camnet be reasmeiled, The 
factor ef eredibility would largely iufluence s conclusion as te 
which of the parties wae telling the truthful story, In deteruining 
thin, the master in chanvery, whe saw the wituseses ond heard then 
testify, had an Lepertent advantage over this court. Upon the ue 
tire record we are not persuaded that the deeree was net justified, 
and it is therefere affirmed, 

AFFIABED, 


EBatehett an¢ Jeheeton, 33,, concur. 











oe eS 


“ee sad 1 fasion ase xetavonen eet fants ee 4 : 
7 daw yee feos wad at $e {Bhiage étslomyo deans ad oan ‘i 
. ets det ho nemo’ ad 7 tivation: genpet by eat t. axivats § - 
i Aes Aainw bees noite edad eden bua wiitelinone te : 
" gidstonoses “ee aah tenes ott we ee | aww okies oan ’ 
















meh ‘os shay .ducbe bee ‘te80 + nostra tree ay 7 shee : 


DEAL, 






254 = 20778 





AMPRAL WAG MUNACLPAL COURT 
oF CHIGAO, 
oO ond TRANIS J, 


Appel lente. 9 2% Toke 634 


MR, PREGIDING JUSTICE ResgReLyY 
BELIVERED THE OPINIGH OF THA VOUT, 


Apparently thie is a ease where plainti?f elaine right 
te posmension ef sertain preperty by virtue of a chattel mortgage 
and foreclecure orecoedings therewsder. fhe eteatement ef claim 
Silegen that defendant, Orphan, attached toene chattels July 29, 
1924, although pleintiff had taken possnesion of them July 25, 

Yeon trial the court found right te the property was in plaintiff, 
and from the Judgment on the finding defendmts appeal. 

The brief om behalf of dsfaniants givee un very little, 
if my, help im eoneldoring the errors suggested’. It in scald that 
defententes teok the property under an attachment writ and that 
Plointiff here shenld have intervened im the attachment ease and 
therefore the court in the inatant case had no jurisdiction. This 

| is merely stated witeent any preeedent er argument te suppert it. 
The Attachment act @hapter 11, section 29, provides that ony pere 
som other than the jefendant claiming the property attached may 
interplesd, but this is not mandatory and we know of no reasen 
and mene ie suggested why plaintiff was net entitled te preeeed 
with the forecleeure of his chattel mortgage. 

It io next baldly stated that the preperty set up in 
the statement of cluim was net the same as in the morteage. This 
Claim iz net so presentsd,cither in the brief er abstract, as te 
be readily deterained, However, the items of property appear to be 
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the same although in sertain inotances met deseribed in the same 
language in the two Accwonte, o9, for inetance, the chattel 
mortgage says, “One dishwashor sink’, in the statement of claim 
this ie doseribed as "One galvariaed sink,” There are ether 
Like instancen. 

It is wleo stated that there ie mot enough evidonee 
in the record to shew that there was a valid foreclosure. We can 
not deterwine this witheut exazining the record, «hich we will net 
search to discover crounds fer revereal. Usthing is prenented in 
fuppert of the olaim that the chattel mertcage ile a fren. 

A® stated above, defendants’ brief presente nething 
from which we can properly conclude that the Judiqment was erroneous. 
Tt in therefore affireedt. 

AFP IRUSD, 


Batehstt asd Jommeten, 3%,, soneur, 
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GR, PAUGLOING JUCKICH Aesveniy 
DELLIVSRRYD TER GFIRION OF THs Court, 


Piaintall apvcaie from a judgment of nih ceping ene 
tered upen the verdict of s jury fimiing the defendants set guiity. 
im an sotion to recover damages to plaintiiy from the shleged 
wrongful sete of the defendante, 

By its statement ef alain plaintiff alieged (iat 
Clare Moteabe vag ite eredit maiager with sautrerity te gah ite 
merchandise at certain fined er liwt pricea; thet plainedrr aiéd 
met knew that she wan in feet the wife of €,. i. Andrade, a clerk 
in » ciger etere and drrewponsibie financially; that she delivered 
over $900 worth of plaintiff's trancfermere te her husbend, snd 
charge’ him therefor only 2668, or at the vate of $2 o transformem 
that this pretended eale and delivery was purenant te a conspiracy 
to defraud plaintify. The affidavit of merite adoite that defonde 
ants are marrisd aad the salea wid doliveries at the amounts 
Gharged; but amy ereng dcing ia denied, and Clara Andrade denies 
thet che was reguived te adhere wtrietiy to the liet prices in 
eeliing traneformeys, 14 6. 1. amdrade alleges willingness to pay 
the balanse due om the trenaformers at the price at woich he pure 
chased, 

Pietntiff's textimeny tended te show that Clara Ane 
— frade, under the naxe of Clara Nedabe, had charge of ite eredit 
q @eparteent ond made sales; that she esel* s sumber of transformers 


‘. certain times to C. L, Andrade at less than the list price, one 
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typical sale testified te was of 100 emplifyers ot $2 each, 
whereas pladnt4ff asserts that she wee authorized te sell these 
for 92,80; that the entire mumber of smplifyers or transformers 
weld ot the List price ageregeting 10.00, vherene ©. L. Andrade 
was charged enly $566, of which $44 bas been paid. 

Clara Andvede testified that she had been working for 
plaintiff for five years; that she was married to €, be aidrade 
about six mentha before ahe sold emplifyere te bim. According to 
her texstineny she hai authority te fix the price aid there was no 
Mist price to which che wae bound; that whe wos fomildar with 
&. Le Andrede’s fimemeial condition when she sold him auplifyers, 
thet when she made « sale ahe passed the erder on te the order 
Sherk sw entered it, from there it wont te the chappime clerk, 
thence to the bi, clerk «id them to the bookkeeper. She tentified 
that che determined what the price would be oxoept Af (4 was « 
"bic deck" they would conoult with Br. Therdarvon, president ef the 
plaintiff? compony. “he used her own jud@eent ond meade mmy sales 
te vorisus parties at other that the echedule prices. “he effered 
te celiect the balster due on the sules te Amdysde, tat Br. 
Therdarem refused, soyime that he sould net accept payment at the 
Prices made by her. 

Go be Midrade testified that he bought these transformers 
om time, ac he bought other mercltemdise, od sold thems that et 
ome time he svked Therdarsan if there was axything wrong «ith 
thece purchases omd wes told that 44 wee mene ef Ris business. 
tdroade effere< te pay the balance due at the price 2% which he 
hed ought Wat Therdersen refused te accept ony mancy unless the 
amount os cladmed by his wae pedd in fuli. 

The jury wadeh sow the witnesses could better determine 
their eredivility then com we. There ic nothing imherently ime 
Prebable in defendemts' yersien aid the cireunstmecs seam te 


Support it. The jury cowkd properly find with defendonte on the 
facts. 
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Plaintiff eleoted to proceed in tort, It is cbvinus 
that the proof failed wholly te show any wrong doing by the ¢e= 
Tenionts se charged, 

The verdiet iw the only one that could properly be 


returned, and the judquent thereon te affirued, 
APPT RMED, 


Matchett and Jobhnoton, 77,, soncur, 
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“DELIVERED THE OFINIOR OF tHE comer, 


Plaintiff, bringing soit for real estate broker's 
Comminsions, upon trial by the court hed futdguent for $345.00, 

Shore ie mo verious dispute as to the aain facts, 
Plainiiff, a licenced real estate broker, talked with defendant 
goncerming the wale of hie property, saying that plaintiff hed a 
purchasér whe might be interested in it, Defentant then gave 
bie selling price and teres and teld wleintiff te bring tha prose 
pootive purcharer « ove the property, flaintiff did ao, and ine | 
troduced Geerge Aghinuen te defendant; after some talk Kebincen 
and defendant agreed on « sale fer 911,800, eash payment $2,009, 
the balance in installments. #laintiff testified that defendant 
then agreed te poy plaintiff tha usush rate ef commisoton fer 
making the gale, Robinson depesited with plaintirf $206 earnest 
money to bing the contract to be drawn, Defeniant says that a 
gondition of the sale wae that oleaintiff sheuld seeure a siv-fist 
buliding weieh defendant oovhd buy by trading in the contract vith 
Robinson, but plaintiff says this was a separate transaction, A 


few anys later Robinson called upon plaintiff, asying that dee 
 fendent wovld met sign the contract, on¢ demanded the return of 
his earnest money, an¢ this wae returned, About ten days there. 


after defendant sold the property to Sebinsen for $11,500, eash 
Payment $2,000, + the same terme upon wich they had firet agreed. 
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Defentant adwite that he prebsably veuld not have seld 
the property te Kebineon if plaintiff had not breaght them tee 
gether, 

Pres these cireanatences the court could properly 
find that pleintiff was the proevring enuse of the gale and on~ 
titled to his conn seiens, 

Chile the stenegraphie repert dere not shor any 
fermal proef that the utusl commissian is three per cent en 
the eale price of real estate, plaintiff alleged thie in hie 
Statement of claim amd it was not é¢enied by defendant's affie 
éuvit ef meritsa. There was so .controversey as to the esount of 
the commicsion but only ae to whether or not plaintiff was 
entities? te any comzinsion for hie services, 

The Judgment de right m4 is affireed, 

AFFTREED. 


Batehett and John stan, TFae EIT» 
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Mi, PREGIOLIRG FOGTICN BeSUAALY 
RALIVERED (HR OPINION OF THE COURT, 


Thies is s @ase of the fourth elase in the Nunicipal 
eourt, in shich plaintiff, ae aduinistratrix of the estate of J.¥%, 
Lockhart, deceased, brought sit for the balance due for sane 
fanked machinery sold by br. Lockhart in hie Lifetime to defondant 
for $750, on vhich $40 was paid om aeecount, The anly defense ase 
serted wat paywent of the Walwice due to Kr* Lockhart in his lifee 
time. The case was tried by the court, who found the isaues against 
4efendant and entered Judqeent for $210, 

it in anid that as plaintiff suet an adwinisatratrix, 

4% “ae ineumbent apen her to prove that she had been duly appointed. 

Refendant 4i¢ net deny plaintiff's onpacity to sue an s4uininstratrix, 
therefore the representative charneter of the plaintiff was add tted. 
Damiani v. Erowlx, 195 111, App. 164. 

Mest of defendant'sbrief is deveted to alleged ine 
Sceapatent evidence. The case was tried in a semowhat irregular way, 
and incompetent evidence was admitted on behalf of defendant as well 
aS plaintiff, As the ease was iried by the court, we will aesume 
that ite conclusion was reached omly on the competent evidence, 

The steries teld by the witnesses for the defendant 
‘With reference to the slleged payment are inzonsistent and sentradic- 
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tery. Altheugh the greater number of witnesces testified on bee 
balf of 4efondant, yet the trini court seuld properly accept the 
version of the plaintiff ond ospecially the testimony of Br. 
Thomas ©'Cook, a disinterssted witness. Me testified that in 
#eptexber, 1928, one year after the defeniant claimed te have 
pald the balance due, he went with Hare Leckhart to the residence 
of the defondant and Ar, Seckhart had a conversation with dew 
Tendant ond requceted paysent of the balaree due; that defendant 
Watited ir. igokbart to threw off 340 of the balwee, which Mr, 
Lockhart refused to do, saying that he would try te collect thie 
balance in vous other way. Accepting this as the most believable 
atery, it negatives defendent's alaim ef payment and the finding 
for plaintiff properly followed. | 
The Jfudement is affirmed, 
APFIREND, 


Bateohett and Johnaten, 77., eonewr, 
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7 UR, PAMSTIDING FUSTICS Nesey 
PRUIVERED THY OPINION OF THR coun, 


By thio aypenl the plaintiff challenges aw order 
of the Gireuit court denying her motion to vaeate an order 
quashing a writ of replevin, isaued st her instacce, ond or+ 
dering the return of the replevied property. The escurrences 
prior to thie judgment were fia this erder: 

im the Municipal court of Chigage in eause ane 
titled Bitehel), y. Yincan, Juianent wae against the defendant 
for 21,75. ‘the date of this Joos set appear. 

SOateber 87, 1023, Dennde J, Bgan, chief bailiff 
of the Sumiepal court, selsed the property in question (housae 
hekdé furnitere) sao¢ advertised the goods for sale for Novenber 
9, 1095, 

On thie dute, bevenber 9, Freda Wincom eommcnced 
@ Yevlevin euit im the Guporier court fer the recovery of this 
property, ich cause war miitied Fradn Winson v. Charles 


ty ba % or RR 5 PS. \ © . ea ~ 





_ -« Beeesber 51, 1923, on metion of defendants! ate 
torney 1% was ordered that this replevin suit be diamisced for 
want of a declaration filed tn sald eause and that « writ of 
Fetorne habendp issue. Such writ was iasued md thoreaf ter 
the sheriff ef Geok County, pursuant te the mandate of the writ, 
: delivered the oroperty inte the posseusion of Egan, as bailirr, 
The property was again advertised for sale fer 
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Toanuary 25, 1974, and on thet date Sanimar Jomontas purchased 
the property ani the pocseesion of 1t wan dolivered to bin, 
tegether with a certificate of anie, 

Junuery 25, 1924, the date of the aforesaid sale 
to Jamontas, Freda Yincon commenced the present replevin suit, 
and under the writ laeued «upon her affidavit the vroperty was 
seized ond delivered to ber. 

January BO, 1924, Jacomtas filed bia petition al» 
Leging that he was entitied te the property ty virtue of the 
aforeenid male, sleo that from oeteber 27, 1923, the date it was 
seized, under the exeention in Eitegheli v. Bingen, wetil Janne 
ary 95, 1924, the date ef the enle to the petitioner, Jamontas, 
the property was loente? in the budlding where Freda VYincon 
Fesides with her hushand, the defendant in Bitehel} v. Wincen; 
that Freda Vince se oreeent when the groverty wea e214 te the 
petitioner, tut at no time cleimed or asserted any right er 
interest tm eni4 proverty, tot om the oontrary bargained with the 
petitioner to eall her the property after the sole te the petition- 
er, The petitioner alee asserted that no proper bond had been 
filed with the sheriff of Gook oounty when the property was token 
from bin in the present reploavin suit. 

Vebruary 1, 1994, upon leave of court, Jauontas 
filed « petition an4 metien te quegh the writ ef reclevin on the 
Srount t»at se proper bond had been filed, in that the sureties 
@m the bond had made false etatenents ae te the property scheduled 
by then and thereby had committed a fraud upen the petitioner and 

the court, 

| Verrunry 2, 1924, Judge Rush ef the Cireuit court, on 
_Betion of Jarontas, the petitioner, ordered the repievin yrit 
 Peaawee ont the enuse dicntesed at plaintiff's cost, ond that the 
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Marah 2), 1924, a6 order wae entered my Judge Kerghall 
of the CLreuit court overervling plaintiff's motion to vacate the 
order entered on February 7, | The inetant appeal ie frem thie last 
order, | 

Jasontes covld pronerly intervene and elaim titie te 
the property. Ue showld have been made a party te the present 
reoplevin sult, ac he hed title te the preporty by virtue of the 
Bale. The fact that pleintiff did net make bim «a party cannot 
deprive him of hie right te assert bie claim. Amy person say 
intervene vhoee interest in the preperty will in ony way te sfe 
fected by the deeicion in the regievin euit, 34 Gye, 1426. In 
the absence of a proper bill of exesptions we must asaume that 
the court acted men mui fectent evidence in ordering the replevin 
writ quashe’. Henson v. Rgan, 222 TL. App. 329, 

ss Where the plaintiff in » replevin oult persite his 
@aee to be diseiesed Sor went of preseoution fer failure te file 
a fecisration, such plaintiff leses hie right to preseevte the 
conga, 
®A plaintiff ie replevin, by suffering his eult te be 
4iemiesed vith an order for the return of the property, leses 
#2.) right te contert the elaim of the defenéant im replevin 
Ee ts phat snl ‘srowe Me sttte to the. property in mi tiention 
of damages, Stevingon v. Harnast, 6 Lai, 615." 
Riorma v. Coiwmbia Sypewritur Mig. Ge., 179 Lil. App. We 

This appeal ie from the order ef hareh @, 1924, by 
Judge Marshell, evereruling the motion of plaimiiff te vacate the 
order entered Fevruary 2, 1924, by Judge Rush, Ye de set know 
what matters were presented te Judge Marshall, the erder merely 
I Peociting that the motiam is dected “after arguments of counsel 
4 ond due deliberation by tho: vourt.” Henee nothing is presented 
| to we from which we can detemine the propriety of Judge Karahall's 







@rder. It goes without saying that be bed ne furlediction te sit 


as ® court of review upon the proceedings before Juice Auch, 








ad ws B Anen » ie t gage tune nd abindiies wh wha 
Cowck Eo eeeeRE oer Te Hawtet KBP tod tebe Ee 
aieciga: gh tepbhur iat ett So sete ah Aeetmae, 4 
oie peewee off va mid eer Peed types yee toy 
adlewpit on A ee see ene de wLORS. art orore" oe 
* Ese Pees | itt shtOetan: « : 








sé? sgh OEE OE | cal aol eet ieee phieeetes 
qe GE Motard ‘tote bio ond imo’ | 
aot obese wae Ve Dhety: te wah. hi ity piidiveouswe , fh sit cat oybeh! 
waned gee uh ue “tale wabgt yt PRE err eo. ta 
Vier sues ate | Sibaas wReet oF bo teeasae wrew “ te 
iseawes ta oPoeewye swe te® be dame ef bao AD ash oaly Suet ote then 
AePeeee va sakttow ena © Myeienkt ea es Petod ted indi be 
Cindi oye Ie yebruoNe On Gutmedes awk ow ier wart 6 


fie af mio biy Lhe Mat ox ted wrt daniit pede we ii eta kw - ot 















4 further irregulsrity is that apparently a bill ef 
exceptions wae wigned by Jutge Swanson ef the Clreuit eourt, withe 
out any attempt to show the inability of either Judges Auch or 
Maveball te ewign & proper bill of exceptions. 

The records both in this ease and the follewing ouse, 
Musber 29453, are uct dvevore us amd we ore informed by the briefs 
that they have bean lost while in the oseeenion of somiael for 
the plaintiff in both cases, Respective counsel ¢4o not agree as 
to certain twportant matters contalaed in the reoords, “Ordinarily 
wnder these clreumstaicos wo would digalas the appeals, dat both 
counsel indisate a destre that ve paae ween these appeals as best 
we may, woon the abstracta and brisfa, and thie we have attenpted 
te 4a, 

Yoon what le butore us there gan te no other Jutement 
ef thie court except affiromnee, | 

ASTIRMED, 


Matchett and Johnaten, 75., coneur. 
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BELIVERAD THR QVIRIGR OF THR COUNT, 


By confession om two judgment netes made by the de- 
fendants, Judgment wae entered againat them for 1490. Subse- 
quently, om wotion, thie Julgment was vacated and leave granted 
te defendants to make defense, the Jud went te stand as seaurity, 
The case wae tried by the sourt aid the fudcment ky confession was 
eonfirmed, Prem this, defentants have annealed, 


The defense preaerted? vas wo conelderatien for the 


90487, Yincon ¥. Egon et 4h., Im ~odieh on opinion has this day 
been flied. Ye are auked to conaider both oases together. The 
Feeord in this enue alec hae been leat while in poanesaion of 
Plaintistf's counsel, 


| giving of the netes, hic ie « conmanton case or wequel te case 
| 
} 


: Plaintirfe's evidenee tended to show that on February 
2, 1994, he gulled at the hotel eecupied by defeuntante to seize 
the furnitere ander the writ of reterne habende referred to in 
 -OnSe ROBST, Hegotiations tovk place between plaintiff and de- 









 fencents te effect a seitiement of all matters. I¢ was propeced 


that plaintiff e2)) the furniture to defendants amd thie was 
 8ereed wpon, Defendants exeauted and delivered to plaintiff two 


motes, one for 9900, the other for $405, and gave him $100 in 
@aeh, which was aecepted az the purchase priee for the furniture, 


Which wae then Left in sosseenion of the defendante, 
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DeFendents de net digpute this, but attempt te es- 
eert the claim aude by Freda Vineem that the furniture was here 
by reason ef the facts whieh we have cet forth in the epinien in 
ease number 20957. Ye held im that esse that as her replevin 
eult wae diaulesed, she ceased to have ony right te the furniture, 
Frow the potition filed by Jamwentae tn that omee 1t apoears that 
tre, Fincem propoved te buy the furnitere from him, wid the erie. 
dence in the present ense would iniicate that the purchase was 
Purcusmt te that preveral, 

However thie aay be, there ia no competent evidence 
tenting ta dmpeseh the sale. The furniture waa a val44 sonvidernae 
tien for the giving of the notes, 

There is ouch argument eomecerming the alleged miaseno 
duct of a certain attorney tx these tracvections, but any aie- 
eonduet on hin part cannot affeet the diepenition ef these auite 
at law, 

the judgment of the trial ceurt was proper and is 
affirned, | 


Natehets and Johnston, 77,, sancur, 
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| 9371.4. 636 


BA. PAMSIOING TUCTICR MeSURELY 
RELIVGRSS Ue OFIMNIOS OF THE GoURT, 


One of defendant's taxiesbs striking the sutewbile 
of plaintiff, evit was breught for damages and upon trial by the 
aourt slaintisf ene ararded 9150. 

The Liability of @efendant fa net questioned tut it 

_—s-sAw chedmad that the smewnt mrarted in axeessive, The plaintiff 

. teeti fied iv dotail ar toe the damegee te Kin autesebile resulting 

| fre~m the eolliaion, Hin statenent se te these details ecewler a 
full page of the abetract, “e¢ alee teatified that sone things 
Bed been reccired, ethers sould not be repaired; that before the 

| aocident the reatcnatble market price eof his automobile was $1,000, 

but thet afterwards, because of the damages, the value waa $750, 

. Plaintirr's teat mony as te repaire ie objected te 

on the ground that the statement of claie doce net allege that 

plaintiff wae foreed te repair hie autesebile, This is a ease of 

the fourth class in whieh 1% is set macessary for the statenent 


re 


oF GQlaiw te partiaularize a3l the oleuents ef damage. 


; 
t 


It is snld plaintare wae net qualif led te. teatity 
as to corte of revaire and value of the machine, While it is 
true that plaintiff is am attorney at law, he aleo testified of 
his comneetion officially with « number of autosebile erganizne 
tions eevering 8 pariod ef years, Me ageme te have beqn preperly 
qualified, 
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Defendant's counsel ¢omplains ef the “*verdiet,* 
The case was tried by the court without « jury and there was ne 
verdiet. 
ven eliminating oll the items of repairs, the 
Judgment of $150 ie consiterably lees than the smouwnt plaintiff's 
autemoblie has been demaged. The Judgaent is affirmed, 
APH INKED, 


Batehett ond Jntmaaten, 77., concur, 
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GR, PRESIDING JUSTICE MesURELY 
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Pisintiff, bringing suit fer the balance 4ue fer his 
fees az an arohiteet, upon trisl had a verdict for $2671.14, 
From the fJudewent therecm defendant appeals, 

Pisintiff alleged that he was a licensed araritect 
and om Nareh 1%, 1971, was requested by defendant ts preeare phans 
and epecifiestions for a buliding te be erected in Chicage, and 
defendant promised te pay plaintiff therefor $4,500; that plain- 
taff prevared such plane snd specitiecations and delivered them te 
the defendant, “he pald plaintiff $6,600 en saecoust, leaving a 
Dalance due of $2,500. Defendant by hie affidewit of merits as- 
sertes that he did net agres te pay $4,506 an aliegea by plaintiff, 
but agreed and premised te pay $6,000, shich mwe had been osid, 

Having due eonsideration te the variact atories ef 
the parties, the jury could preserly find that chem pisintiff come 
Pleted ond Aclivered the plans and specifications im Kay, 1921, 
he reoeived $5,000 om account, July 19th a second architect's core 
tifiente was sent te defendant, including a statement of aecount 
Pesiting that the contract prise for the arshiteet's servicer was 
$8,600, on which 35,060 had been paid, leaving @ balance due plaine 
tiff of $5,659. Boe ebjection wan made to this etatement, ond in 
September, nearly two gonths after its reeesipt by defendant, he 
paid $1,000 to cAaintiif, About September 15th he teleshened te 
@efengant requesting payment of the balance ef his fee, susounting 
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to $2,500, Defendant stated he was pressed for cash and asked 
Plaintiff to agcept one-half of the §2,500 in ensh and the other 
half in # note maturing in three months. Vlsintiff replied this 
wae entisfactory and asked that the eheek ond note be mailed, 
Subsequently, on Oeteber 6th, plaintiff wrote defendant enclosing 
hie bill for balance for services, amounting to $2,500, and ealle 
ing defendant's attention to his prosiese over the telephone to pay 
one-half of this in eash and the balance in the thresemonthe note. 
Plaintiff testified that he telephoned several times to defendant 
Fequesting paywent, Ogtober 12th plaintiyy again wrete, demanding 
payment of the bulance of $2,500. No reply wae made by defendant. 
The conversation in whieh he promised to pay one-half in cash ond 
the other by note ie not denied, 
twe speeial verdicts were submitted te the jury. 

Be, 2 was: 

“Hid the transactions betwees the plaintiff and dee 


fendmt efter July 19, 1971, sseunt to an aceouwnt stated 
due from the defendant te the plaintiff fer the eum of 


$2, 500%" 
¥o, 2 wast 
"Did the defendant, after Joly 19, 1991, ond softer 
the t by hist to the plaintiff ef the ma of 86,600, 


whi sh a@wltted in thie ensee, further sgree to pay the 
Dlsintif?’ the additional gua of $2,590, one-half in eagh 
and the other half by note?* 
Defeniant deas not assign o8 error that thease speeial 
verdicts are comtrary te the welght of the evidenes, ehich must be 
dene; otherwise they stand unchallenged in this court, £.0,0,8. 
- She ke Bye So. v. Bovard, 121 IL1. App. 49; Buchhex v. Stafford, 
“285 Til. app. 299; Voiab v. Amglonamerigan Provinion Gp., 104 Ill. 
* App. 423; 202 111. 462. Defendant asserts that thie point is 
: Preserved by the seventeenth aseigiment ef error. Thies assignment 
| alleges that the special verdlets are “erroueous, indefinite and 







| Ansompiete,” This is net an sliegstion that they are contrary te 
‘the weight of the evidence, 
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Complaint is made of instructions, which are not set 
eut in the trief where we may reatily comsifer the sbicetians te 
them. Genexyel Platcra Supoly “a. +. i ‘hewmedieg § Song, #26 211. 
Apoe?0l. However, we have exncined the Inettuetions referres te 
and find ne erejuticial errere therein. 

Defeniant seans to ebjeet epecially to the sllieranece 
of interest om the balance due plaintiff. Ye do aet wederetand 
that 1% is necessary te claim interest in the declaration. in 
any ¢vent, there was mo objection om this greand te the tentineny 
of an aecouttert sho computed intergat. fhe only ebjection by 
éefendent was upon the basia that the jury ease alle toe compute 
the interest, oo that the testiseny ef the eecountant was ane 
meeeseary. This being the enly ebjection sade, «11 ethers vere 
thereby wsived. een vr. Bilber, AiG Til, 492. 

At defendant's recucst the jury vere instrueted that 
Plaintiff sheuld met be allewet interest wnhlesn the jury beliewad 
from m prerendersnce of the evidence that the 4efendant had wi the 
hel? the meney by wireasenable an¢ vexatious 4ciay. Heving ree 
quested the ecurt te inetruct the fury usen this point, the deo 
fendart conarcet mew commliaim that the facts vreved were not =ithin 
the allegations of the pleadings. 1, U, ji, 8, Ge. ¥. istiner, 128 
Til., 163; Bomk Bres. Cool Us. v. Strantter, 299 Thi. 134. 

Shere was sufficient evidence te fuetify the fury in 
concluding that the delay wae wireasensble and vexatious. In 
September, 1971, defexniant promised t pay by sash or note. 
Although repeatedly requested te fulfil this premiee, defendant 
fatled te to se. The only defense stated im the affidavit of 
merite wae that plaintisf had agreed te de the wark fer 36,000, 
and yet, under crees-examination, defeadant admitted that he had 
Re such egreesent; and in July, 1971, in a svorm statenent 


fursiched to the parties vhe leans? the money fer the building, 
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4efentant stated that there was 4ue plaintirf 397,60, In view of 
the complete failure of the defense presented by the pleadings, 
the jury was fSastified im finding that the deley raa mrenesnable 
and vexatious. 

It ie said that the trial Judge made a prejudicial 
Yemark before the jury. Taken in commection with the subjest ef 
the coument, we @o mot think thet the words would be umderetoed as 
@ statecent of a fact bat serely ae a conditiens] statucnt. How 
ever, the recoré does net show that there ren any ehivcotion er 
encest ion te thie rewark, ond we find se aesigement of errors 
tewshing remarks by the court. “ence they are met before us fer 
review, Heli v. Zire? Rettonel Bemk, 14% Til. 234; Chieage (ity 
By, So. v. Garredh, 06 tii, 516; yeh, v. Momarch Nef. co., 287 
Til. App. 146, 

There wae mp erres in exeluding the letters of Angust 
3 and Sovember 3. Gne was avparentiy sent te defendant by « sales 
enginetr, who is ast a party te the preeseding ner war he 5 witness 
upon the trial, the epinion ef an cutalder, #ho van not produced | 
in court to be subjected te erces-exanination, would be inaéetesible, 
Semen v. Debtelger Glaue Ge., 165 111. 185. ‘The other letter, 
dated Sovexber 3, wau from defendant te plaimtiff, hile it sight 
hove been atnitted, ita axclusion does net compel a reversal. I¢ 
is singly « steatenent thet defenitant thouskt$ the 34,000 which he 
had paid fer the glans was showgh, on‘ the Letter gantained nothing 
Batertal. Furthersere, the letter «ns ikaxadxkxxkkiaxxax 4 sel f- 
serving ¢ocument, written shertiy before enuit *ae commenced, 

Vpes the entire reeerd a prover verdict was returset 
ot the special verdicts have mot been preverly challenced. There 
were no reversible errors uren the trial and the fucgrment is af- 
fireed, 

AFFIESED, 
Ratehett and Johaston, 3J., concur, 
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BE, JUSTICE IJGHEGTOE SALIVERS) TSE GrpIwioe oF TRE GormAT, 


- This is » multi in equity brought by the complainant, 
Prilip & faphem, sageinet the defenduct, isnae Siein, fer m ace 
counting. Stein ant kaplem emtered inte « contract on Sestenber 
BO, 1914, by the terws ef which Kaplan Fax to purcheaze smé ee] 
eilk drese geods and other fabriem, 2d Sicin was te furnieh the 
eredit and capital; the net profite of the business wore te be 
@ivised equally; bat 14 eas previded thai im ease the prefite 
#13 net @eousl the dehtso ad Liabilities: md « less cocurred, 
Beplam wae te cay Stein ame half of the less. The contract vas 
expressly tormed “a contract of biring* an4 net « partrerstin. 
Subsequent te the execution of thia contract a suppl ental 
agreecent as executed by the parties om January 11, 191¢, ia 
which it wae agreed that on all seorchentice bougnt on or after 
the gate ef the agreement Stein shevld receive sixty per cent of 
the net prefite, and Soplam forty per cent. The business eas 
@arried om unier the name of the Stein Textile Cempany. 

Prier ts the present writ ef error ap appeni was 
prescevted te this court im thie cage. Un the appeal the ée- 
feniant , Steim, was the appeliant (220 ER1. aps. @55). The 
-@Riy question invelwed on the appeal van whether Asplen wee 
emtitied te am sucowsting, Jtein comtenied that the contraet 
had been tersincted by mutual agreement om March °S, 2919. ‘This 
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court held, in os epinien written by Br. Justice MeGureiy, that 
the comtract had not teen terminated, im diseussing the evidence 
tearing on thet fesue r+ Fustice KeSurely said: 

*It is tepeselble to recencile the voriant sterieos of the 
witnesses; the true vereion depends upon their eredibility.*°* 
While there are a musbder ef matters = ieh tend etrangly te cive 
eupeort te Stein's version of the matter and te threw seme doubt 
upon Keplan‘e story, yet we are ef the opinien that there are 
more cenvineing sorsideraticons confirning Faslen'’s veretom. * 

(me elrewestemce commented om in the opinion ease the 
fellure ef Stein to pretuee certain ch-cks relewant te the iseue. 
The court eaid: 

"There is good teamen to believe that thege ereck stubs 
aieappeared from their ugusl slsxee about the tige the vi tress 
wae requested te produce them. From this failure «ef Stein te 
predace ¢videnes which was in hie posseseion, it ie proper te 
presume that 1t would have sustained Zapinmm's eatery as te the 
purpese of the $50 payments.” 

The cewrt affirmed the Jwiseet . sexton Ge RERRR 
The eause wae referrei tc a Baster fer en accewiting, AfteP evie 
@ence “ae taken sid the ¢euce Fan oryued, the Raster died befere 
making a resert. The esuse ene referret te anether Master with « 
stipulation by the purties that the repert and conclusions of the 
eecend Baster steuld be based on the evidence taken by the firet 
aster, The s#eond Master feund thet there was a balance “we te the 
complainant amounting te 96,311.97. On the hearing before the eoart, 
the seurt dearest that the tetal amount te be paid te Eapien was 
ae follevs: 
Princical sum found and stated to be ise by the 
Raster in CRONCOLF neers cerercesesccsescesessacesscerseseGSg Sle BT. 
interest thereon fren the Sra day of Hay,1923, 
being the date said repert «nd account of & Baster 
wae filed in this court, te this date, i.¢. December 
22,1823, at the rate ef 5% BEE GRU. ceca eee wees senaases 263.13 
Bauvter's fen on the prior reference which is 
hereby Dt 16a R hdd oe WE sivese dees 60440060 00080600008 443,50 
Clerk's costs in this court paid by the complainant. 20.56 


fetal amount to be paid by the defendant to the 
POMP] eimaMt. oe cceseccreceessnsessensesecescecssssesves she gUNGcUS, 


From this deeree the comeiainant hae prayed the 
present appcal. 
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The eompinimant centents that he is entitive te recover 
the eum of $22,348.09 vith interest from July 26, 1918, af 221 the 
goats. 

Cowntel for the defendant contend that "the decree of 
the trial court should be effirned, thet the corte im thie court 
 @heuld be charged te the compisinant, amd the court should direet 
: the eakE compleainait te accept the sum of $9026.05 and aatisfy the 
 @eeree without further interest thereon. * 

} Sounsel fer the comp iaimwit content that the findinge 

| of the Master's revert sm4 the fisdinge ef the fdesres ef the court 

ate Rared on the tecks @f account; thet the teeks were inedequately 

apd tinesrrestiy kept; that there is s Large volwee of svidecce 

which fe indenentent of the beoke ont which bears directly en the 

 @uestion of the aceaounting; thet there is me disegreenent ar to that 
the becke show; taat the “hele eomiroversy in the cass in outeide 

| the beoke;* that “if the correctness of every fact sepsuring ite to 

‘(be measured by toe antrien in the books *** there would be mo cone 

- treveray.” 

The parties began doing business on Septenber 30, 1915, 
ond continued untii the buelncse vas cleead cut on Sevesber 4°, 
2919. The evidence is untinputed that frem September 30, 1912, te 

‘Hareb 11, 2019, the becks were oo imaccurstely and uniateliigibly 
kept that they sould ant be weed an a basis fer om accounting caring 

that period. Arthur 2. Hall, a certified secoutant, she audited 
the backs on behelf of the (efendact, testi ied that there were 


"ne acosunte prier te Merch 11, 1919, other then the mere aenersnda 
here and there through the voriows recerds which you cannet gst head 
(@F teil ef." Glen Lee Grawole, a publis accoutent, whe audited the 
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Dbeeks on behalf of the complsinomt, testified that “the records 


@ering that pertes orier te Bareh 3i, LEIS, can be sunceé us in ene 








word, «+ they were net révorde af o11,* 
the sesountarts secreted ae the profite fer the 

period in question, sevely, the period fram September %, 1914, te 
‘Maroh 11, 1936, the oma of $575.0. Thie segent wes taken as the 
-prefits for that period fer the reason that Jebn HK. Delsem, 2 pub- 
“‘Adelacesmtant, “he was aupleyed by the defendant to oven « double 
entry syatexn of becke on March Li, 1910, stated that the defendant 

end the eomplainest had agreed that this sum represented the exount 
of the act prefite of the bustneasfrou Gepienber 3, 1914, te Bareh 
Bi, 1919. Golson wae 4 distant relative ef the defendant's wife. 
| The compleinast testified that be 2id met make euch on xgreemant, 
mrt we Lelleve that Ais testinony ie sustained by a prevcnderence & 
’ the evidence. Ualiy the accowiteet whe exanined the backs for the 
: Gefendant, teetified that he, Hell, know wething about the saree 
“wont exaept what was told him; thet there vere mo entries in the 
Tecorda frou “hich he deduce’ the aut of 9675.6; that the em was 
: gecestaé sa Suing oorrest. Deleon testified that the eomplainsnt 


— 


| ‘wae present with the defentant when the bosks were epmed on Harch 
i, 192°, an? that he, Belen, 4iseussted the reeords with beth of 
them, The presendersnce of the evidence, however, shews “hat Isplan 
“Was not present on March 11, 1919, the day Giat Delsom opened the 
Becks. aples testified that he wae in Hew York from about Harsch Sth 
@F Gth, 1619, te shout March 20, isis. 

Max Sebwarte, a cierk of the company, feetified treet he 
‘Went to verk fer the company om Bareh 3rd or 4th, 1919; that the 
| Semplainont left the next cay efter he, ichwarts, started te werk; 
- thet the complainant went te Kew York and was gene mere than tro 


i. Sies amelie B, Senece, bookkeeper fer the company, 
4 Cestified that she vant te werk for the company sbout Eareh 7, 1919; 





‘that the compisinant wae in New Yerk ot the time; thet Gelean shecea 
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her hor te keen the bevks three or four days after she went te work 
far the eompony; thet Delecm epenad the Docks trouné Zarek 11, 1919; 
thet Doleom made the entries in the bercke as the defendant gave 
then te him; that the complainant was met there st thet time, 

The AeTendant testified on the firet hearing before 
the Master that the somplcinont weet te Ber York “enrly in Zarch,* 
3939, wat get back around Sarch 12, 19, er %, 1919. nm the sec 
oma hearing the defendant testified that the somplainant eight and 
might set have been im How Tork «hen Deleon epenet the beoks. The 
defendant also testified on the seaend hearing that before the 
books were epaned by Deleon be, the fefentant, had a comvergation 
with the compialinant aid Deleon. Yhe testimemy of the devendsnt in 
thie reapect de as fellera: 

"S. In thet eonverection, war angthdng sald about the 

— ef the buasinees os te that tine? 

in wy recollection it was about $500 er 2600. 

. i easy, war there soything said at that tine by Belson 
#r Rapien er yourself «cs to bow mush nrefit bad been asda up io 
that tie? 

ake Phere wan seme orefit, i ait Br. Espisn esoved Bim 
* Little beck er sem-ething ond by eurcsing we the books it woul 
ahew on the teoke whatever the «ratit eas. 

aie Se Be you kiow what entries were made on she backs at thet 

& 

& PThatever they Sad they eave it te Br. Belsen. Te 
widerete:d it sné ke entered it.” 

The defentaxt tesitificad further thet when the becks 
were opaved ob Sargh 12, 1910, ke gave Deigom lestractions as te 
the entries he should mske; that he and Delon Looked over all the 
papers ané beuke and “whatever they had in there, the slips ef 
paper, mid gave them to Deicom te enter oversthing up.” ‘the 
ecomputations made by \ulli frem Delson's Pigares ae te sales and 
purchases trem September SO, 1915, te Hareb 11, 1929, shewed a 
prefit of abeut $7205.19. Ap the defendant gave Deleon the 
entries, the defendant aust have knows that the prefits fer the 


peried in euestion were net $675.6, but ware a very suck lerger eum. 
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Furtherwore the defendant's contentian that the prufits fer that 
poried were only $672.40 ie met reconcilabla with the frets that 
during that period the 4efendent detcizged te emlerge the business; 
moved the business inte Larger quarters; paid were rent; eapieyed 
Beles: te open a toute entry wat ef buoku; exsploeyen « tockkeoper 
at & celary of $12.00 a week; aA berrewed $35,006 to pat into the 
tusinese. The defentant weuld hurdiy heve Sone these things if 
the prefite of the bueiness were onmiy $575.6. Uther foeta te be 
coneiftere? in his senneetion are that about Kareh 1, 1919, the 
eumeleinant at the defendant's suggestion meve4 « oteek ef sonda 
pelencing te Hin, Die gauteliairant, imie the mew quartrre; éavete4 
Wie whole jime te tee busineae of the Steim Taxtile Campany; amd 
ne siiowsd by the dufentact te draw $9) a weex sgeinet Sia, the 
eomplaimont*s, share af the profite sf the business. If is 
highly improbathe that tne defendant and the somplainant vould 
have gureued such & eourse of damduft if the prefite had tear ealy 
$573.60; wad 1t ic espenially isprebable ihxt the defentant #ould 
have paraitie¢ the complainant te draw 290 u week against the one 
Plainant’s share of the vrofite if the orofite far about five 
Senthes Hed been onky 5375.40, 

in considering the tostinauwy of the elinesees in this 
eanaection an4 theouc>ent the enge, it mast do borne In mised that 
ugither the kaeter ner the frleal court saw the eitnenses teeti Ty. 
The rule, therefore, relating ta the edvantage that the master 
end the triak erurts ordicarily possess in d4etearaizing the exedie 
Bhiity ef vitueeses By reasem of Being sbhe ta ese the situesues 
teatity is uet speliecakie, 

Ve are clearly of the esinien that the decided weight 
of the evidence shove that the complainant 414 set seres that the 
eum ef $575.00 should be acoested as the profits curing the perica 
from teptenber %, 1916, to Karen 11, 1918. Is our opinion the 


pre OPE ‘oii da aaa 
epsniend eae + sete 3 a : 





fies ome’ aciaky aaa od ve eaeaien ot ks comes site tee 









| oat ele Sentege dee a es eta “ ioonnelian ole = beralin <a 








‘ef #2 vonamioud oa 40 oetiorg wt Le enue ys sonst 


__ bine fitte seman wk ta gonkaateen “oie “bac oksidmaed eye 
shee weed Aske aariecie es eo $8 z5 Yet wees 2 ase i sivoteee te pas 
ced eas ol ase waets ease les at et: ‘ 4 t ase , 

ee oie ae: stage de Py eS vont ot Sa ane ws 





ae & te Ree a3 : agtt eet add He est texy at e. oun i ‘Paewere 


el es goaawat ie nats ie ote ae watien ioe a 





#e8s ceria at sia i: oe ed rt wnne ety a as deci eis 
ee er 4 gencbne fe wid tem fsa de bag. mae es We at eu ag 








oe ies 
1 * ole “a 
m ‘ Tes oa 
esis ee gage sah il all gueeety git soe) at ae 
oan Fae wee See ob ae ants if ‘9 sorneaet: +e 


wadaes att tee went: cavtiae 9 re ag pike nes ed 





ae 










of: : 
2 Se” 


p. an 





iad test baa dau £Rb Prgnke gmoe eae oe ‘eecges wp seid Dee 
hotsvg se cinta’ eat tone an an Sovencbw oe leads € 





oH) eebates vee al 5 PEPE cE aoa of Baer ge eeomei ane: 


eee er ee a, 





cee, Siok saree 
dfn ity ae ieee. este baste watcher wine cc bite me ee A RS 








“Fe 


Se Ns eee 


hae 
eee os 


Pie eo 


als Sa ciy 5 
Pl en ee ei 


Pea, 


eC See ee ae ae ee 


Kaplan's share of 
evidence shova thug /the prefits turing thie period was, $3602,68. 


The guugiciner? testified, om4 he ha mot esatradietag 
that between September 35, 191°, and Janeery 11, 1929, cakeot 
§1G,0°0 werth of genda vere ourckased an¢ shent O86 per cont of 
these goc¢es vere «e174; that the average tor emt af srefite on 
the greece wee et Least ® por cent; that the exvenaue for thts 
perked could mei Save amewted te anre than $59. urine tts 
peried the complainant won, by the terna ef the contraet, ene 
titied te 8 per sent ef the net profite., The epemicinant ts 
share of the profite then sould be 9996.00, 

fous Jamusty 13, 1919, to Kereh 11, 2919, aceerding 
te tho testiwemy af beth the au=nlalmont an4 the ¢efendant, abest 
$48,009 worth of geote vere garchuse?. Gm Bareh 11, 1916, ae- 
cording to the teatimenmy ef Sali, the eeeruttaest whe addited the 
$bosr3 Gh bebalf ef the defendant, there were coeds on heud ef the 
Value a¢ cost orice of 739,479.00. Syubtirseting thie amount fren 
$48,500, the seode suld between ganuxry 11, 2626, am¢ Kerek 11, 
202, stowcts? te $32,891, The semalsimant testifies that the 
expenser turine thie peried were sbeut 5590; thet he, the come 
Giednent, telivered the geoda, The sontract previded that ge rent 
waa te be paid an? that meither the egspletesné ner the ¢eferdant 
whowld vecaive salaries. Zeducting $200 Srem $39,821, the enount 
252,722 if iclt om witch te exstivate the ast prefits, shich were 
26 wor gent. The net orefite would be $6444.%, As the com 
plainmt's sahar+ of the prefite betwoem Jenuwy 12, 1919, wd 
Bares 11, 2829, by the terns of the susclemcntal contract ware 
49 oor cart, the eempiacinant's share of the profita for the seried 
im question wroul4 be 9°897.63, {hic smoumt added te the ateunt ef 
$975, previrasly estimated, makes $3,907.53, the total amount of 
the caapleimsest's orefits frsm Septesber 30, 1918, te fares il, 
2939. 







‘to sisite et aslqsh 
4 ae wea eae — eeitete odf\ 











oe «bat we sous 9. : eartesey » sure ROHR 


ote Bad ities ote Sed aneenah wal Sta be yee ds 
oo te ! 





aneel. a Boas ST poe 
art ate ade gelenonsee 


. i forts bee e* 


fan 05h ‘etaanst weesied Kee. ake 
ast? tei? te nisend Secale fosoe oat  f80, Re at 











BRS a3 8. tase Re ae: Ree. fakornig. abe cates : mare: ae 
test ae faxes hab beam, Someeanes ad sehong ade boseeti 


Ae eae Wie Fe 





Leite 8 cd Bsa fatt 2 es ‘Rew al tm. 
Aairone Sy 4 TE AES apt WEE Biel demtet ei Ae a “Sviane: Sivede 
Bier ite Bite #580: ay Sex E88 a3 sa tebiee ae abe = tas & 


25 88 286 a aoe nd? 2m don walt < foam 


> 










nei ante ay 


ES = ete ax Stee aun 





ain a ft aAtioie “at 2 a hela, Ri i 
| ewe Fowsdeee, fats tocmekeege Sie *@ ears sae at Baad 4 





Ray 33, 1939, the defeniant notifies the eenmpicinant 
that he head decided te termivate the gantract. Ao tate ne 
Timed wy the 4efeudent for terninsting the eontenet, bat the dee 
fendant said that the business vould be continued watil the coode 
on hand were solid, fhe compisinamt sugzgeeted thet to expedite 
mastters a diviaien of the serghandiees sheuld be wate, tut the dc~ 
Fendant would apt agree to this. The cempluinaant then suggested 
thet the goede showld be scld om se chor$ terns as possible, 
either for eum, oF on tan 4eys or thirty Asye time. The 4efend= 
out agresé te this, and from thet time om the goods were sold on 
these terse. Fhe coupl«inant repeatedly aeked the 4defenctemt fer 
em aeecounting, wet the defendent aef@ that be weel4 ait until 
ail ef the goede were seid, ot veukd ther wake a 4ivision ef the 
prerfite, nm ene secnsion the 4efencient ardered the eomsl «inant 
eat ¢f his effice. “um duly 24, 1910, secording te the defendant's 
teetimony, the defentant *dreve the aaccisinant awag* free the 
stere, ‘The éefsciant testifiend further that the complainant came 
bask a few duys later ema that he, the def mdant, “drove him of f 
agaim once or twice;* that ons time when the compli ninant came 
beak he, the defeniant, “got a policexem” t¢ take the complainant 
aways 

Suring the period from Maren 11, 19139, te July 76, 
2919, the act esles emounted to $169,061. , and the net purchases 
were $146,193. The 4ifference betwecn the purekhases cmd sabes is 
$22,505.20, The exseneen for this peried are ataitted by the come 
plainamt te be $2959.90. There are ether sxponses shewn by the 
heoks, tut there in ne evisence exeept the beck emiries thenselves 
te Guppert there excenses, Gravole, the atceuntam$ “he sedited thee 
beoke on bebalf ef the cempleinant, tentified that as te the other 
@zpensen there were mo vYonc>ers of any hind. 
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Mism Senece, the bockkeeper, testified that she tock 
reeeipts for ali the cash payments made by her; that the reeeipts 
wore on file in the «ffiae when ohe 1ceft there im Barch, 1920. 
The @defemtant teetified that »* made 4 soaremh fer vouchers snd 
reeeipte, cicnet by the peresn to whoe the each itema were paui?, 
amn4 that if any vouchera fer petty e«sh were sot produced, he kad 
me ides of what beesme cf thea. “he evidenes iz undisouted that 
the defeotect genie? the semplainent access to the teocksa. The 
Baster exerescly found that evheaquent te kay KM, 1929, the ds- 
fenton’ interfered vith the complainent in the eompleinant's ine 
epection ef the becks, wit that finally the 4efendant whelly pre- 
vented te campiainent from inerceting the beske; that all ef the 
time during which the compleimest bad ne access te the baeks, the 
defendant was im full sontrel of the <ffsire af the busizewe. 

Pallure by the éefencant to preduce the rouchers for 
the «mtrice of expenses raises the presusgticn thet the pretuetion 
ef the veushers woul? be atwerse te the defendant. It vne sim§e 
larly held by this coert 6m the first eseesl in the case at bar 
thet the fallure of tee 4efontant tt: oretuce certain check stubs 
"gave rise to a preee=ption ageimet <ie.* Im mespert of the 
helding the folleving cases were cite? ty the court: Rooter Te. 
amend 3 O42. 138; Mantonys v. Heiliy, 194 T1i., 23; 

t ig. v. Shermay, 125 221. Ave. 22; 
5 eset teat Mies 238 hi. 883. 
Vartherznore, we are of the epinian that in view of 





ee S 


the fact that the defendant 4enied the complatnent sosese te the 
books, the entries im the dbecka which are waeupperted by 
vouchers, ere inadnierivle againet the compisinant. the general 
Tele, 8 stated by Auling Care Law, ie “that surtnership tesks are 
s@olesitie im evidence f=r the oursese ef shewing the state 6f ihe 
partnership affaires ewex when the estrice are made by one partner 
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alonc, provided that the sepsrtners bave aecess to the berks amd 
am oppertemity te cbjvct to the entries in question,“ &% &.¢.1. 
section 153, 9. $34. ‘fo the maxe effect is BO dye, 745%. 

The Peasen of the rake sduditing portner@iip becks 
ie that the booke ore at all tives egem to Gie inmepectien of the 
individual partners an’ thet the partners are considered ns 
having acquiesced in the various entries made. Gri vtin v. Stromg, 
45 th1. app. 32, 94. 

in the case of Saunfers v. jigynli, 19 tex. 467, in 
eomeliering the eutctian of the adwigalbilite of partuership 
Beoke, the sourt said (pn. 471, 472): 

"There eat Be error im excluding the 4efendant'*s tecks, 
when offered in evidence by himeeif. They were net only of 
his een erention, but be head feni<d the siaintiff ascacs to 
an inapection of them, There wae no eyiterce that they hed 
bean regularly «it proveriy Kent, Meat rather the contrary. 
Te have advitte¢ then, ween the defestant'ts oem eath, vhen 
&t ln cnet by hie statecent te the ~Ltnens that they had net 

been regularly kept, sm¢ when he Sad refused the plaintiff 
inspection of then, tould have been te allow « perty ts =anu- 
fueture evidenes for hineekt,® 

Gewnrsi tor the defmidact osntend that the agreenent 
between the defenient amd the cemplisinant 414 msi constitate a 
partnersiip. Whether it 414 or met, ihe enterprise parteakes se 
elesely of a partnership that the rales governing parteerships 
are applicable. Ghgemoy v. Stewert, 104 iik., G4l, $43; Bull v. 
feteans, 145 i. App. 456, 433; Sjator v. Siare & Og., 68 112, 
app. 43%, 437; Eawards vy. Hydeon, 165 641. Apg. 891, 525. 

im acesrdance with our view the only expences that 
should be deducted frea the met sales of $25,505.20 ameunt te 
$3650... The 41 ff erence, i818,945.91, is the net prerit of the 
period between Hareh 11, 1919, and July 26, 1919. ‘The complain- 
ant*s skare of these prefite, estimated on the baeisa ef 4° per 
aent, amounts te $7,577.56. 


After the defentent exelwied the semplainant fron the 
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premises on July 26, 1919, the defendant bot exclusive pesvercten of 
the goods and conducted the eale of thee. All of the cocds were 
finally disseset of by Boverber 30, 1919. ‘The eumplicinent had no 
access te the beeks, Ye are of the opinion, therefore, as vrevie 
eusly exotessed, that im cach clrewetomeas the entries is the 
bocke wore met commetemt evidence against the coxplaicamt to shew 
the profite of the tucsiners during this perlet; and that the prefits 
may be eetinated by evicense indeventert of the books. On July 26, 
1919, accerting te the teetinony «f the eemplainant, the goods on 
hawt mounted te $25,000; that this angeunt iecludeé 15901) warth of 
velvetines, 37900 werth of woolen goods, an@ $24,000 worth ef 

silks, Tke somplsinuni's testimeny is ast somtradicied. The ie. 
ferient testified that on that date the amewnt of coode om head wae 
Between $30,000 amd 298,140. Korecver, there is evideuee tending 
te shoe thet in Gentember, 1915, aoeie vers sel¢ te William Geod- 
rich smounting is value ts $1245.86, sac te leaéger Lecter smeucting 
im value to 3188.47. ‘There is me reaord of these sales in the tecks. 

Gtavcia testified that the average prefite om aii of the 
eslee fren Kareh 11, 2915, te Nevexber 3), 1929, was 714 per scent. 
St thie rate, tee orofite realized en the $45,<0¢ worth ef goods 
was $7,5°%. 

The eantract orevided that af the tereination ef the 
esntrast all stock on hand sheuld be «cli or divided, aw the 
parties showl4 sgree, all sutetending seseunts collected, alk billie 
aad Lisbibities gat¢, emi the net prafits divided squaliy between 
the parteaers. thie tasie the comelaimant ie entitled te ena- 
half of $7,525 plue $35,°°0, ehich equnle $21,962.50. Im estimating 
thie sxcunt we have usde me allewanes for ony expenses that aay have 
been incurred in disposing eof the gocds for the reneon that the only 
evidenee of axpenses i¢ vhat the bock entries shee; «id we have held 
that these entries are net aisiscitle against the complainant, tte 
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gauge he wen 4enied gecent toe the teoke. Whatever exoensee vere 
imeurred ae fudged by previcue exsenece cov)’ net have bean ef «ny 
large smeunt. 

There is a charge im the books during the periad In 
question ef an item of $2960 for the servicse of the 4efentans's 
son-inelaw, naued Gurwitt. “he Baster ¢isallewed this ftem on the 
ground that the “"prependerance of the evidence” showed that 
“Gurwitt Aid mot de any werk® for the company. Ye think the 
finding of the Master is osrrect. A eieim of 12,°%4 wae wade by 
the defexfent fer hie services im liquidating the tusinces softer 
the complainant wae exciuted. The Muster dicsllewed inie claim. 
Ge cencur im this fiesing, «3 the contract erevided that neither 
ef the parties emguld be entitied te amy coupeneation for services, 
& sherge of $1966.55 wae made by the defendant for rest. The Base 
ter disalleved thie clais em the gyveund that the sontract provided 
that mo rent shocld te eharged. Se think that the fintines ef the 
Boeter ia cerreet. | 

Ceuneei for the defentant asexrt that on Jaly %6,1913¢, 
the Stein Textile Sewpany ered the Central Tract Company Bank 
$34,050. Om direst exerination Mall testified en behalf ef the de- 
fendest that sabsequet te July 26, 1939, $546,006 was paid to the 
bank, and that that amewunt reeresentsd amounts advanced by the 
benk to the Steim Textile Gempany. Gn oroez-exemination Hell tee- 
tified that the payment ef the $34,006 to the bank 444 met change 
the condition ef the acasumi vt <li, His expieection of this eas 
as follevet “In the course of business 2 goncern may go ‘cen te 
the Gank and bervrew money. Sew if they berrcw that money <n4 use 
it in the teeiness and efterwarde pay that gomey back 1: 4oes net 
effect the profit and lees. i$ is simply increasing the capital 
throug: the use of the bonk Leo.* 

Gm the tetal siow:t which the trial court di rected 
the defendant to pay to the complainant the trial court allowed 
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interest from Say 5, 1923, the date on which the Banster'’s repert 
was filed im court, te beeerber ZW, 1995, 

Geunsel fer the compisimant eentend that interest 
shewlé be computed from July “6, 1919, the 4nte on which the do 
fentent excluded the complainant from the Gusinees end teck #x~ 
clusive poceessien ef the good@, besks ant Mamagenent of the buei- 


Rees. 


tn Botting v. baseeih, *$ Tile 223, in considering 
the cuestion ef interest the erart esha (po. 995, 206): 


“Ys are aies of opinion, at ztated st the iaet term, thet 
imterest shevl4d be charged againct Laswell on the balanes due, 
from the terminatien of the portneretip, Bie conduct im 4riving 
off the steak, so formerly istinatea by the court, was vary 
son $s, ama fram that tice te the prerent he han contested 
the richt of Yebbiew te rueever ay syout “hatever.* 


in the ase ef Serovem ¥. Sunninghes, G1 5il. 416, the 
eourt said (s. 113): 


"Under the agreement the account cught te have been taken 
om the first day of July, 1372, wc the seeunt fownd due said te 
eoupisinant; but defendant refusci to render any aeeeunt, or te 
Sllew any aecete tc the bocke of the firm, I¢ vas hin contract, 
im writing, to remé@er the aceount end pay “hatever amount sheuld 
be feund tc be fue. Having faile’ ts fo se, whier the cecicion 
in Derhky *. $4 ili. 27, Giere vos ne errer in allezing 
empl ainant “resi on the mupunt ioumd due, from the time the 
aeerunt cught te have bean texan wp te the date af the dearce.* 


In the gane of tar fe think that interest shewuld te 
sliowed from Joly 96, 1916, te the date af the mtry of the judge 
went om this speal. 

Sean sel far the semrisiuent septen? that the trial ecurt 
@rrene usly tase? the complainant#it® sneefourth ef the caste. 

in the ease of Babgegk +. Farweid, ot 2)., 190 11. App 
SiS, the esurt enid (wo. Fi4, S15): 

"it is weld settled that costes are tamed againet the lesing 
party enlesn some good, enfficient and equitable reneen existe - 
Ter aprertioning then; and wilees it sam be said that the esurt 
abused a cound diseretion which ihe lew reseses in it in 4eei4 


whieh ef the parties ghali be compelled te pay ihe sests, a 
of review ~ili met interfere with the trial csurt's jeisuent.* 
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Im the onee of Keller v. Esding, 16¢ 122. 15%, the 
eourt seid (p. 154): 

"The claim gevertad by acnellents to this fymd rendere4 the 
filine ef thie 612) uesessary om the part ef anoclleses. Ape 
peliante 444 met 4iselaim, but tg thelr dexurrer deaied the 
right te relief. Yhey were actively contesting the ri cht ef 
appellees te haya a 4eeres, ani the cogie were properly wrardted 
egainst then, * 

Im the case of Poogica Gan i.ight wet Coke Company v. 
Gtbbong, 729 Ill. App. 388, the court queted with aprrewsl frem 11 
Syclepastis ef Lew and Freeedare, py. 35, 28 Pellewe: 

“Tha genersi Pule that ccate follew the rewsit of the wuit 
will not be departec ivam hare the acnivct of the legisg party 
hae been the chief couse of a2 large seewwlatien ef cazis.’ 

is the case at bat the esmplalaat wee the successful 
purty. terewrer, Be wan refused am sccewnting by the 42fencant; 
was denied accesa te the beste, aad a8 Coresd t6 brieg this euit 
te obtain a= seevurting.  Furthersers, the eight of the canglaine 
emt te oi sesogniing eas gontested by the defendant en the ground 
teat @ settlerest had teen made boleeen him aad the compleimest; a 
refarence wee bai to a Boater te detercime that issue. ‘The Raater 
rererte? in farer ef the eummlainant acd the Bxster's rasert wae 
senfirzet by the trial court. 4m appeal, to which we hare previenfly 
weferred, wae tuken te Oris emurt and the 4eeree of the trial coart 
was affireed. “a think that these fucte im regard to the forwer 
wspen] should bs coneiceret with the facts en the sreeent writ ef 
errer in detereining the quesiies ef covts aa the gresent writ of 
error. In our opinign aii ef tke conta should be taxed ageinet 
the 4eferisnt. 

the estimated ameunte which we heave previsualy ine 
dicated, naneiy, $3802.68, $7577,56, 221,262.80, tetel $52,549.74. 

The judgment la reverses and the cause reacasded vith 
direstiona to the trial court to «ater o decree in faver ef the 


complainant in the ews ef $32,349.74, tegethor with interest as 
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heretofore inticuted, ond for such ether preceding: an way net 
be inconsistent vith the views oxpresee4 in thie opinions 
REVERSED ABD HeRaBveD, 


BeSurely, ?. 7., wd Matchett, J., concur, 
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Thie ie am cetion by the plaintiff, Anna Holmes, te 
reeover davagee from the deferdant, Rertha EK, Sarra, fer the 
alleged eemversion by the 4efendant of certain househel4 goeds 
belenging to the plaintisr. 

The case war heard By the seurt *#ithert e fury. 
fae court found ip favor ef the plainsiif and entered Judgment 
for the oum ef $5972.50. From the fuigmemt the defeudent prose~ 
eutes thie appeal. 

The evidence shows that the defendant Leased te the 
Plaietifi an aperteeat lo a budiding owned by the defendant. 
Upen the exeirstion es the slaintiri's lease the plaintiff left 
the speriment ani the jefendant lessed the apartment te EK. H. 
MeConneli, the seieitelaw of the plaintiff. Mecemmell eaeupied 
the spartwent with hie facdily. Al. of the hewsebold goods of the 
Plaintiff reweined {nm the apertuent during thse ime ef Lelomeli'ts 
Saewp MOY se When Neliennell left the soartwent he gave the keyr te 
it to the Janitor, told bie to take ears af the solace, clean up 
everything, wend that he, Kevenme)l, vould write te sims Nee 
Conseil left sli ef the household gos¢e im the agerteent, The 
gecods have newer been reeaved by either the plaintiff or Yo- 
Connell. 

It is the comtention cf the plaintiff that the 4e- 
fendant converte’ the goods te her own use, 

Seunsel for the defendsmt maintain thai the evidence 
@oee net shew a converaian. 





a 7 ‘afaahe’ish . ant we Ramee jst ba Bid & nk oe 
¥tes Vrivesedy sx seeei a Viisaiase avs te ak: 4 Ee 1 ne on 
i ot a. Hiemd tous “at Meech Suahew teh wat team dawecouage, 
tekquage fiareodpa - stiiinin ie: any ve wa Lenina ead, a mk . 

ie te ahve Biotiveged ans te ik - selkaet att seal iy : os ge ae 
a Eiesemiie ® ee) ‘sabaet oe ee Gh bnatoow 
be mene wah tem a dasedecws aS tee Atewasirsis wad. ean : 
ae sare: Ee. paar de td “Lie rows whee, Ge mE phat 108 baat, oat ab ak a 
«i. jade ag adhe bdyeer 2 ke aas sed. Saad sme gxtsreuae soli 

982 , ike owqe alt ee aeoen bigteewes baie Se ida. tiex. “ 

; wit 5 <f) % rizaipse Rid 























sorehive wit awe akabaiee, sueben an. 4 ata et aia 


iy | Re 56 ee ~~ ee ai Pa re eee’ LS 





The general rule is that asy distinet ect of 4omirnion 
wrenefully exerted by » person over the sruperty of onether ta 
denial of the sther’s right, or inconsistent with 1t, is a convere 
sion. Follett v. Béwaris, 3 f11. App. 396, 387; Compan v. Semis, 
35 112. Apo. 37, 44, 

am iteuised list of the articles left in the agert- 
mont by the plaintif? was filed with the statement gf claim, 

Adam Vootine, « friend of the sialimtiff and ef tre BeGennelis, 
testified thet she was at the apertuent the day the ‘otenrells 
left; thet she keews exectiy that was there; that she conld name 
every orticle of furniters witheut « list; thet the XeConnelle 
left the opartuent Jast as she saw it «hem the plsintiff head it. 

Joseph 2. Sikera, the Janitor, testified that he 
gave the keys of She apertment to tae defendant after the Fee 
Connelle left; that nethine wae taken out of the smarteent after 
he geve the keys ta the defentast; that the defantent told him 
that if amybefy soke¢ ble “*ahent the furnitere te say that semebedy 
took then eut.* 

Poul ©. Troerkin, an atiomey at law, testified that 

he resresente¢ the isfendent im “eertain mattere:* that he visited 
the apartment after KcCenneli left 44; that Be thinks he ase the 
éefeniant there; that he sode an inventery of the articles found 
there; thet he gant the tareatery to MeCenncli amd thet ke wrete 
MoeCormell «aeking for the papsent ef rent due te the defendant. 
The inverterr ep? the leSter wera introduced im eviderice, The 
Letter stated that the personal property fousd in the apartment, 
at shewn by the inveniary, had been seised and wonka be hela 
@ubjest tc the payment of the rent with reasonable charges fer 
storage; that wiless the obligation «as taken care ef within a 
Yeasonsble time the property woul’ be advertiaes amA sold, 

Timethy &. Kiley, am attorney at law, testified that 
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he wade a douand on the defeniant en betalf ef the pinintiff for 
the Reusebeld goods Left im the avayteent by KeCemmell; that the 
defendant refused to turn over any of the goods; thet the defend- 
aut exid, “i ean"t turns over the property to fre. Haines, wid 
furtheruere, 1 would mot if i sould. The contents of the room 
were etered in the Goaement and all the clothing in the room 

wae put in one trunk ani the leet time £ was in the barenont the 
fwenitere tad alessveared. The linens that wore left thers after 
the trunk wae leaded were taken ont aset by wycelf.* Kiley further 
testified that ike defemiant refused te let is ge in the tesenent. 
Me sles testified that he made «4 demand on Croarkin on beealf of 
the plaintiff fer the goods. 

Forrest 9, Gait’, em atiornesy et law, testifted that 
he wailed @ Letter to the defendant ie vegara’ te tbe prererty. 
ike Jctter var imtreduced tn evidence. In the Letter it cas 
atated thet Seith represented the wiaintic’; that be had bees 
inferusé By the pleimtiir thet the éefendant hed token peesension 
ef the preperty left im the seartwent by Actennell; that he eoald 
fereve the sreperty <i the coevenieues of the defendant; that the 
Gefendent by beldimy the property voul< Be lisole for the fil 
value of the property. 

whe dePeniant testified that she never had a sonvere 
*ation with Sixara, tee jauites, in whie. she told him if saycne 
ecket about the furniture ts eay that somebody tock it awxy. She 
@ige tealified thai aha di4 met snew the atiorneay Kiley, ama Aid 
met know of the sonversction teat Be testivied se had with her. 
She testified further that she had an atierney at one tine hy the 
mane of Paul 6, Crearkin, twi that she mevar empleyed Crearkin te 
rapresent her agaimet the plaintiff or Kelenmeli; that ahs saw 
Grearkin at the sparteent; that he «as her attorney st the tine; 




















panes ee af qe ele de: ae a ei 
ies Fiesed. PR EAB ae Samos 4 a Sm, aa gate: es 
thon a et 
Piet aE eeO8 ated oe, gommesas. aa gitte® of SORTER 
7 enn ak. seabeenk 06 ae, a be 











Diner 26 202. 4kisaneted ql tasnttags ode a 
we. eae: {daebapted edd 2 seshiseraes 2Ah. Gx qe Eaeeey ot ron 
fet ads cot edinll ad siper qrisqecg_ sat bated: — — #! 








pe re. ost Sanels fa trtiued suehendels simi ae 
wore Simi Shed ae eye ze. eaiantid ae: santa as a ee 


& 


- tpt ge toa! oe heeled OR 2256. Bie 
ads of amit sae ee YRReedee, fe feared eal ee ores | 


os eiiunes? Soyolees aevem-ode aad! gal yah bh 
ton wie tats pidoameine te Pikteleig ote dmabege ted 





jeul? adddo qoomedae sed eae added 38 


that e#he did net knew whether he cade om taventory ef the property. 
Ghee further testified that eh» 414 net new of any letter to her 
by Forrest ¢. Ssith, in whic’ a devand wee made for the furniture. 
She teatified furtzer that the fnrniteure eas left in the aparteont 
for awhile; that then seme of it was taken out afd put in different 
Places; that come was put in the basement and seme im ansther 
apartuent; that she did not know the property was owned by the 
Plaintiff; thet ehe has been willing at a1] times te deliver the 
furniture te anybody who might ask fer it, 

¥e are cleariy of the epiaien that the pressnderance 
ef the evidence shows a comversian ef the property by the 4efend- 
ant, 

Seunsel Tor tue Aetendant aseign av errer the refusal 
ef the oourt te sliew the setioen of the defaidant te onend her 
affidavit of morite se se tc shew that all ef the articles men. 
tioned in the statesent of claim were in facet not found in the 
apartment. 

Se think that the court should kaye sllewed the mee 
tion, tui thet on the reverd the refusel fo aliey Lt wae mot ree 
versible error. ‘the court #14 net rule thet the fefentant eovuld 
mot shew that property was left in the apartment. The feffentant 
wae permitted te testify in regard te skat property was left in 
the apartment By MeCenmell. Ghe teetified that she showed the 
property te B. Seeherg, 2 furniture desler, vo want te the 
Premises to sake a valustion ef the property. She deseribed the 
epeaifie articles that she peinted out te Gesberg. A list of the 
property “hich the defendant shered te him wan made by Secberg, 
amd the list appears {n evidence, Furtheruere the inventory that 
Croarkin made was introduced in evidence. It vill thus be seen 
that the defendant was sliewed to chew that property the defers. 


ant contented was left in the aperteent by MeCermell. The de- 
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fenfant «ae mot harmed, therefore, by the refusal ef the court te 
sliow her to file the asended affidavit of merite. 

Geunael fer the defendent sontend that the finding of 
the court an te the value of the property was net varrented by 
the evidence. According to the plaintiff's teutimeny the property 
was worth over $4,060. Aecording te the testimony on behalf of 
the defendant the value of the proverty wae insignificant, 4ee- 
berg, om behalf of the defentant, estimated the value <t 7165, 
The defenient teatifie’ that the oreperty was “famk ef the worst 
kind.” ¥rom om expression of the court in regaré te the question 
ef the value of the property 11 appears thet the court was not 
entirely satisfied with the state of the eviédenes, “es think the 
sourt fixed the value at tee high an ameunt, if eithin ten days 
from the filisg of thie epiniem the siaimtiff wil remit $1972.50, 
we will affire the jutzmumt for $2,000, Otherwise the Judgaent 
will be reversed and the enuse renanded. 

AFPISKAD GOK KEREITITUR, 


MeGurely, ?. 7., wid Katekett, 3., comour. 
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MAS TENT ICE JOMNSTGR DELIVERED THE OPISIOM GF THE cour. 


Thie is an action brought by the wintntiff, herley 
Kareen, to reenver damuger for injuries alleged te have been 
eaneed by the nagligemee of the defendant, Zimer Jones, in « 
eollision beteren tee autemebiler. 

The esee was tried before a jury, wid the Jury ree 
termed a verdict in faver of the plaintiff in the eum ef 393°. 
The plaintiff reuitted 3650 and Judgment was entered fer $170. 
Vroe the fudement the gefentent has orosecate4 this avesal. 

Ceameel for the defendant centends that there was 
BO negligence an the gart eof the 4efendact; that “the sellicion 
eeoumred through the latent ond uidissoverable defect in the 
autowebile,* 

a& the time ef the eceliision the plaintiff «as one 
ef seven gecupante ef an agteonebilie <simg west om Jackaon beulee 
vard, an 4s2terly and westerly thoroughfare is the city of Chicage. 
The defancant was the only occupait sf an autemsbile which he was 
4riving aast on Jacksen boulevard, ‘She principal witeesses she 
testified on behaly ef the pleintiff were two occupants ef the 
auteaebile in whieh the pisintiff was ridieg, wdc twe taziesb 
rivera whe were driving their cabe near the seeane of the aceci- 
dent. The testimony ef these ritrssees in reger’ to the material 
faets was eubetantially the wane, Their testineny "as te the ef- 
feet that the defentnnt was cooing at the rate of shout 30 miles 
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an hour; that he was drivimg in “sa sigenug manner” frem ome side 
ef the street to the ether; that when he collided with the anto- 
mobile im whieh the plisintiff wae riding he was om the nerth or 
wrong side ef the street; thet his bresth mmelied of whiekey, 
and that he apseared te be drunk, 

The evuly witness whe teatifiet on behalf af the deo 
fentent «2 te the way in which the aecident sceurre4t wae the tee 
fendant himself, He testified im substexee that he wane 4riving 
about trenty or teentveteo miles on beur, oid that the ether 
eutemebile wag going at the game rate of speed; that hie aunterce 
Blie seaxe4 tc steer te one aide of the street; thai he saw the 
ether auto=cebile coming; that he seemed te have ne Ssentrol over 
his antemotile, that ic, te turn it away; that he sow that ke wae 
geting te hit the other autemolile; that there vere no “ifs and 
ands er get avay stout 1£;" that be put on the exzergency brakes 
amd they didn’t even stop bim; that it seexne4 that every seve he 
ma@e to step the faster the went; that he imew he was going te 
hit the autemebile; that there «a2 so getting away fren it; that 
he went right for them an¢ there wan no vay ef stepping it; that 
there eae “no possibl<« ehense in the werld® of hie stepping hie 
autemebile even if he seslie? the trakes. He teetified further 
thet he wus met 4rumk; that he Red not bed any liquer at any time 
éuring that fay. Friends who 4ined sith hia that day and whe 
Were with him shertiy before the accident testified that he had 
met 4runk amy liquer while he was wil! them amd that he was echer 
whon they ieft hin. 

We are of the opinion that the act of the defendant 
Was @learly the prexioste cause of the eslliisien. Eat counsel 
for the defendant comtenids that the defendant ie met hiable on 


the ground of reclivence beenuse the collision wae due to a 
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latent defect in the avtemebilea. 

the fects on which eouneel for the 4efendant rely te 
support bie contention are as follewa: On creas-oxaminstien ef 
the defendant in anewer te the question, “What was the matter with 
your oaF other then your axzl« being eprimg?* the defendant wade 
the following snewer: “The belt that gees down throug: the azhe 
that supperte the steering knucsle, that is the part ef that 
that the fremt wheel sits on, that is supperted on tap by o timken 
bearing; om ter of this pim is o grease evp to foree hard grease 
is, just a thush ewp. Sew they conetruct them vith the ALemite 
Gystem se you can foree the grease in there. I had put grease in 
there, but you sould never see whether it went down ic the steere 
img knuekle or net, or into the bearings, om¢ ¢consecucntly when 
they care to take thie out, thia tearing wae frazen ta the ping 
what I meen by fronem wae in co ticht on there fer the want ef 
grease.* A Dleeke<dth whe repaired the 4efondant's autemebile 
testified ae follews: “The pis teat coes threugh the eeneklie and 
through the axle and throug? the support tearing was froze in, and 
i heve te use a siedge to drive the pin out from that axle. The 
bearing eas pratty iry, ail rusty. There was grease i= the 
grease cup, oniy 1% wae frezem right em the bottom, it Gan"t get 
threugh, That could not be seen fron the suteide; « * if you 
steer the car ts ane side it is pretty berd te steer it em ancther. 

The general rule in regard to istemt defeets ic thet 
@ perssm is sot listi«e fer injurice to ethere resulting frem « 
istent defect im the inetruxesntality exusing the injuries If he 
wae ignoreet ef the defect ané could net have diecevered the deo 
fect isn the axervine of reageneble care ant diligenee, The 
ake Les ¢ ¥. Treesch, 63 Tl. $48, 552; Senden vw. 
Bamnem, 85 311. Avo. 17, 14, 
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In the case st bar the question whether the defect in 
the autcuqbile ef the defendant was a latent 4efeot of which the 
defendant was ignorant end which could sot have beew disoeversd 
by reasonable care an! diligence, wae a gueation fer the jury te 
fecide, Furthermore, the 4efeniant testified that about tea 
weeks prier to the collision he heft om experiance with his sue 
tewobile eimiler te the eme in question, but that he 414 met pay 
any attention to it af the time. Whether reasonable 41 1licenes 
woul’ have required Kim te give the matter attentien and te ine 
epect the eutemobile, or te Mave it inerectet, were cucetions 
for the Jury to 4etersine. Fe think there is swple evidenes te 
suetein the finding ef the jury that the defemdant was cvullty ef 
negligence. 

Seuleei tox the defendant further contend that the 
@amages are exgensive, 

The evigenc® ob behalf ef the platiatiff shows that 
the plaintiff fainted at ths time of the esliisien; that she vas 
takes home end put te bed; thet a physician was ealied tmmediately; 
that the siaintiff'ts Left ankle, sheulter, a4 right wrist were 
dislocated; that eha Bad a saentasicn en her Fight kmee; that the 
lewsr pert sf tor back ~as bruired; that she had seme cute on her 
feet, sealp and heanés, epi some broiave en 4ifferant parte ef her 
bedy; that the ankle, sheovléer ané wrist were pulled in place and 
atracped; that the keer Joint fereioxve? an inflewsatien ef the 
synovial membrane; that the mee fsint sae strapsed for several 
Weekes and electrical <aseags given; that the plaintiff sensirgated 
the dey after the ageident, suffered severe pain and was given a 
hypedersiie of merphine; that her menstruation has been irregalar 
sad gainful ever simese the seaident. The evidernee en behalf of 
the plisimtiff shows further thet she could set walk for five days 
after the acciimt; that before the sccident she was employed as 
& beskkeaper ‘ux her father at a salary of $25 a week: that ahs wee 
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unable te return te ork fer ateut tén or trelve rerke. 

On behalf of the defendant a shyricam testified that 
he eslle? at the heme of the plaintiff about a «eek after the son 
cident; that he saw the pluintiff; that che wae dreened med gving 
about the house; thet he «xatine¢t « bruise and 2 eprainm en the 
taek of the right hend; that the plaintiff told him of a bruise 
on her hip, eich eho did met show him; that hie reeslieetion ie 
that he eae ne braisas of har body oy bandages on her head or 
emkic; that the emly sevitenes of injury thet he found was the 
bruise om the band ond the spraim in the middle finger; that 
there var me evpsrent dislocation ef the ashealder, ankle er wrist. 

Yhe phaintiff in rebuttal testified thet the physician 
4i¢ net exacine hery that she never saw Him before the trial; that 
the firet time that she ever sar him tan then he teetified et the 
trial. 

. Ye are of the opinion thet there is aetTishent evie 
dence to sustutn the amount ef the ver‘iat of the fury se remitted 
by the plaimtirr. 

Geunsel fer the defendant further eentends that the 
eourt erred in giving « certain instr.ction on behalf af the plaine 
tiff. The instruction is not sat owt ix the brief of esunsel for 
the defendant, Cogicel saye that the instreeation apncars en page 
78 of the sabeteset anG ex page 251 of the reeert, The instruction 
om page 75 of the sbetract merely relates to the burden of precf, 
en@ sbvisuely is net the inetreetion sommeeh is obiceting te. ¥e 
have examined the fnatruction on page 331 of the recora and we do 
mot think thet there is any leasguage in it vhish xoul4 justify us 


im reversing the fedsmert, 
; We are of the opinion that the fJudement of the triak 
ecurt should be of fired, 
APSTARSD, 


Beturely, *. 7., si Batehett, 7,, concur. 
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APPRAL FROM CIROUIT COURT 
OF COCK GomrryY. 


OI71.A. 637 





UR, FUSTIGH JOMPSTON DALIVIRED THE GPINIGN OF THe COVAT, 


The plaintarr, Jonna ¥. Fay, brought an action against 
the defendant, Jacob Killer, to resover dasagus for injuries ree 
ecived by reareon of the alleged negligeice of the defendant, The 
Gage wae tried before a jury and the Jury returned a verdict for 
the pleintiff in the awe of G50°0, Frum the judgment on the ver~ 
diet the defendant hae prosecuted this apeal, 

Ali of the grounds on whieh the defendant aske for a 
reversal relate to the evidence. 

The plaintiff ovesupied as a tenant a part of a builde 
ing ovned by the defeniant, There were twe omtrances ta the part 
of the presiees eceupled by the plaintiff, One entrance was by 
means ef a stairway at the head of whieh was a lending. This 
landing was the rooy ef a etereroem vhieh was orned ond used by 
the 4efentant, About May 21, 1991, the defendant had the lande 
ing covered with “an ordinary four-ply ter and felt composition 
mid gravel roof." In doing the work the reefing contracter, in 
order to prevent the accumulation of ioe and water between the 
paper and the coneret«, prajested the paper beyond the edge of 
the landing, June 9, 1972, while eturting dowm the stairway the 
Plaintiff fell and was injured, 

The plaimtiff testified in substance that there were 
eleven steps to the stairway; that there wae mo handrail srownd 
the stairway; that about three o'clock p. m, he went out ef the 
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door ef the room leading to th» stairway, started te go Jom the 
atepe of the etalrway, «4 stopped om what he thonght wae the 
eige of the tep step, but whieh was in feet the prejecting paper; 
that the paper extended about four inches beyond the ton step, 
and that the paper turned down os he stepped on it and he wae throw 
to the bottem of the stairway; that he Lit on his heels; that he 
wae iying there a little while before he came to; that he orewled 
aut of the back yard .op hie hende and knees to the front of the 
house, te that someone would cee himy that a men picked him up 
and enarried him inte the heuse; that hie legs vere injured; that 
femedintely after the accident a doctor was eallied and gave him 
treatment for hie injuries; that at the time ef the accident he 
war working im the auditing department ef « firm at a salary of 
$30 a week; that he won aboont from werk eleven months as « 
‘reavit of the accident; that he now walks with « Limp, has te 
ute a cane, and han to pet « rubber sponge in bis choes; that he 
ie 6 years old; that the 4defen¢ant 414 met ecaneult him before 
having the roofing put on the lending: that he did met have ony 
knowledge of the recting on the Laading before it eas dane; that 
he 414 not talk te the men she put the rosfing om; that he heard 
that the roofing wan being put on it but he had net seen it. 
The plaintiff farther testified that be did mot leok at the stairs 
at all as he started down the etepa; that he walked right ever te 
the top step frou the deer; that he 414 not notice that the 
paper overlacped, 

George ©, night, an inepseter of buildings for the 
City of Chicago, testified that he exasimed the stairway June 16, 
3991, and that the paper projected about three er four inches 
beyon4 the lending. Mise Gra D, Cousine teretified that she saw 
the plaintiff trip amd fall; that she went to hie astistance ana 
atayed with hin until he wae taken in the house; that the plaine 
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tiff wae absent from work « trifle over elever months; that she 
lived with the piaintiff ed bis wise; that ashe sav him every 
day; that she never saw him carry «= enne before the aecident; that 
she never anv hix intexicated; that she 444 not ewell Liquer on 
his breath at the time of the secident, 

te. Miehnel J, Purcell testified that he treated the 
@efentant for the injuries; thet on exanination he fovad his feet 
and ankles soperentliy f4eformed; that beth the feet and ankles 
were wvoliem; that there was subcutaneous hermmerhage; that the 
hee) bene wan cut of plsea; that there were ne fractures, only 
dfelecetiona; that he wut the vlaintiff's feet in saste for 
seven weeks; that the custemary charges fer his services would 
amownt te $400, 

Om bebai? ef the defendant Alexander Ferrier teeti ried 
that he eaw the plainticy aitiing in the alley; that Eles Cousine 
wae there; that he asked the plaintiff what was the matter; that 
Pleintiff eald he sligsed on a pebble Sut sauncht bisself with bis 
arms; that the plaintiff sald he gould not get up} that he, the 
witness, carried him inte the house; that he, the «iteese, hed seen 
the stairway a day or two before the accident; that the paper lapped 
over the edge of the step twe or three inches, 

lire, Alexander Yarrier tentifind on behalf of the tee 
Fendant that ane gaw the plaintiff fuet after the aecitent, and 
told her husband to go out oni ask him what wae the matter; that 
ghe never saw the plaintiff walk nercally; that he alesyse walked 
kind of slow andi kind of pniled hin feet along er dragged them: that 
he did mot always use hie ewe after the accident: that she 
saw him putting coal in the furnace and he did net use bis eane; 
that he attended to the furnsee dally and took care ef the het 
Water apparatua part ¢f the time, 3 

Br. 4, Whitney Hall teutified on behalf ef the defende 
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ante that on the facto asawmed he could net conecive of o heel 
bone being dislocated without breaking 1% by « owiten blew; thet 
he hed ebseeryet the plaintiff walk and that he walked ae if he 
had a shert leg; that sponges in « man's shees woul? help fer 
corns or bumienn, 

Charles J, lL. Marker, the roefing contractor whe 
put the reof en the landing, testified ea behalf of the ¢eland= 
ant that the pauper extended beyond the Landing about an imeh and 
a half at cost; that os seom as the tar bites that prejeetion, or 
the wind or rain strikes it, 1% wili drep over in about twantye 
four or thirty-six hours; that in case the weather le wery het, it 
may net take mere then an hour or two before it lens ever oma will 
stick ticht to the concrete below; that the plaintiff sar hin 
putting the reof on oid sorminined to him that the tar would 
traek wp hia flat; that ke, the witness, saw the plaintiff after 
the sacoitent om4 that plaintiff eaid, "I fell ¢om the 4emmed 
stairs. I am gelng te wake that jammed Jow pay ‘ar 1t;* that the 
plaintiff exid he sifered on the peper, 

The ¢efanfant testified that he saw the plaintirr 
after the aweident amt that the plaintiif told him he etep>ed on 
@& pebble and slipped dowm the atepe; that the "darned reefer* 
put the gravel on and that he, the piaintiff, told him net te do 
it. 

Simon Frovue teatifiecd that he was a barber and thet 
the plainti??’ used te get shaved in his shep; that the pinintifr 
was always Kind of crinpcled; that he alwaye walked with a cane; 
that he fee@ net “alk new any worse or any better than he did; 
thet ela weeke after the aecitent he and the plaintiff talked 
about the ageident; that he, the vituems, ead you got shaved 
that day; that the plaintiff maid he believed the accident 
occurred after he had been shaved; that the plaistirr eas shoved 
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beteoen two and three o'clock p. my that at that time he, the 
plaintiff, wee intoxtented; that bie breath muelled of whiskey. 

In rebuttal Sdwort 7, Morne teatificd that he worked 
fer the weme fire that the plaimtiff 414; thet prier to the accie 
fAemt he never saw the plaiwtirf use @ ¢aney that he oppoared te 
walk worumliy; that he dia not drag one foot after the other; 
thet ho oucw the platiatiff at ome e'elock o. ms, the day of the 
agoldent; that the plaintiff wae perfectly sober, 

Tee sleintiff testified tn rebuttal that Charles J.i. 
Rarker, the roasting coutraator, d11 net call at bie residence; 
that he sever aow him auntii he, Barker, took the witness stand; 
that he did not tell Sarkar thet he wan going te make “the damm 
Jew" pay for Lt; that he 414 not Aave 4 conmvergation with Simon 
Provas, the barber, about the aceident; that he, the plaintiff, 
hes net taken a drop af Liquer, whiskey, or wine in the last 
Sour years, 

Counsel fer the €efendeont contents that the trial 
court erreé in not civing en instraction requested by the defende 
ant to find the defendant met guilty. The trial court showka 
have givem such an testruction erly if the evidence did net tend 
to establish a couse of aation, 4n ihe case of Mich gh ¥. 
Porsehner Contracting Oe., 320 111. 343, the court hela (p.356) 
that if there wae evidence tenting te establish « eaune ef ace 
tiom “the case gust be submitted te the fury, even though the 
greater weight of the evidenes may have seamed to the court te 
be on the side of the defendant;* that "44 has always been 
Fecogniged thal for a trial court to «elgh amd deteraine con- 
Tlicting evidesee and direct the jury what verdict te render 
would be a direet violation of the comstitutfonsl right te trial 
by jury.* 
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Ye are clearly of the epinton that the evidence in 
the case wt bar tends to establish « cause of aetion. We ate alse 
of the further opinion that the evidence is sufficient te sustain 
the verdict of the jury thet the defendant was guilty of meglie 
gence, 

Counsel for the defendant contends that the plaintiff 
"failed te show absence ef centributery negligence on the part of 
the plaintisr.* 

The general rule in regard to vontributery negligenee 
in whated in the cove of Keliy v. 
645, as foliews: 





"Ag @ general propomition, the question of centri 
negligence is one af fact fer the fury woter ei) the facts ond 
clrewnstanees shown by the evidenee, ¥. & 

» PSO TLL. 476) det cases eeeasionally arise which 
@ pergom ia eo saralhees or his coméuct se vicletive of all 
Fational sieandarde of conduct applicable te pergens in o like 
situation that the court can say, a# = matter of lew, that ne 
rational persen would have aete¢ as he 414 and pender judgaent 
fer the dtefentant,* 

We de not think that the evidenee in the onse ot bar 
shows aS a matter ef law that the pialwtiff was guilty 6f contridee 
tery negligence. in our view the question ef sontributery megli- 
genes vas ome of fact fer the jury, ai there ie suffieient evie 
dence to suatala the fisding of the jury that the plsintir? wae 
met guilty of comtritutery negiigenae, 

Geunsel for the defendant further centend that *tike 
agount of the werdieot ie contrary te the weight af the evidence 
ae te the extexut of the plaintiff's injury.* 

Tm thie contention we agree with counsel fer the de- 
feniant, Ye think thet $4,006 will be «a fair and reeecnable come 
Penention, If within ten days fron the filing ef the opinion 
the plaintiff wili rendt $1,006, we will affiee the Jxdgments 
otherwire the Judgment will be reversed and the @ause remanded, 

AFFIRSED UPOE BEMETIITUR,; OTeeRvIse 
RERARDSD. 


RVERGED AND 
MeSurely, .J.5 and Matehett, J., coneur, 
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BR. TUGTICR JOUKSTOR TELIVARMD THE GPIAIOk GF THE COURT. 


This is an spoem) by the defentact, the City of Chie 
sage, from a Judememt on the verdict ef « fury in the Cirevit court 
ef Ceok County in the om of 716,000, for the death of a bey nine 
yeurs wd sever months of age, slleget te have beem cauced by the 
negligcense of the Jefentant. 

There is ne dissute cbout tee eaterial fects. 

The deceased lived with hie parents «et S457 Herth 
Clarexent avenue, a2 street in the elty of Chicaco. m the serth- 
east corner ef Claremont evenue ond Cornelia street there ras a 
poplar tree, the jianeter of sich wat abeut 12 te 15 inches, wé4 
the height ef which was scetiaated by one witness at 25 te 55 feet 
sud by another witness at 45 ts 50 foet. The tree was in the par- 
life street in «a graes plet, end it bad beas there for a nuxber of 
years, Adout M% feet above the ground wm4 about 1° to 14 inches 
from the trumk of the tres tee electric wires, about 12 inches 
agart, Tan threugh the branches ef the tree ané were used by the 
@efendant in esrrying electricity for the purpoce of lighting 
the strecta, Yhere wae inwolation en the vires censisting of a 
kind ef compecition ef paiat, cloth snd tur. The pursese ef the 
ineulation was mere for proteetion of ths sire from cerresion than 
it wae for ineviction. As long as the insulation eae dry it sas « 
pretestion on lew voltege wire, but on high voltage it was ne 





protection at 21). ‘The veltage in the wires wae about 2159 wolts. 
There in uncontradicted evidence that om the iay of the accident 
the imenlation om the wires in the tree was complstely worn off 
in spots; that there were spaced om the wires of about 4 feet 
where the ineulation was worn off; that the wires in ome plaee 
fer st leart 24 to 36 inches were etripped bare; that in ane ther 
pines the insulation of weatherproof eovering om the wires hung 
doen in threads. 

tm the evening of the aseldent the Jeesaced wae playe 
ine vit> come toys near the tree in avestion, It had bem raining 
en4 the tree wan vet. “ne ef the teys had beer flying a kite, 
which got caught in the branches of the tree, ant the tail or 
string of the kbte eas wrasse’ areur? the wires in the tree. hen 
the kite cot caught in the tree the toy she hed been flyine it 
suid, “the wants the Kite cam have it,” and then left fer hie 
beme. Thie wae a Little «fter dark, shout 7:30 or & o'eleck in 
the evening. the deseased hear< the remark, climbed the tree to 
get the kite, cane in contract with the eiree and was instantly 
Bitled. Gme of the boys caw a “fisah* while the deceased was up fn 
the tree, saw the fecesand Ranging in the tree, and ran ts tell 
the parents of the (eeeaneid, fhe father of the deceased climbed 
the tree an4 get the body ef the decoansed, 

Some ef the cexpaniens ef the toy testi fled that they 
bad seen beys clish the tree in «vestion, an4 sthers testified 
that they hed mot seen any boys clin the tree. There wae evi- 
Senee that ot tines sparke eculd be seen in the trea at night, 
partieulearly after a rain. The fether cf the f4eeeased teati fied 
that abeat four an?d otie-half years before the secident he Lived 
airectly serosa the strast from the tree ond that on rainy, 
nights he had seen “a shawer of fireworks in the tree, just as 
theugh it was s desumstratien on the Yourth of Jaly.* me of the 
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beye testified that he saw searke in the tree before the deceased 
climbed it en the evening in queetian, The mother ef the desessed 
testified that she never sae the fecented alimh the trae before 
the seaident; that shen the boys “were climbing arownd* che 
“ghased them from trying te climh that tree and other trese around 
there" because che knew it wan dengerous., The whale of the 4e- 
eeased testified that he always spoke te the @sesases about 
cligbing sii had warned him against it. 

Ye are elearly of the opicien thet the evidence ene 
tablishes a cause of action an’ thet the evidence is sufficient te 
fuetify the fury in finding the defendant guilty of neslizesee, 
Stedwel) v. City of Chicage, 4 Ill. Awp. 649; Bygil_v. City of 
Ghicage, 222 111, Anp. 699, 

Geunsel for the defendant maintain that *contributery 
meglicence ic the outstanding Suncare of this sags,* 

The rule in rPegur’ te the degree ef care ehieh the law 
requires of «4 ohild is thet cugh care enly ia required ss reasonably 
might be axpected from ane of ite age ani intelligence. Chisagg 
& Alton R. 2. Company vy. Nelecn, 183 111. #%, 93. herman 4 Kede 
fiele state that "In nearly all the eases the pewer and dniy of any 
child between three and twalve years of age, te exercise ears fer 
ite oen pretcetion, is held to be for the jury.® Sherman A Beéfiela 
oe The Law of Hegligence, vol. 1, seetion Pha, po. 187, 198, (6th 
ed.) 

the general rule im regard te contributery negligence 
is eteted in the case of Kelly v. Chicago City Ry, Co., 283 Til. 
640, as foliews (p. 645}: 

*ie a gerersl presosition, the question ef contributery 
negligence is one of feet fer the § wider all the facts and 
cireucetances shown by the — Eale v. oe J 
Railesy to., 299 T11. 476), de eases oceasion ly arise in 
whieh a person fig go earelese “A his cenduct se vielative of all 
Pational etestarde af coniuet applicable te persons in a like 
situation that the ceurt can say, a¢ 2 matter of law, tkat no 


Fational person would have acted as he did and render judsnent 
fer the defendsnt,* 
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We are ef the opinion that the evidence joes net shew, 
om a matter of law, that the deeeaset was guilty ef contritutery 
negligence; that the question whether he was gullty ef contribye 
tory seglisence wan one of fact for the Jury; end that there is 
sufficient evidence ta sustain the finding of the fury thet he 
wea met guilty of esatribotery eecligence. 

Couneel for the defenitaut comtend that the sourt 
erre? in giving certain inetiructiona em behalf of the gliaintiff. 
Ail of the imetruetions objected te are mot set out in the brief. 
Two of them are deziguates as Bow, 195, 19%. That <2 not the 
prover ay te vresemt tnetructiess far eens l4eration by thie 
esurt. The inztroctionse ehjeetelte abeuld be set owt in full in 
the brief, Generel Elsters Supoly Se. v. Charles “. |. Nemmeiien 
A Sens Ue., 223 TLi. Amp. M1, Mt. Be have exauined the inatrue- 
tiens, hewever, and “e 4¢ cet think that they are erremecous, ‘me 
ef the inetreetione ie objectet te by coumecl fer the defentant 
Beeaunse if mentions the saximm amewit of demages the jury may 
eliew uider the statut<«. fhe inctruetion is im the language ef 
the statute, and the mile ie welk eettled that erdinarily such an 
instruction ie net erroneous, Greene v. Zigh Furnityre Co., 272 
I}1. 246, 187; Hertena v. Sguthers Ceal Co., 255 111. 540, S42; 
Beliyville Geel Se. v. String, 77 121. 516; Bonk Bros. cond & 
Soke So. v. Beton, 192 111. 41, 43, 44. 

The feet that an instruction mentions the aneunt ef 
the demager that may be ul ewed fe act error gnlese there ie sone- 
thing in the inetruction which tends to lead the jury to under- 
stand that they aught te er may allew the full ameunt. Centra) 


Eye fe. v. Eennister, 195 Ti1., 44, $3; Kellyville Upah os. vy, 
Strine, mre, (yp. 535,) There was meothing in the imetroetion in 


the ense at bar that would leat the tury te believe that they 
ehowld alles the full sseunt, 
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fmother inetruction is objected te by counsel for the 
@efendont because it told the Jury that in eatimating damages they 
were not confine’ te the value of the services of the deeeaned te 
hie next of kin wetil he reschedt the age of Zi yeare, bub that the 
Jury might consider the peeuriary benefit, if any, shickh the jury 
believed from the evidence the next ef zim weuld have derived from 
the Jecexned bat ne mot teem kilied at the age of Siw life, This 
fere ef instruction has bern approved by the Suprene Court. 

i era B. KR. So. v. Zhen, 189 Ili. 535, 

S56; Us 5, Brewing og. ¥. Sightenberg, “li i14. S51, S54. 
4nether inetraviien Le chjestod te by ecuneel for the 
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Gefe:damt beceute it ases the ward “ehlid;* amé cowooel mainiais 
that it woe mot proper to refor te the deceseed, she was aine 
years o4 seven months ef agr, a8 a “ehdld.* 

The snewer te thie cbjeetien is that in ea iastrastion 
gives at the requset of the defenmiunt the werd “chiid”* ia used. 
The rule is that = party eannot assign error as t¢ the giviag ef on 
inatrection “hen substantisliy the saze inetraction has heen given 
at bie own raguest. Brisie +, Eeisen Efe. tg., 287 T11., 11, 35. 

Seunsel for the dafeninat further eentend that the 
verdict ie exenesive, Ye do riot think ten: the verdiet is ex 
LEB Be a- ¥. Seiacrngy 
@i_sh., 229 TLi. Ape. 647, the court sald thet *I¢ has been roe 
peatediy held that Im case af ao teats of 5 person of tender years 
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and umfermed hatite, the quesiion of @aungea is left entirely te 
the d4iseration of the Jury, and that no werliet Le euch a case 
within ths siwtutery Limite can te held eacesaive by 4 reviewing 


We think the judgment showid be offirned, 
AFFIRESD., 
SeSurely, *. J., amd Estebett, J., comeur, 
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KE. TUETICE JGURGTON WALIVERED "HS OPIRIOy OF THE COURT, 


thie is an wetion brought by the piaintiff, 7. ¥. 
Seekwith, doing sueiness am she Gnyder-Reeckwith Company, against 
the defendact, David *. Curtin, te recover frou the defendant a 
ceumsiesion fer the sale of real estute, alleged te t= 4ue te 
the plaintizf under « contract with defendazt. 

The case tae heard by the court «itheut a jury. th 
eourt made « finding im faver ef the psieintiff in the eum of 
$3,900. From the Suisment on the finding the defendant prese- 
euted this seresl, 

By the terns of the aemtrect the 4efendent geve the 
@laintiff the exelueive sgemey far three monthe te sell certain 
Feel estat« coned by the 4efendant, situsted en Sheridan Bond 
im Chicago. Phe price fixed by the defendant was $125,000. 

The plaintiff eae te be paid the rates ef commission established 
ty The Chicagp Real Sutate Board. the plaintiff agreed to iiet 
the property fer sale vith Bre Chicago Real Eetate Board and te 
use hic best efforts te sell the preserty. ‘The contract ean- 
tained the following agreement on the part of the defendant. 
*l agree to pay you the rates of commission «s sctab- 
iishea The Ghicars Reat Retate Board, whether sueh esle 
be made you er ne, or by sny other peragom acting for me 
in behall, wor the terms mentionat on the reverse Pym 
heree?, or apoR amy ether ter<e seceptable te me, er if it is 
sel4 within three monthe after expiration of this contrast te 
amy person er persene with “hem you have bad megetiations 4ur- 


ing the ters ef your sgoncy «ni “hose name er nuxes have been 
@iselesed to me." 
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After the execution ef the contract the olaintirr 
made efforts to sell the property but 412 net sueeecd im proe 
curing a purchaser. hile he was megetiating with « sroeseetive 
purchaser the plaintiff went te feet Baden, where he rewained for 
twe vecks, hile he waa there the defeniamt sold the property 
himself for $106,0%. The snle wae made within three sonths 
from the date of the comtract. Yhem the plaintiff returned to 
Chicago he Kad a conversation with the defendant abeut the 
@ale of the property. The plaintiff testified thei he met the 
aefendent tn front ef the Eigewater Beach hotel by secident; 
that he, the defentent, said, “I guess i ove yeu « sommicsion;* 
that he, the plaintis’, easid “All right, #r. Gurtin, any tine. 
Whet 44 you get for that preperty?* that the 4-fendant ontd 
"ZT got $100, f06;" thet be, the slaintiff, anid *That ie pretty 
eheap; you 4idn*t get emough for ite* that the defentant said 
“If got a Little mere fer axzpenses and ts cover things like that; 
I wili fix wpe on the cemmicsion, t wi coming down te the of- 
fiee;* that later on the defomdant asked the plaintiff if he 
Would cideavor te purchase for tim, the defeniant, terenty-five 
feet of grewit frem Bre. Helen ¥. Piersems; that he, the plain- 
tiff, eniled ot the defendant's heese and reported that kre. 
Piersom wae 11; that ai thie time the question of the eomctse 
sion came ur again; that the defendant said, “I think I ove 
you a cowsiseien. I am geing to give yew $1096;* that he, the 
Plaintiff, seis, “Frat don't seem Just feir in view of ay can- 
tract. I think If am entitied to a Little mere then that;* that 
they tthovenesd the question why he, the plaistiff, was entitied 
te a Little sere, ami that the defeniant agreed thet be, the 
Plaintiff, eas entitled te mere; that he, the plaintiff, said, 
“But you think it ali cver and ome dow to the office, I think 
you will feel 4ifferent about it;* that the defendant same te 
the effice, tock out a cheek book and “wade 15;* that he, the 
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Plaintiff, said, “Phat are you going to do?* that he, the 
plaintiff, knew {¢ wae $1500; that oe, the plaintiff, said, 
“Let's discuss thie « littie;* thet there was me diecussicn; 
that that was the end of it. 

The defentant testified that the risintiff 414 
nethiny to sreeare « purchsaeer; that the firet conversation he 
hed with the plaintiff shout the matter of the commiasion wae at 
the plaintiff's effice; that he, the defendant, sald, *i am 
going te give yeu a cheek for your esemizsion;"* that he, the 
defendant, took out his cheek book and wrate $1500; thet the 
plaintirr gaid he woul’ met secept that emount; thet the defent- 
ant amay will never get any aore;* that there *a@ cone 
eideratis/converasation but net ef any interest, 

in our epinien the evidence dees set shew any real 
defence. 

GCeungel fer the defenéant maintain thet altheug> a 
eontract may grant an agent the exclusive ri;ht te ell vroperty, 
the euner nevertheless hae the power te sell the property hime 
#eif. 

Granting thie comtentien te be tree, in view of the 
agreement by the ¢efendant trat he woul4 pay the plaintiff e 
gemsissien aceording to the rate established by the Chicage 
Real Eetate Board, it ic wheliy fimwatecrial whether a sale of 
the property wae made by the plaintiff er by the defendant er 
by any ether person acting fer the defendant. 

Ceuneel for the defendant further contend that the 
Pisintiff did not make a wale nor procure & purchaser, and that 
therefore he ie mot miitied te resover a commiesion, 

This contention is trrelevant and femateriel for 
the sume reseen that we have civem as an anewer te the first 


sontention. 
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Cauneel for the defendant further ssintain that 
“Shere wu aetion is brought te reeever earnings under an executed 
contract, te reeevery com he bad fer dasagen for ite breach. * 

The pliateiiv?'*s action ie met fer daseces for a breadgh 
ef contract, but fer a «apecifie amount alleged te be tive Aim under 
the oontrast. The batie far comeutine the aseunt ix previded by 
the terce of the sontreet itself. 

it is furtter comtendedt by eounwel fer the defendant 
that the omownt fixed in the contract *eanuet be conetrued te ree 
fleat actual 4auageoa sustaimee Wy the broker, bet cam only te 
sonet dered to be a penslty, the eoynent of which te net ecuntenensed 
By the eourks. 

the axount fixed ty the contract ae the comudesion far 
the slieintiff ({e net even resetely eneleceus te « penalty. As de« 
fines by the Cyclopedia of Law and Proee4ure: 
"A penslty ic « eve of meney ehies te< law exsets the 


pay- 
ment of, by way of punishment ter doing seme set vhdehiie pree 
hivited, or the gudittiug te de some sot which is required te 


be dome, Strictly speaking, the term ‘senaity’ invelves the 
ifes ef punishment, whether gerceral or pe: md ite 
charseter is net sahauged by the mode in weieh it is lntlicteé, 


by © civil actics or a ericinal presewstion. The term 
Ancludes aiee an equivalent by way of iazegee fer a civil wrong, 
and ie in thia cemse semetiner appliet te stipulated damagea for 
bresch of private contrsets wholly indesendent of statutes. * 
32 Gye, pee 15338, 1556, 1237. 

Comets Yor the 4efexdant contend further that the 
plaintiff 412 met Nave « license frem the “ity of Chicage ar a 
Peal estate broker, aif therefore, wacer seetion 351 ef chapter 
XVI of the Bunteipnd Gate of Ghleage, the plaintiff eanret ree 
cover «a cemmiesien as a real eatate broker, 

The ordinascs in question wae nat introduced in avie 
dence, ami the seurt eannet take Juticial. setice of ite existence. 
hs _Jeopke s2z_rei v. Bugug, 247 T11., 15, 16, 17: The Peomie +. 
Heldelbere Sarden co., ®35 i1i., 6, 207. 


It is furirer contended by counsel fer the defendant 
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that the contract vee not secapted by a siember of the Seles Mri- 
sien of the GChicage Neal Setate Beards that there is ne eviderce 
that there var a wonbershie in the naewe af teorder~Pecrvith Com 
pany; that the evidence shore omly 2 menbershic in the name of 
Thomas ¥, Becket th. 

The contrest contains the fellewing provisten: *Yeid 
wnlewe ageented by macber Geles Division The © desge Heal Estate 
Board.“ 

Pierce @. Jones, on ber alt of the pleimtiff, testified 
that he was the exequtive seeretaryuel the Chieaga Seal Zetate 
Soard; that « copy of the contract between the plaintiff onc the 
defendant was reesived by the Cnicege Real Uetate Soard abeut 
aagest 4 of 3rd, 1923; thet minkegrashed copies were mailed te 
204 real estate offices in the sity of Gicage sbewt aAmcust G, 
2923; thet on Auguet G, 1993, there sere spsrexiaately 204 mene 
bere ef the Ccicags Keel Zatate Bouerd; that the pursese ef list- 
ing the sreperty is ta ahtaim a proger fiel4 fer the sale of real 
estate; that «13 mesbers ef Galexz Divicien of th« chicsage Baal 
Eeinte Seard pay a mesbership fee of 719; that in atdition they 
pay the son: of exe dclier fer each Listing they sen@ te the 
Beart; that the plaintiff’ wae ome of those sechera she paid that 
fee; that he, the witnoes, semt the comtraet te the S94 trekkers 
im Chicage beeause the plaintiff ras 2 ueeber of the Sslee Pirie 
sion ond trowght copies ef the centrect to bim, the titness; that 
there is mo membership in the Sales Division in the name of the 
Sayder=-Seekeith Company, 

ia our opinion it is fesuterisl whether thers «as « 
mesbership in the Seles Division in the nase of the anyder-Seokwith 
Cempany. The édefendent obtained the full benefit of having the 
property listed with the Seles Division. ‘The purpose of the con- | 
tract was atesmplished, ‘that this was effeeted by reasen of the 
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fat that the mesbership in the Sales Uivieion was is the same of 
the plaintiff, uwwely, Thomas V. Beckwith, ond net in the name that 
he traded wader, woulda net svoid the contract between the pluine 
tify mid the deinndent. ihe coutrect was substantislly complied 
with. 

Ceuctel for the ¢elendamt further contend thai the 
tindiag of the ceurt in contrary te the weight ef the ewisenece, 

@e think the finding of the eourt is correct and thet 
the judcecet eheuld be affirmed, 

APPT BRED, 


Retursig, “. J., 4 Eatebott, 7., coneer. 
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\ Appellant, AYPBAL MRO MUMICTPAL Com#P? 
\ 
\ v8. GF GHIGAGS. 
PAUL KOMKUS and AURA KGAKUS, 
Apreliers, 


BR, FUATICR JOPRSTON DELIVERED “HE OPINION OF THE COURT, 


Thie ie an appeal Wy the pleintifY, Charles HK. Kaplan, 
Assignee of the Central Trust Gompany, Trustee in Zankruptey for 
Jobn HK, Tansnewien, doing business as Tananewies Savingd Henk, 
Bankrupt, trem a judgment in the Ausicipal court of Chicage, in 
faver of the defendants, Paul Norkus and Anns Norkus, in an action 
oR « promissory note exscuted by the defendante., A judgnent by 
confession was entered on the note on Auguat 7, 1917, sgainst 
Paul ond Anna Sorkyus, impleaded as Paul Karkus and Anna Karkyus, in 
favor of the Gentrol Trust Company, as trustee in bankruptey for 
John i, Tananewlez, doing business as Tananewler Savings Bank, fer 
the sum of $252.36, which amount included the amount of the nete, 
namely, $200, with interest at 7 per cent. Auguet 8, 1917, an 
execution wae iesued against the defendants. August 71, 1917, on 
motion of the Central Trust Company, the reeerd was amended by 
chancine the mames of the defendants from Paul Markus and Anne 
Markus to Fowl Sorkus snd Amma Norius. August 27, 1917, an exeeu- 
tion was served on the dsfendants. September 1, 1917, the defend- 
ante iled sehedules claiming the exemption ef certain property 
from the execution, November 14, 1919, the Judgment sagainet the 
defendants was assigned by the Central Trust Geapany to Charles #. 
Koplan, wider an order of the United States District Gourt in the 
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henkruntey prececftinge, Octoher °7, 1972, an sliae exeention was 
served on the defendentes. 

Bovembor 4, 1992, the defendante wade a motion under 
Section 22 of the funicipal Court Act, chapter 37, to vaonte the 
Jatgment. In expport ef the motion the defendanie filed separate 
affidavits. The affidavits ure subretantially the same. The max 
terial avermenta of the affidavits are that the order changing the 
names of the defenfants was entered without motice te the defendants 
and without any showing of omy kind; that there appears in the 
records a certain schedule purperting to have been signed by the 
defendants; that it was represented to the defencantes by a read 
evtate man, to whom they went, that it would be mectesery for then 
te sign ponerse te set aside the Judgeent; that the defendants were 
aleaye wader the belies that the jJucquent had been set aside; that 
the aahetule, if signed by the defendants, was the paver heretefore 
roferred to; thet the fireat inforastion the d4efeniante had thet 
there wae s Judgment agsinet She dafenients as Paul end anne Sorkus 
Was ween being served with on saline execution; thet the aliae exee 
qution ran against Paul and Anos Morkue and was based mpon a Judge 
nent rendered against Pavl and Asne Markus; that «% ene time the 
defendants borrowed $200 from Jokn K, Tananewles, doing business 2s 
the Tanenewies Savings Dank, fer which they gave their note; that 
the note wan fuliy paid; that the defendants vere not indebted to 
Tanenewier in any smount whatueever at the time Temaneawies was 
declared a bankrupt; that the defendants explained fully te the 
Contral Trust Gsepany, trustee in bankruptey fer Tananevier, doing 
businese as Tananevies Gavings Sank, that the indebtedness to 
Tansnewles waa fuliy paid; that frem Septenber 1, 1917, up te 
the present time, the defendants had no knewledge er information 
of any Kind that a judgment had been rendered against them en 


behalf of the Central Trust Gompony, a8 trustee in bankruptcy; 
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that the dafendaate have a full and complete defense to the cause 
of astion; that they have not been guilty of Lacher; that immedi- 
ately upon learning that the #o-salled Judgaent still existed, they 
took steps te have 4% sat acide; that the defendoute pray thet the 
Juigaent may be opened up wid set amide and that they may be given 
leave to plead to the merite in sald eauee, 

She Juig~uent wae vaeated and set aside ond « trial was 
had om the morits, The trial was before the court vitheut a jury. 
The esourt found in fever of the defendants, 

The evidende munteined the alleageticns ef the affidae 
vite, Yenanewiers and the twe deferduntea teetified that the note 
had been paid, and their testirany wee not csntradicted. The nete 
Was not produced ah the trinl., fhe sireumatencen im #hich the note 
wae pold, ae teatified te by there witnecses, were that after the 
mote was executed anna dorkue gove fananewles om orier fer an 
iseurance policy om a hat estore she was conducting; that the store 
Was burned at a lows of shout 8660 or P8700; that after the fire the 
defendants called om YanameWies for the duvuranee; thet Teanenewiles 
®aid ke hed forgotten to olace the insurance, and that te cover his 
liability he would sence] the note, 

Geusise) fax the plaintiff eenterd (1) thes the affi~ 
davite dc not donfeorm te the requiremerts of section TL of tre 
Nuaicipal Court Ae; {@) that the aliegations tn the effidevits are 
were sonelustons of the oleader; (5) that ne eoultable grounds are 
atated whieh would Justify the eeurt in vwaesting the Judesent; 

(4) that me defenre on the merits ts chown; (5) that the defendants 
beve teen guilty of laches; (6) that the finding ef the court is 
against the evidonee, 

Ve de not agree with the eententions ef counsel for 
the plaintiff. 

it is true that seetion 2) provides that the arcunds 
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for yaoting o judgmant after the oxpiration of days shali be 
stated by a petition, but no objection was made by the plaintifr 
on the trial that the 4efenJ’ants preceeded by way of affidavits 
inutoad of by petition. In this state of the reeord it is ine 
materini whether the sleading was termed am affidavit or a peti« 
tien provided the facts slleged came eithin the provisions of 
seetion 2, 

We think that the material allegations in the affidee 
wits are conclueiona of fact, aid conelweiocns of fact sare equivalent 
te ultimate facts. Brown v. Gity of Auvers, 109 Thl,, 165, 167; 
Gaywood v. Farreli, 175 112., 490, 482; Laughlin v. Hexton, 267 111. 
476, 484. The general rule is that ultimate foots should be pleaded 
(21 B.6.L,., section 3, ps 433) and not evidentiary facts. (Harding 
¥. Fagehalh, $6 111,, 20, 283; M1 R.G.L., seotion 3, p. 433.) 

The faete stated in the petition in owr epinien shew a 
good defemoe and equitable grownde on whieh the Judgment could be 
vacated, 

Yq do not think that the defendantea’ right to have the 
Judgment waested ta barre’ by loches. The ersence of laches is 
met lapee of time, It is avemniial tha? there sheuld be alee ace 
qubesecense in the alleged wrong er leek of Alligence in seeking « 
Fenedy. Southern Pacifte Go. v. Bogert, 280 UV. 3., 483) 485, 499. 
In the case of Coryell) v. Kighs, 187 [11., 462, the court stated that 
"a court of equity applies the dectrine of laches in denisl of ree 
Lief only share, from all the elreumetaneesn, te grant the relief to 
which the complainant would otherwise be entitled, Fill, presume 
tively be wnequitable and unjust, because of the delay.* 

We Ge not think that the finding of the court is mani- 
festly sgeimet the weight of the evidence. Geunsel for the pleintirf 
attack the credibility of Tanunewies, and discuss the imprebability 
of the testimeny in regard to the cl rewastaness in which the nete 










a a onatadvere + one” c ie wie: 


ieee tent smi cin tated sink altcmlal 1 
daa Lawdeps eine toe tH anciensaioe hw: sie ta ssodnat ene 
ANE: es vot sisi ROR ER oe pens ae t 
12 OS ,aptuad + abddoned Ree iia ee ary ide: : 3 
bresbaaes Zag. we hivosy: +t es sah  gtembt in eee at efee. Larne tia one. aus 
gehieed) «edac® ventenoh ive con hue WED oof aeltonn ea oh ERG 
CBRE apt eebdete guked A AO Pe OM yy LEE OE ykkgmonMt 4 
e tide cpeaign awe ot mode diem ane GS bedete giact edt, ‘ : 
oh nae Semeamiok mds eke. oe mR witEh Saw ae mete 














off aved of fogtz letusbay ink ema) dau? Moke tow Ce a Py ‘ 
ab apie f Le eeaerse ctf - petec f ae degree ee Satrooy: tee chat 
“Ga tate of Miirode wands sade Eethaneew oh 0h qinte Ya aneed: ene 
@ gittiives wh soonghtie Ye set wa gacat® shonadand ast at ornsoatire be 
Ub {BER HOB A WR Ameen DREN one 
tae Moats Freon att S08 .0E VR ull oe Cine ee gees Oe ot 
on SR Lobeeh ai pedest te salateeb. gmt. eed deer eedoee, to sure at ie 
Of Tebow wth) Heyes wa tee aeenagakia. ese. ake mere. gO te ae ‘pitty Yoke 
wipaomong , fide bebidas od aahemdte bien dmaaks deans, wilt twas a 
we teh ott be suupsed yohwtae bondi. sei on “a 
nditvnt ak Puta of? Yo gabted’ off vate able gem pM | 
Ttitohade eae wot Comeot smomebiee we Te teykew ob intial ‘vite iy 
e4ilkdetermnl ofv veuveih bow ,wehweneaat te eben s ae oe ents a 
eter od! lotan at amomteaner de os 08 beagwe ob gupeliosd ott Te 




















wan paid. The teatixeny on behalf of the 4efendente was net cone 
tradicted and there ile acthing inherently improbable in the tese 
timony concerning the manner in which the note war peid. The 
finding of a court in a trial without a fury la entitled te the 
sane preswiptions ax the verdict of a Jury. Biek v. Hopping, 
269 TR), 205, 104, The mle in o faniler ane that Lt feo the spsohal 
provinces of the Jury to determine the credibility of the witnesses, 
and the probabliity or tworebeablliity of their teetimeny; and that a 
court of review will not interfere with the verdict unless it is 
manifestly sgainst the weight of the evidence. Hale "Loveter So. 
v. Hale, @02 Tik., 132, 146. 

We are of the apinion that the Judg@sent ahowld be 
affirmed. 

APF URBD. 


BoSurely, *. qe, and atehett, J., eeneur, 
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BR, JUSTICE JGORESTGR DELIVERED THR OPISIGN OF THY COURT, 


thie ia ai aetion of assumpsit breught by the 
pisiniift, Samuel *. luzno, againet the defontant, the Security 
Trust & Decostt Compeny, te recover the value of certain grop- 
orty deposited in 2 sufety deposit box rented trem the defendant. 

The gave was tried before a jury, The defandast 
efferet ne édefenes., Gry otie witsess testified on rehalf of the 
éefendant, snd the enly pwtrese of his teativeny wae to acecunt 
fer the shsence of ¥. PF, Diekinwon, the vieeepresident of the 4e- 
fendant. The eowrt imetructed the jury te find the issues fer 
the plaintiff ami te aseess the plaintiff's damages at the eum 
ef $3362.%. the Jary returned = werdies im secerdance with the 
isetructieon. Frem the fudgeent om the verdict the defendant 
epFresecutaed thie uspealk. 

The omiy queeticn iA the ease is whether the evie 
dence justified the sourt in inetructing the jury te find the 
issues fer the plaeintifr. 

The pleaintifi teetified that he rented a safety de- 
pesit box from the defendant for the term of ane year frem Janaary 
4, 1991, to January 4, 1927; that he paid the snmwal rental, ~hieh 
wee 95; that the defendant wae located at the nertheast corner of 
Randolph street ont State street, in Chicago; that the company 
Rs@ vaults for the migst and that he wes o night tenant; thet he 
Gaw hie py about eleven e'siesk Snturday sorning en Angust 15th; 
that at this time the dex contained twe 92.50 geld pieces; #°°- 
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in wer savinge stawpe; $7010 in Liberty bemds, Sra, 4th ond Sth 
series; $3400 in currency; a couple of mprtgages; « let of re- 
esipte relating te the ousiness of the Liquid Carbonie Company, 
of which he wae ereretery and treasurer; thet en «enday morning 
Juguet 75, 1971, he heard that the Safety Deposit vaulte of 

the defendant heat heen rebbhed¢ that be went at once te his 
safety deposit box; that he saw 2 man there that be had never 
seen before; that the pleintiff inewired shbent Diekinsor; that 
he sew Dieckinesn; thet Pigkinsen said, "Jam, what ¢i4 yeu have in 
shere?® that he, the plaintiff, tei¢ nim he had twe $2.50 gold 
pieees; *7000 in Liberty bends; $1000 im war savings stampa; that 
Biekinson #414, “I think your box is eafe. het sles 414 you 
have?® that he, plaintiff, sald that he hed $2305 in currency; 
thet Dickinesn asked him hew the meney «us wrapped up; that he, 
the plaintiff, tela him thet the weney was folded wp im $160 bilis 
amd hed a rubber bend around it; that Diskinesn taseed him en the 
shoulder and esid, “Your money end bonds ore saf'e;* that he, the 
pietntiff, ssid, “se about getting it new?* that Bickineen ssid, 
*¥or will here te walt a ifttic while;* that he, slaintifr, steed 
erouné svhile and Liewtenunt Kerten come dewn od Biekineon said, 
"You better gee Eiextenont Norten;* that he, plaintiff, desertbed 
everyting te Rieutenant Berten the same as he had te Dickinson; 
that "hdie atenecrapher out ererything foeng* thas Dickinson “ase 
sured ws everyihing wae ali richt;* that his wife was -ith hin 
wher he eaw Dickinson and Ligutecant Nerten; thet “we were told 
t¢ eome bagk im the afterncen;” that st that tims Lieutenant 
Korton was late; thatLicutenant Eorton called him first; that 
he, Plaintiff, wens ta “here all of the boxes were piled inaide 
of 9s apartacnt by itself; that the manager, Allanby, was there 
taking items ef what they fowné ani what they did't; that 
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Aliwby eni4, What awher ¢14 you have?” the? he, plaintify, 
asia "6053" that ALianky dirootet one ef the officers te es to 
6H; thet the offleer cane in ap4 gaid there win nothing there; 
that be, giclntify wala, "1 ene told that =r money, bande and 
svevething ears safe;” that ideutenant Berton vrsid, "Bhat ade 

yeu sean? Yho bas bows taliing you thie?" thet he, pisintifr, 
said, "thy, fr. Diekinven;* that ke, plointifl, eai¢ ne weehd oe 
oi apd get Phetineon; that he Wrought Diekinees huak end nate 
te Bickinesen, "Bids yuu tekl we that my somes, the bende ond 
everything cles vas kere this sorzing?* that Pishineen enat4, 
*Yee;* that he, shaiethf?, asi’ te Wiekineon, *Dien't you tel) me 
you sountee thet eomey tyiaat* that Sickinson eatc, "Yex;* that 
he, piainttif, sata, "Shere is 1% mowi* tect Mekinesn eatd, “f 
ean*t teil you, | Jon‘'t cane where it fe age. Thiz is «2 belt 
geet, Let ue see the List. Prviabiy yeu wight int seme of 
yout lesess is sume ef itnese boxes;* that he, pisintifr, etaresd 
there witil they get treugh; thas Ie the meantime there «ser 4 
pile of rubbish ~ “we fewia ~ the police officer vas eters ing 
nay ue, « Se fowad Rhe $1,600 fh wor gaviage stoniga with ag 
weme¢ ou the sxveiepe that 2 nad beugnt Cron the Aetreasiiten Life 
Tuseresea Coupeay; thai we fenid euo twa ami a hal? *sblur gtd 
piees; seme ef wy reeeivia wd agus af ay private pxsere:* that 
he then went oat and teld akekinzen Wtat he weukd gee bio the 
follewing day; that he sav Gickinean the fsbliestag Aay améd eeked 
Bia fer nis aomey «id bande; Sai be, Shs gliaintirf, wst4, *2t 
ds very fomey you seantes 4$3;" that Bickingen sail, *it ‘> very 
funny Rew it 4isanpcecred. everBiaieceas, the ferersnuce =tll 

eever ail that wp. You villi act lese your Setsy;* that “e, 
Platetifre, a Miexinecn Beavly every (ay fa Sestes bev; that 
Mekinesn gave bim i000 ex Ucytembar i 7th; thet = eoushe ef 4aye 
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before Dickinson told him te come om, abont a month after the 
rebbery; he enid he had found the $2300 but that he cowlin'"t tell 
whe it belenged te; that he, plaintiff, seid, “Has apbedy over 
deseritbed it to you, the detouinations of that aoney Like I 
haveT® that he enid, “The money is youre but I omm't give 1% te 
youy" thet be, plaintiff, enid, “*hy can't you give it?* ‘That 
Diekincen enld, "Seli, i micht get im trouble;* that he, pleine 
tiff, said, “Her ill you get im trowkle when yew =4rdt the 
money ie aine?® that Pickineom sai¢, “I at<it Falter “err is 
trying to claim it, bet I cannot sive it te you;" that on gape 
tesBer 12th Dieckinesn said, “I vill teii you what I will ¢o, Sas. 
if you will give me a reecipt fer #2006 I will cive you *25°6;* 
that plaintiff ssid, “Why give you a reesipt fer #2000 ehen you 
are giving me 220007" that Dickinson ssid, *I have cet te pro} 
test myseif. If ft somes to « srow dowmm I cen show the reesipt 
that the §200¢ has been paid;* that be, plaintifyY, eaia, "ny 
don't yeu cive me $9900 if yeu wact = receipt fer S2500%° that 
Biekineson ssid, “Ke, i con't do thet;* that he, slaintiff, said, 
"All right, I sill go over aid see ay attorney;* that hea went te 
see his attorney, Br. Fell; thet Hr. Felli and he went tack te 
eee Dickincon; thet Mr. Fell asked Dicskinsen wey he wanted s 
Feeeipt for #2050; that Pickinesn «sid he wanted the resxiet fer 
bis protection; that DPiekinees aai¢, *I will give you T1050, ama 
vromise you that I fi) give yeu the ether $1000 ip & ‘ays;* 
that Er. Fell argued with Mieckinesn aid aske’ him why he *f4n't 
give plaintiff the money; that Pickinsem eaid to br. Feil, *I 
eamnet. I will promise yon faithfelly I villi «ive tin the other 
$2000 fim 30 days;* that be, the plaintiff, never got the other 
thousand; that «hen he got the ome thovesnd he anve a receipt fer 
it; that he mever got any other meney: that ke still has $4502.80 
eoming in bonds ond meney, which he has demanéed from defendant. 
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Jekn Byan testified on bereif of the pleintiff that 
be sel’ the plainti?f Liberty bemtis to the smount of 7356: that 
he, Ryou, bought the bende frem the Liquid Garbonis Company. 

John Albert Ellisem teotified on behalf ef the 
pleistiff that om December 12, 1°24, he seid the plaintiir 
Liberty bands te the aacunt ef 36,650. 

Bilten Jones, a sight guard fer tke defendant, tea- 
tified om behaif ef the -isinti lf that the vabhte of the 4efenc- 
ant were rabbed about eight s*oleck om Auguet 74, 1921; that he 
amg the nicht superintemdent, Snnen Yebber, vere the only eae 
Ployees of the defendast et work that nicht; that os guard eho 
usually worked until ten e¢*elock at might was not there; trat 
four men euse im, sclé they suited te rent « Bex; that they cane 
to the gate where ba, the “Linesa, wae stationed; that they had 
an ©. KE, from Vebber; that he, the wltmess, opened the gate for 
the men; that they hel4 a gum on Bim omit tied Aim te « vater 
pipe; that Yebber cane tearing im anc hollered the place haa 
been rebbed. 

Eanes Sevver, the might superintenéent, testified on 
behalf of the plaintiff that he rentet the bexes te the wen ond 
enderned their tickets; that he Rad mewer seen the wen before 
that might; that they lecked all right; that he sav nothing 
sueplcious abeut them; ‘het he knew a robbery #a8 taking slaece in 
the veulte; thet they came gut an< tied him up. 

the grounds om which the defendant asks for a ree 
versal ef the juiq@ent sre that the plaintiff hae net shew by 
& prependermnce of the evidence “that securities of the value of 
$8302.50 were deposited In that bex «nd leat,* or “that they 
were lest throush the laek ef sriimeary care and diligence en the 
part of the defendant.* 
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Gewisel fer the defendant contend that “there ean no 
evidenee introduced te sustain the first of these propesitions, 
exeept the unesupperted statement of the slaintiff that from time 
to time he had deposited these securities in the box end that 
efter the robbery, whieh teck plsee em August 28th, the securie 
ties were gone;* that “such «2 statement by « party in his om 
interest, ef « faet cithin hig own exclucive knovleége, whieh the 
¢efendant hao ne means oF opportunity te centrovert, may or say 
not be eufficient;" that "the fury is the exelusive jucge of that 
auestion.* 

Counnei Ter the 4efendent bawe everlesked one ine 
gertant fact in the teetineny ef the plaintiff, ent that is 
that he told Dickinesm the centente of the bex ad that Bickinesen 
waid, “Your money «4 bonds are safe,* and admitted thet the 
“money, the bonds sed everything slwe"® wera there, if this tee- 
timeny ef the plaintiff was uitrue, Siekinsen eheuld have been 
Preducet ae 4 “iiness by the defendant te contretict the piaie- 
tiff, Dickinson's <hsence wae aceoumtei fer by his Lllmess; but 
mo motion eas sade by the defendant for a centinuanee of the 
trial beeause ef the ilimess of Bickiassn. 

Tre testimony of the plisimtiff was uncontradicted 
and was ast imhorently imprebable, In this state ef the reeerd 
there was no iesve te subedi te the Jury om the question whether 
the seomey a4 bonds were depesited in the bex by the slaintiff. 

Im regari to the sécen4 contention ef scoun<el for the 
defendant, the question whether the iefendant exercised ordinary 
esre and diligence as bailee is net involved, in vier of the 
testimony of the plaintiff that altheugh Bickinesn tol4é the 
Plaintiff thet his maney aid bonis were sufe, aimitted that he, 
Biekinson, ecunted the menay and that the “seney, the bends and 
everything eles” were there, yet Dickinson refused to deliver 
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the property te ©“ « plaintiff om the plaintiff's demand. Gn this 
testimony, which in wicentradicted, the defendant wae guilty of 
eonversion, af a matter of lx, 

The general rele is that a question beeemes ene of 
lev and not of fact when the fuets are sot in digpute ond all 
Peaeonable men wiki agree om the legitimate conclusions te be 
dram from the facts. Sturm v. Consebidated Goal Se., 248 112. 
RO, 28. 

in this commection 1 ehowld be etated that the pliaine 
tiff 414 net kuse hie asticn entirely on the ground of seglicence 
on the part ef the defendent. The declaratian coniained the conie 
mom counts; and the affidevit ef merite stated that “the demand 
of the plisintiff fer thirteen huntret dollers in currency, one 
tes an4 a half dclier geld piese, seven thousand 4ellare of tnuited 
Ststes Liberts bende Accesited in the safety deseeit bex of the 
4efendant an¢ which the defendant failed te returm to the plaine 
tiff, amt that there is ¢ue to the piaintiff ¢icht thousand thre 
huntred tve and 80/169 deli are." 

Fe are ef the spinien that the trial conrt 414 net 
ceommdt error in iagtrecting the jury te find the isencs fer the 
Plaintiff. 

Im the case of Gnies Syrety Go. ¥. Yemny, 20 Til. 
349, im which an inatrastion wae given directing the Jury te find 
the tsaues ‘or the plaistiffe, tne court waid (ep. 354} 

“the evidenee for ap-eliees was all deeasantary, ond there 
gould te but one construction ef it, and that was the esnetruce 
tion that the court put upon it by the giving ef the pereeptery 
instruetion to find for the plaintiffs. There wae ne evidence 


tenting to sunpert any defenee, and we find ne errer in the 
giving ef thie ineftruction," 


in the eose of Franklin Pork v. Franklin, 233 f11, 
580, im whieh the court @ireeted the jury ts return = verdict tn 
faver of the plaintiff, the court said (yp. 383): 
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“There was ** mo proef befere the fury, ether than the 
formal provis offered by the appellee, which made « 
eaee in favor cf appellee ond entitled it te judgment, 
eourt did not, therefore, err in instructing the jury te 
return a verdict in faver of appeliee,* 
Te the same effect ins the ense of Bresney v, Life 
Asesciation of Ameries, 157 111. spo. 175, 1%, 
The judgement ie sffirmed. 


APTIPERD. 


Wetersiy, *. 7., amd Batehett, 7., concur. 
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Thie is an appeal by the complainant, ©. 6, Stevens, 
from a decree dionissing a sult brought by the complainant te 
feregliose a mortguge agsinst the defendants, The defense to the 
suit ia the Statute of Limitations, 

The material fests are not in dispute. The complaine 
ant fe the holder of a pete for $5,800 exeevted om lisveuber 4, 
1901, by Edward P, Betonnell and hin wife, Lilien ©, HeCennell, 
The note wae made payable five years efter date to the erder of 
Bdward P, HeConnell and Lilian ¥, Hevionnell, and was endorsed 
by thes in blank, James 5, MeGonnell, sometimes referred te 
as J, 3, BeVonnell, the father of Bdward FP, ReCennell, wrote on 
the back of the note the follewing endorsement: “"L hereby guaranty 
payment of the within acte, J, 5S, NeUannell,” Toe secure the 
note a trust deed wae executed on the same date as the note by 
Kdward F, ReGemnell and Lilian ¥,. MoGonnell, cenmveying te Bile A. 
Belson the property now sought to be foreclosed, which property 
was then owned by Sdward PF. SeConneli ond Lilien ¥, BeGonnell. 

The trust deed expressly referred te the nete. The trust deed and 
note were delivered te Nelson and Kelaon paid the $5,500, the 
amount of the note, to James 5. MeComme]l. ‘The money was furnished 
by Amos Churchill, According to the testimony of John 3, Kesny, 
whe negotiated the lean, James 3, MoCemnell “had te guarantee the 
paper, er the lesam would mot have gone throngh.* Keany further 
teetified, and his @stimeny is noi contradicted, that James &, 
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EeGenmell asked Meany to negotiate the lean for Edward P. BeCoanel} 
the aon of Jamece 4, McConnell; that the sen had title te the prope 
erty at the time, ond that fer some reason he, Seeny, 414 not dine 
eues that with James 5, MoConmell. Five days after the deed of 
trust was executed, namely, Sovember 9, 1901, Hdward 7. KeConnel) 
and his wife, Lilian ¥. KeCennell, conveyed the property te Lae 
vinia §. HeCenneli, the wife of James &, HeCenneli and the sether 
of Sdward *. Meternell. The decd vas met recorded until Hay 16, 
1906. The dee expressly provided thet the cenweyanee was made 
subject to the trust deed. Muaring the time thet Edward PF. Hee 
Gennell was the owner of the oreserty he sade so payments on the 
mote of cither interest or principal. nm August $, 1907, Levinia 
P, Ketenmell conveyei the sroverty es « gift te their daughter, 
Lavinia Pike Selennell, new ievinia 4cCemmell Donaldson, ome of 
the dsfententa in the cuse at ber, ‘This decd war net reesrded 
until April 27, 1916. The xeCenmeil fasily Lived on the presises 
for years, After the property was conveyed to Lavinia Keconneld 
Semsldeen ne rent was paid to her, ner Yas amy rent ever paid te 
Seward ®, or idiisn ¥, KeConmeli while the property war in their 
memes. Lavinia KeCennesli Oonaldecn mever paid any of the interest 
eF principal of the mete, All of the payments ef interest and 
principal were sade by Temes 8. Eotvenncll. The paynents were as 
follows: Om Margh 23, 1921, $2,000; on Kevenber 4, 1915, $800; 

on Gsteber 6, 1916, $5°D; em Hay 4, 1912, 204 wae said as ine 
terest. Pauysente of interest were made up te Bay 4, 2970. Lilia 
¥, MeCommell 4ied in 1915, Om Fume 21, 192%, James 5. BeCennell 
4ie@, He wae living on the presises in «uestion at the time of 
bie death. Amos Churehili was the firet belder ef the nete. He 
died in 1920 and his wife, Sahvla Churchill, acquired the nete. 

In January, 1922, ©. C. Stevens, the complsinant, became the holder 
ef the nete. ‘hile Aahala Churchill was the helder of the note 
she received the folioving Letter from James &. NeCennell: 
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“ly dear Nadems 
Your line jauat st hand ond thie dey received. In ree 
ply Reeten to say that if you can help me a littie aid cut down 
your eet due nexh month {in Ray) I wiki trim off some thing « 
aad ts, so i can help = aise, teewit; in a few short 
words « knost eff (my Yay) 10%) payment of int. and then I 
eam aff will then ecil te you im ‘"Chicags Exchange’t er "Hew 
York BYt.' = payment on the o1/4 sete, that you new hol4 « I 
will ond cam revit te you then 2605.0° (Five funired Cellars) - 
money ie slew here ani times are mot samy - please give me 
75.00 fer ‘my stat." or int. I om againvtmert truly and 
einoereiy. 
tomee 5, Meennel ( Sicned) 

*, &, = During the past aix meathe we have had a good 
deal of {liness in may faxily - My davghter, ire. “ensldsen 
has now five (5) handecee babies - a sweet Little daughter 
and four pice tall bright boys - handesme Like their grande 
father, ali of thew = help us.” 

-avinin KeCenmall Selanisen, ome of the defendssts, 
testified thst she never made ay paynents of interest or princi-« 
pal om the sete; wid that che mever had “amy deslings about it;* 
that her husband, “erey Sonaldesn, one of the defendants, never 
made any payuente of interest or principal om the sete that she 
knows of; that chem che received the deed te the preperty from 
her gother, she kect the ¢ee4 im her posseasion mact of the ties end 
them "Let it lay srownd carelessiy;“ thet her father, Janes =. 
Beteunell, anid that “the property should belong te the wife, end 
thes he exid he was clad te have bie daughter have it because he 
theught a bey could earn a Living better than « girl cewl4, ma 
the girl ought te here the preperty;" that she knew nothing about 
& marzter’e deed beine given; that she heard “them talk bask and 
forth about things,” but that she “never paid any attention te 
know about anything,” 

Perey Doneldson testified that he never made any 
payeents of principal or interest on the note end never authorized 
ay ome te make euch puymente; that James &. SeGenmell poit the 
taxes “mostiy." In regard te the question, “Did you know anything 
about the existence ef the moriceage at amy tiwet* he testified as 
follews: "I didm’t wntit I made an exaxination over at the court 


houre, when the matter was taken up with Er. KeCenmell, and his 
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heart was troubling, he vas rather im bad shave, and he sesued 
to be feeling tatly and these people were going te oresecute, 
and I wanted to inform wyrelf, «n4 I went te the City ni] te 
feck ever the reecrd. That «se the first knowletge I hed,* 
Re alee testified that ke 4i4 not think that hie wife knew 
anything sbout the mertcace. In auewer to the feliewing, 
"“Saen "4 Er, BeGonnell, just prier te hie death, trying to make 
@ mew lean om the property so a8 te tuke up the mort age?” he 
anowered as foliews: ‘It wan hi« thought thet my vife, Lavinia, 
Weuld help biz out of this situetion emd { think ehe would hove 
done it. I went to the effice of the attorney in cuesticn amd 
teld bie that he wea an old mem, om’ hia heart war troubling 
hin, sf¢ that any each aheck might hurt his, amd that I wes 
willing te help hie in amy vay or shape that I eould, oma I 
| made the gentlessn ever si the offiee as offer, tentative of- 
fer, ts be censidered, wrich I sevl4 recommend te Ere. Panel 4~ 
son, toe thic effect: that if they vould mot verry him with it, 
ama would inéuee their seeple te out 2 aortenge om the property 
that was a genuine mortgage, wy wife ~oulé consent te it and 
help the father to this «extent, «mi they turned the effer dem 
and would mot do it, wd 1 warmed them that it *as « hurtfal 
thing to 4o this thing te him. As « matter of faet, chen the 
notice wan served, he died within ome hour ef apoplexy. They 
handeé bis thea uetice; when he came im the door he started on 
te the dinner teble and within am hour - at least he vae- 
shecked within om heur, and died during the night. I am nat 
a physician, I don't knew whether my wife was agreeabie te 
taking up the wortgcage im that way. I 4id not come down to 
Fepresent her. iI talked te her about 1t.* Im amewer te the 
question, “Yae your wife agreeable to taking up the mortcace 
im that way?* be amewered, “I jon't knor,* 
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The Master feand that the equities were vith the 
eomplainent and that the eompl«inant was entitied te a decree 
ef foreciesure smd sade. 

tm the hearing before the Chasceller on the excepe 
tions to the Master's repert, the Gisncelier suctained the ex 
weptions en¢ dimuiaset the bill fer want of equity. The Chane 
eeller feund as fellers: 

*"Thet ulti te forecleve the deed of trust wne net begun 
within tem years after the richt of action accrued, and that 
paysents mede by the guerenter on the prineipal nete, he 
was not the owner of the prenizer at or submenyent to the 
@ste of the trust deed, ¢i¢ met tell the Statute ef Limits 
tions; and that the evidence ef knevleige, asqulvecence and 
rstifiention by the eener of the pretises to such payments 

the cuaranter is not aufficien: te vrevent the running ef 
Statute of Linii«tions.* . 

Yo are af the opinion that the Master correctly 
found in favor of the compicinant, «m4 that the deeres of the 
Chanotiler is errencous. 

The question whether the payments wade by Jazea &, 
SeConnell, if considered az being aade by him werely se guaranter 
of the note, would atop the russing of the Statute of Licditations 
against the defentmte, is argued af length by beth esunsel for 
the somplainest saf4 counsel fer the Jefendanta, In the view 
We take of the cume it is net necessary to decide thet question 
of law, Ye are slearly ef the epinion that ae a question ef fact 
the paymente made by James 3, Metennell were made with the knowle 
edge ani eequiescesese ef the defendants, Consequently the 
running ef the Statute of Limitations was arrested as to the 
aefentante, The principle om “hich thie conelucsian is based - 
is expressed in the rule that «here paymente are wage from time 
to time by ome joint debtor, with the knowledge, ceneent or 
Yatificntien of the other, the runsing of the Statute of Limitae 


tiens is srrested as to both Joint debtors. Granviiie vy. Young, 
@5 1L1. App. 167, 169; MeDonald v. Weidmar, 103 111. App. 380,302) 
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Sdwes ¥. Douziag, 124 il. app. S19, SM, 

vron the evidence, although it is clre.metamtial, 
the conclusion is irresistible that the defendants knew of anc 
acqubeseed in the payments made by Joues 5. FeCGommell, Then the 
Bote and truet deed ware executed to secure the lean, the money 
Waa paid to James 5S. Rolenmnieli. At that time Sdrard ©. Han 
Genmeli held the titis, but five days after the exeeution of the 
mete he conveyed tha property to hie mether, Lilien *, Zecormmeli, 
whe subsequently conveyed it as «a gift te her daughter, Lavinia 
BetCounell Demaldson, ene of the defendants, as we have stated, the 
MeComaell facily lived on the precise, 

te seree with the opinion expressed by the Laster 
thet, “it ie imeredibie that, Living for yeare on these prenisces 
with her fxther, James %, Zevommeli, and having netics ef the exz- 
fetence of esid traet decd, which was gnreleased ef record, the 
defendant, Lavinia ketennei) Semaldsen, aid net keow of amd ace 
quiesee in the aforeanid payments of principal and interest by 
hin.® VFurtheracre, it iu net reasonably possible te reeoncile 
the foots with the treory that James &, SeCommehl wae saking the 
payments merely ao guaranter en the note, The facta lead te the 
inference that he wac the equitable owner of the proverty. But 
withent decifing that scucetien, we ere of the eninion that he was 
meking the gayments net primarily ss cuaranter on the mete, but 
as one whe vee interested in saving the heme ef his fanily frem 
fereelesure, The treeia elreuetenees of Bie death, as related 
by his nom-in-iav, Parey Denal@dacn, ome ef the defendants, cone 
elusively show that James §. MeConnell, after strugsiing fer 
years te save the fentty/reon fereciesure, coul¢ net, ix hie old 
age, survive the shock shen he feund that hie efferte hat been in 
vain. Hie pathetic nete te Bahala Churchill, in -hich he plends 
fer a further extension ef time for payment “en the 314 neote,* 
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not on the guaranty of the note, clearly imiiontes that he, ae 
head of the fasily, was thinking enly ef the welfare of bie 
farily, wd net of biaself alone, as guaranter on the note. 

in the sestecript, after referring to the defendent Lavinie Feo 
Gemmell Senaldsen anéd her children, he saye “helo uz." Jenes 3, 
Aetennell wae the only person that the holders ef the note aver 
knee in gonnection with the transaction, They treated him libe 
erally a84 generously, wit the secbere of hie fasily, o* well as 
hinself, were the beneficiaries of this liberality ond generosity. 
It would be inequitable in the eireweetances te sliow the defend. 
ants te use the Statute of Limdtations for the purosoee ef vorking 
injustice. 

Se adopt the finding of the Easter that the eomolain- 
out “hed a first an4 peranewst Lien won seid premises for caid 
tum of $5211.25, together with interest on the wm of $2911.25 
thereof at the rate ef five per cent per annum from September 19, 
1993, the date ef this report, and ia entities to be first paid 
said sum of $3211.25 ond suck interest out of the proceeds of any 
aule on foreclosure ef said prenises, * 

The decres of tha Ghaneslior te reversed and the 
cause remanded with 4ireetisns te the Chancellor te ester a de- 
eres ef foreclosure and sale in secorisnce with the viewn ex» 
pressed in thie opinion. 


BSVERSSD A#O REMANDED 
VETER “INECTICNS, 


ReSurely, 7. 7., an? Zatehett, J., concur. 


ae ,od tad? eetaeiheh. yineety yatou oct Yo qdemnauy 4 
pulumeetentdad elas: naamecadtuacl oo =a 











tenes one tro pe en 
Re < v2 is 
SE ST AEE WS RODE GR eet aN a ete os oe cismmetee 

a tise ee ““ietiiin ahd te weedewes wld uae oe vi eee ae ehiew S 
-esieeseana kee qfifeuedir ab <6 seteete?t Sud otf 
satis wacaaeds Sa od Bhar 
Qeiiees te sbegted eM? wrt awit sed matt bad states eae oo we imines 




















nabs ivtoe ott tekt sabeed sit te galbart ese tqehe a Ce 
idie cot eocteecg tees nee moe daroneteg fake tear a feat see 
27.1208 Ye wow estt ae deramhied ust qedaoged emediodanal 
Of Yecaeesh ack Metew aq Hee coe enh te 6het ea te Toomey 
gise Switt od of Bett itaw ef baw joeeget bed Sp stab okt haps i 
we’ *e gtsaeovy eft Te see senugel ous ome ae uanet bole x ool 
*yerqioetg bine 2G etueeteeds? me bite 
edt tas beospves a2 aecteensi wah te bene ER 
~9h @ Adee of waliaenad? ante? una teres este perm : er maw 
ate saete wits ative eousttesoae ea stad fan’ auene lesa t fe oon 
-teinkes whi af seceewy’ 


eases a SERVER Siavicwing <i ieee 
snk eae BNs 2 E . ae 


~saed ,.b ,ffoderae Saw, 4S plete 
: oe oS aes Sat caees: 





























An 





wane eae 
ae : reo. 
(iammasnes)s A 


WR. JUSTICE JOMNSTON OULIVERKO THE OPINION OF THY COURT. 


Appellant. 


This ie si sppeel by J. GC. Tully, garnishec, fren « 
gudgnent im the Municipal Court of “hiesge against him in 
Gornishment proceedings begun by Hrs, Veronicas Maltby, A 
judgeent wee ebtaimed against the Bremer Mouvfecturing Company 
by Mrs, Bndthy. 

Tuliy wos owemened of garmichee, tegether vith 
He Ao Kremer ond M. C. Kngmecen,. Gu the trial Sremer end 
Remmesen were discharge’, md judgnent was entered against 
Tully im the sum of $565.2. 

There ave ecveral questiens of lew discussed in the 
briefs ef both erunsel, but im view of the fact thet are 
of the epivion thet there ie me evidenec showing that Tully 
was indebted te the Bremer Mamfeacturing Company, it will not 
be Meceseary te concider these questions. 

The only «vidence im the record im regard to Tully's 
alleged indebtedmess is the testimony of Tully) which appears 
im the DSR of eecepiions. The report of his testimony is 
set out in the bill ef exceptions es foliews; "J. ¢. Tully 
appeared im court es plaintiff's witness: and testified that he 
had Bought come property from HN. ¢,. Rameussom mid thet he had 
BO property of the Bremer Mamwfecturing Company either then 
or at the time of the mmwone in garnishment. 4nd there 
was to further evidence or teotimeny in the case,* 
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Comme for lire, Maltby natu tatg "on cppesd from 
the Mumicipsl Court of Chiacage im the abseaneo of a atenngraphic 
report it will be presumed that the evidonee wee sufficient to 
support the finding nd gudgment,* 

The implication of the contention of coumee, is thet 
the document in the case ot ber camet be comaidered as containe 
img #1. of the evidence. The document is ontithed "Statement 
of Pacts ond 3411 of Exeoptions;” od at the conclucion ef the 
dogment the following certificate cppeara: 

as the forsgeing matters de not 
otherwise appear of vroverd, the defenimt tenders 
hed foreceins. rod thy presiding of said 


ae nt ene Datee te sign med 
Place weme om file in the fore epotng sate. t 


is therefore here certatied unde 
dudge of The Muni cipal tasted by ‘the por os roe 
a is aun oe bl eff nets appeoring 


— the Court upon alk’ saan qaeetions ef 
° 

it hes been held that the sules of conetruction «hich 
apply to ddlis of execption are applicable by analogy te statee 
ments or reports of the «videnee in the Munieipsl Court. 
Seoheusen, Yokes & Oo. vo Interutate 8. & te Ge+, L480 Ell, Appe 
179, 186. 

The rule in regard te bills of exceptione is that the 
bhAl of exveptions need net reckte thet £4 comtaine all of the 
evidemec, if it resemabiy appears thet euch ia the ease. 

ERAS. 008 Longe Ye Busdeere ef ah.» 2% Ell, 465, 460,470 
Harris ¥. ng @% Zils 13h, 158; Muhlin v. Joleen, 96 122. 
Apps GUL, 622. 623; Fisher v. Chicago City Ry. So., 114 Tl. 
App. 217, 293g Mershah) v. Ford, 124 iLL. Appe 264, O87. 

We ore of the opinden that the decument sheuld be 
Comaidered ws « bill of exeeptions, and es contadmime «11 of the 
evidence. The certificate dooe mot in terms state that the 
bill of exceptions conteins ali ef the evidenes but we think 
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thet the lemguege used in the certificnte may be comsidered as 
eqsivalent to acyinx that the bAli of «exceptions epntaine a11 
of the evidenee, 

Counce, for Mrs. Malthy cite suthorities which they 
maintain support their contention that the bill of exveptions 
im the oave ot bar doer wot purpert te contain 211 of the 
evidenes. We do not think that the eutheritéae are in point. 
Im those cases the vecitelo in regard te the statements or 
reports of the ovidenee ore materially different from the ree 
Gitele im the cexe at bar. ‘the only Supreme Court cave cb ted 
by Couneea de the enve of Sharks ¥. Mutionel Monthy Cos, 275 
Til. 826. In that ¢o0e the court stated expressly that the 
trink fudge @id not cortify thet the statement contained all 
of the evidenes. The certificate of the trind judge is not set 
out in the opinion. 

Ta the case at bar we have expressed the epinion that 
the Gertifiente of the trial judge wo equivalent te the statee 
wet that the bill of oxeeptions comteinmed all ef the evidence. 

Counsel fer ire. Malthy state that ithey "eell pare 
ticuler attention te the fact thet the ee-cnlied etatement of 
facte or bili of exceptions is net 9.K'4, dees net bear the 
epereval of apsellee's attorneys, aii cam in me sonee be cone 
sidered «s ot agreed statement of fants." 

it do true thet the 641) of exmeptions is mot Q.K%a 
by coumecl) for Eres, Nalthy, tut the following stipulation was 
entered inte by the parties: 

"Zt io hereby stipulated end agreed by ond be teeen 
the parties hereto, their reapective ottemeys of 
recerd, thet the Rill of Exeeptions in this 
ease may be used in lieu of = copy thereef on the 


appeal ef thie eaee ta the Appeliate emd Supreme 
Court of this State.” einen 
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We think thet in view of thie stipulation cows, 
for Mra, Maltby comet mow reise the question of the correct- 
mass of the bill of exceptions. 

In the cose of Horthwest Park Mistrict v. Redanberg, 
267 Thi. 860, in considering mm objection to « bili ef execede 
tienes, ofter ot«ting that the b1L1 of oxeeptions wou 0.K*4, the 
court added (p. S00); 

"Resides, counee2 alse age a stipulation thet 


pall eg oy PLA of om ® signed du Plein 

oe peg rated inte the record Beteeh of a 

pn be Ag Ml hy oonelusion is inevi tobhe 
suaeeth tea Plain should sien this 


bill of pana Bw tant Lt 42 vorvect, ond they 
¢ommet new redee this question. ‘ ’ 


We think thet the judgment should be revereed amd 
the ¢omse remended. 
RYVEABCD AND RUMATDKD, 


Meturely, ©. Jeg od Matchett, J., concur, 
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PRROKR TG CIRCUIT COUNT 
OF COOK OOURTY. 


2371.4. 838 
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Mi, JUSTIGR MATCHETT DELIVERED THE OPINIGN OF THE CousT, 


The plaintiffs, the eldeew ant miner chiloren ef Aléxe 
endear Jokneon, brought mit slleging that on Nevarber 2%, 1917, 
Henri Pype ac14 and gave te eat4 Jekneen Intowleating liquers whieh 
caused hie intoxienticn ey ge in part an egesunt of vhich he 
fied, Pisintiffe in ervrer, Bary belly and “ary Jane Gurrall, vere 
Joined as def dntantng/patng allege! ae to then that they were the 
owners of the buliAimg tm whieh, with thelr knevLeige an! sonsent, 
Pype sold intoxicating Liaquers, The section vas brought wider the 
Dream Shep act. There waa a verdict and Judguent for $12,800. 

The prineipal contention of the defendants is that, 
asmeming al. the evisence for plaintists te be tras, it wan wholly 
inaufficient te warrant a Judcmant. 

Setore teking wo this vwlial eantentiies we ©i1]) comsider 
other pointe wich are earnestly araed. The deposition ef ome 
Herman Lereen wan read in evidence over the objection of defendants, 
oad withent deubt {t contribute? to the verdict which was returned, 
The defendants wrge this dopenttion sheul4d net have been admitted 
beonuse 1% ene not returned ae require’ by the Statute ond because, 
ag it is aaid, the evidence ef Larwen failed im the tdentisftoation 
of Jonmeon ae the person concerning whom the devecition was taken, 

Phe deposition was taken by atipulation on Kareh 28, 
A981, and defendants contend that it was not returned to the olerk 
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of the court a4 wee net flied in court mtil Hevewher 71, 1977, 
neserly elchteen szonthe afterward, Whather the devsosition woe in 
faet returned to the clerk joes not appear from the recera, The 
preswoption iv that it was ao returned. The attorney for the dee0 
fendants stated upon the trial that “the dapesition waa filed by 
the plaintiff curing the oourge of the last trial without leave ef 
court, ond it wae objented te by Dee defendants o4 counsel for 
the plaintiff had known of our objection.* It thus clesrly ape. 
pears from the record that defen ante had uoties that the depentiq 
tion was on file, netwithetwmding thay failed to make any motion 
te suppress the save until after the jury Yad been sworn to try 
the iseuce. 

This ease is clearly distinguishable from L. =. Ae 
& Cy. Rye Oo. v. Hellgrin, 94 111. Aon. 402%, woem which the de. 
fendante rely) in that there the deposition te which objection 
was made bad wot been filed at all, sud, ag she court endd, 2 moe 
tion te supyress would have been imagt for the reasor thet thare 
was nothing returned to the court or in the filer te “nieh such a 
motion would have been apoliceble, Without discussing the eases 
at length, we think Zhomse v. Soonawey, 4 Ti. 39%; Corsan vy. 
Madgergon, % 111. 95; Binslow v. Hewlam, 45 121. 145; In re 
rAd) fokm is fegeaned, 124 i11., 266; Uedeos Fiber Cornet 
Sg. Vv. Duge Carpet Co., 265 111. Ape. 404, and many other cases 
that wight be chted, axe eanclusive that the court 414 net err in 





denying defendants! motion. 

As te the Yurther objection that the deposition 4i4 
not identify Alexander Johmsonm az the persen shout whom the 
testimony wae given, wo think it is suffictens te say that, if %& 
ie granted that be was mot se identified in the toetimeny of Larsen 
there wan other evidence in the reeord from whieh the L4antiften. 


ticom could very properly be inferred, 
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A forther contention of the ¢efendantm in thet the 
court erret in giving gertain instructions. The First lnotruce 
tien given at the recvest of the plaintiff ras in the languece 
of eeotion © of the Bras Shap Act, with the exemption that the 
Lagt 104 lines of the Act, which olaarly were tnapolicable to 
the ense, were omitted. The defendants aay that the ovrinci pal 
viee of the inetruetion is that it sets Terth a pert of the see- 
tion of the Statute which was mot eorlisable, the partievler some 
Plaint being that the phrase, “tnjared in person or property,” 
aa it osvcare in the Statute, wae ineertied in the inetroetion, 
while, a8 a matter of fact, there rea no cleim that the vlaine 
tiffs head been injured either ic person cr preperty. ‘The da. 
fendents any thet the instruction would ictiwate te the jury thet 
they were ovtherized to arnese decoges for lose of incresee of 
the decenved's extate (whick they might arveume wovwld heve tne 
ereaced hast bs not ¢let) er for mented ayffertine, lose ef come 
pantenehip, ots. 

the 4efeneents ecnecede that the Syuprere Court has 
held thet inetractions is the language ef the Statute may be 
given (Vatrovee v. Weyers, 184 11), arr, 397, Padech v. the 
People, 220 T11. 974) but they sontemd that those eases are 
@istingsiehebie, ont further, that the inetrostion is erroneous 
wider the authority of Hepenny v. Huffman, 184 T11. App. 381, 
where it war held thet the civine ef on abstract in stroetion auch 
as thie might mislead the jury in the abrence ef an instroetion 
Limiting the damages which might be reeevered te the lear of 
Plaintiff's meane of support, or inferming the fury what was the 
Proper measure of damages, 

The declaration 4id not claim damages te the means 
of support, an¢d i¢ does not appeat any evidense was offered 
tending to show injury to the person or property ef the plaine 
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tiffs except as tu their meane ef support. BMoreerer, there ware 
etherinstructions with reference to fdavagen in whieh the Jury 
Was properly instructed en this point. Instructions must be 
goneidered a8 a series, aid we canuot bring ourselves to bvileve 
that cs intelligent fury would slow damages not claimed, con- 
earning which there was mo proof, amd which were, by plain in- 
ference, exeiuded in several instructions given. 

Defendants cite Bukexy v. Reddick, 201 114. 92, « 
case viich iz, however, clearly distinguishable, chere the judy 
mont Was reversed om aceount of an instruetion which practically 
direeted a verdict for the full amount of damages claimed in the 
declaration, 

Agein the defendants vay that the firet instruction 
Was erroneous because it atated that the statute in question 
gove to plaintiffs a right te recover “exemplary damages." If 
this inctruction stced unconnected with ether instructions of 
the series, there might be seme morit te thie centention, In 
view of the fnet that partioulariy im plaintiff's instruction Ke. 
6, the jury were given propor dirsetiona as to the efreunstances 
under which exemplary dasages might be allewed, we de ast think 
there was error in this respect. 

The defendants insist that there was ne evidence 
in the gage which would Justify the allowanee of exemplary 
damages, We shail hereafter discuss the evidenee, but for the 
present it must ewffiee to may that in the view we take of the 
ense, there is abundant evidence frem which the fury might well 


have inferred that the wreng of the defendants was wanten and 
wilful and the cirewestences se ageravating as te Sustify the 
inflicties ef auart money, 


The defendmnte further eomtend that the ceurt «rred 


Ain instructions Ses. 2 and 4, by whieh the jury were in ecésteues 
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teohd that if they sheuld find for the pinintiffe, then in satie 
weting the damages, if any, they might take inte consi ternticn 
wot only the vogee wit carnings of the dveenned for asy given 
perigd, se shorn by the avidexce, ao far oe they might velleve 
from the evidenes that sueh wages and earnings Sarni-bed a moane 
of wuppert for the plaintifie, vut alse the propstie lLougti ef 
Zife ef the decensed till terwinated by nutural eruses, Af and 
@o for on it might be ahews by the cvidemee, kad he net died 

on Nevember 23, 1917; audi that they might take thio estinetea 
inte consideration tegabher with ail the other foete ond eirayoe 
stances shown in the evidence, 

Course, wuoasededthese instructicna vere agpreved 
im Betting v. Eebbagt, 142 t12., 7%, wut say the ease there is 
Gistingulehatle Troe this o#e in thet the desth was oecasionad 
by external wieleave, aid tbat there wae ae questicn about that 
fast. The real guvetion at Lesue, however, in that gaae «as « 
ao it do bere ~ whether the eale of intoxlesiing liguers in whole 
or im purt contributed Ge the death, 

The fect that the domediste amd direct cause of 
heath wan external violence is net material ex cumtroliing. ‘The 
inatrvuotions aro alee erliieleed a» assuming that Johneen did 
met die a matvral death, whieh was one ef the disputed anesttiann 
of Taet in the cuse, The instructions eriticinad, hewever, wore 
Aimdted to the question of dacagas, and the Jury was jastructed 
in ense they ehould find fer the defentants, there would be no 
@ccasion to conelder She question of dawaages, Ya cannot sonesde 
that on dateliigent jury would ba thue mivled. Ys do not think 
these instructions wers arronesus. Danely wv. Ufbvard, 22° T1). 


88; O'Fallon Conl Co. v. Laouet, 196 121, 185; Grecasgre v. Fidny, 
276 Tin. 4, 
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Plaintiffs’ inetruction Ne. 6 is slee compleined of on 
the ground that it sseumes the diuguted fects os to whether the 
deceaved wae intexicated on the night prior to hhu deoth, ond 
sleo ac Ww whether be woe im defendemt Pype's saieen om the 
evening in queetion. 

im vegard to this criticies w twink 44 may be anid 

that the evidence tends to show without dispute that te deo 
ceased wae intexicuted on the evening of Hevember Gd. The 
witmesven for defondante, 4% will be noted, denied that they oan 
Jobnuge on that evening. Aswuming thete evi evidence to be 
eorrest, they coald not know of hie enndition. 

the coroner's phyckcian, Sr. Springer, testified that 
he found mo evidenee of aicohol, but further steted that if dite 
ceased Bad been Intesiceted the might Befere, there wmld heve 
been no evidence of it im his stomach four houre later. Inetructions 
given at the roquest of tae defemiomte are aubject te the same 
eriticiass, «hich wild soem te preclude this semplsint. YW do net 
think there we amy serious error in the inutructions. 

We now pass to the podut im regard te the nck of evidence 
ef eomssl relationship between Johmuen’s supresed intexicotion md 
his wmbsequent death, the paint, w think, wpan which the defendents 
rallye 

the feote which were either undicmted or which, beimg cise 
yuted, the jury micht howe believed to be truce, were ee follows: 

tm November 22, 19147, the defendent Hemrd Pype, 
kept « saloon at No. 5491 Lake Pork averme in the “ity of Chi- 
engo. Me hed conducted this business st thet place fer thirty 
years ond, with his fomily which comeisted of his wife, « som 
end twe daighters, lived over the saloon. The other defendeanta, 
Nery Kelly wid Mary Jome Garveli, ware the oumers ef the premises 
ween which the «ale was conducted, md Hemri Fype paid rent to 
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them, they auliing to solleet At. 

The property was sdjacent te the wall of the Lllineis 
Central Aniiread Company, The wall was abeut three or four feat 
high and the embankment sloped wp to the tracks, which were being 
Yaised at thie time, The buliding waa about thirty feet wide and 
there was a epace of about six or seven fest vetwoeethe rear of 
the building om? the wall, The south side ef this space was 
fenoed with a fence four or five feet high, and on the north side 
of it there was a bullding cxtencding to the railresd, There was 
mo saloon sign on the rear of the building, The steps of the 
etatrway leading to the seeend floer went wo a few atepe to a 
Landing chich was about even with the tep of the Illineie Central 
Wall, and there wae a reliing on the landing about tve and ene~ 
half of turee feet high. 

At thie time the decease’, Alexunter Jobmeon, Lived 
with his family at 60901 Bluekstone avenuc, which wae about a mile 
agd m heaif from the saleon. He hud been vorking stesdiiy on a 
Yallread at 47th ond Morgan streets, and prier to that time had 
worked in the shipyards in Geuth Chicage, He always brought hie 
wages heme to his wife, si whble working at the shipyards he 
earneéd 245 « week. She testifies that he was a healthy man, had 
mot beemsick in five yours, sud weighed about 155 pounds, vas 
Sl or 52 years old; that they were married in 1890 end she lived 
with him of his wife wotil he died; that twe children, a son and 
& daughter, eixteen and twelve yeare ef age rerpectively at the 
time of the trial, lived with them, Ner evidence indicates that 
he wan agaeveteomed te indvige tn intexicante te some extent. She 
says, “Bot more then any one else, net frequentiy.* Saturday 
michts he wsnld¢ co out amd take » few drinks, but he was not ine 
texicated te am oxteant which would make hie unable te take care 
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of himeelf, He haf not required the services of a doctor far 
yoare. Gometines on Saturday evenings his wife vould go out 

with bim, but she hed never been to fype's saleon, slthough she 
gaye, *L olways went with bin to Lavine,” He vee not in the habit 
of staying eut at night. 

im the morning of Kevewber 22, 1917, “re. Jotmeon 
prepared Rie oreekfast, ond he told her he might not vork that 
ény, av it wae reining, She guve him thirty cents that morning, 
and this was the last time thet ahe aaw him alive, Me were a 
dark working vult, o dave cap, « daxvk brown overcoat ani wider 
the seat a dark reud sweater. 

Om the tellewing day she wan netified of hia death 
by the police. About oight o'giock om the morning of the 25rd 
some one in Pype'’s saloon notified the police that a man was 
dead there, oii the body wae by the police remeved to the wadere 
takers, vhere if wae identified os that of Alexander Joknueon. 

Pype's daughter, Knewn an “Babe,” told the officers 
who investigated that on this morning, when she ond one Hokenna 
were in the saloon, there was a rap at the rear deor; that they 
opened the 4eor un? that Johmeon came in and sat by the Tire; 
that he wae gold; that they geve him a drink of whiskey, as¢4 that 
shortly after he keeled over acd feli te the fMeory that they 
trie? te cet him up aid it seemed ap though he wae doad. The 
officers aske? if they knew the mam and the reply was, “lie.” 
Henri Pype, Smith, Melenna and “Babe“ ware present at this cen- 
versation. 

che night of Kevenber 22, 1917, was chilly and acme 
enew fell. “ne af the officers whe went te the saleon on the 
morning of the 23rd testified that there were foutprinte in the 
snow around the rear deor, and that he could mot see any foote 
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orinte on the stairway, G7fieer Rellly, whe wan precent in 

the Suileipal court, saya that the defendant Pype there testified 
that Jeminom cane inte the saloon enthy fo the evening md was 
there witli just before clesing tize, snd had several drinks; 
that he finally oo4 « drink ho didn't pay Ver, either one érink 
or & round ef drinks, snd that hie daughter "Babe" asked him to 
pay; that he didn't pay ond thet ske etruck kim a blew and 
knocke’ him out of the chair, 

Heraan Larsen, en enxineer at Hock Ialand, iilineis, 
testified by deposition that he was in the euleom om the evening 
of the 22nd and saw them earry 2 man out; that they were taking 
him towards the back door; that this man was etanding at the bar 
érinking beer when the witness came im; that he oaw him 4rinking 
beer md drinking whiskey sm4 saw hia give the bartender money; 
that he was standing ot the bar drinking with Jim, the pertor, 
and they teek these two glasses and went over te o table with 
them; and that he, Johreon, same back and got a bettle of whiskey 
ang then he teok hie change and teck a drink and went te the 
table with it; end that he and Jim were sitting at the table at 
that tise; thet he wae standing at the bar and they were at the 
table back of him, ond the mext thing he noticed Jebucon vas 
lying on the fleor, acd that Pype'e daughter "Babe" went and 
kicked him; thet the witness oaid that was met the way to treat 
a Ma, whereupon she told him te shut up or he'd get the saae 
treatment; that at that time Pype himeelf was baek ef the bar and 
told witness it was none of his business; that Pype the: went 
over te the table and the witness locked around and Pype was 
holding onte this man’s shoulder; that then Prve started tazing 
him sway; that two fellows teok him away; that the saleen wag 
crowded nt the time; that the witness vas in there about fifteess 
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or trenty wleutes; thet he bed newer eeexn thie men before, He 
gaye that twe fellece (he Gif net netiee whe they were) tesk the 
mon back to the middle reom; thet Pype wuld, “Take hie out" or 
"fake him toe the back reom,* ond these two fellews tock his away, 
one on each side of hin, 

Sules Lemajeur, a Jjwitor, testified that he was at 
Pype'e saloom en Hovewber 22, 1917, about weven or eight o'clock 
at night; thet he remembers Jehnaen was acking for a trimk and 
the porter “Jim” brought it ever and avked him for money; the 
girl, “Babe,” asked tim fer meney; that se, the man, went inte 
his pocket and all he @t out wae bie knife wi4 glasses, so she 
teck the whiskey baek to the bar; that “Babe* then stepred by the 
eheir, tock him by the colier and threw hie on the Mloor; that 
his head went om the fleer first; that he wae knocked out; that 
there wae mo Life in him; that whe picked him up and threw him 
on the chair; that “Sabe* seid, “You men folks get away from 
him,” and she took hia by the goliar and threw him on the fleer 
ona ki¢ked hin in the etemach; thet he wae Juet lying dead « he 
didn't seve; that then the aon of Pype come from the baek and 
tock his by bie coat and dragged him on the floor snd threw him 
izito the back yard in the smew; that the witmews eae the bedy of 
this man st the widertakere and that it «ae the body ef the sane 
man he had seen in the ealoem; that there was bleed dripping that 
looked like it wan coming from the bedy; that he thought he sar a 
Little aut some plage on the head, but he couldn't remember hew 
large if was; that ene leok wae enough for him, The witness said 
it was a rough bunch emt that be had an idea he might heve the 
@ame medicine. He snye that there were not tro men whe carried 
thie max out, but that Pype's sen ome over and took the man by 
the overcoat and dragged bim aleng anét threw him ontaide; that 
he saw bim go out the back dear, ad that thie one man threw him 


out; that the witness went home and dreamed sbeut this, and the 
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mnextmorning learce? that Tohuren bot Ahad im Pypets ealaon, 

John Demeorre, « Jonitor, (by nationality «a Seligian) 
testified that he accompanied Lemajeour to the enloon on the night 
in question; that Jonnsen acted like a won whe was drinking; that 
he hoé half a giaee of whiskey and two glasace of beer on the 
table and that he was frinking «ith the porter; that he asked fer 
two whiskeys and two beers wore from fypo; that Pype breught thes 
ever; that dohnaon was locking for goney in hie pecket and turned 
£t inside out wid had a Little snuff bex and keys mé glasses; 
that Pype then went behind the bar and thet afterwards his 
danghtar “Babe” onume to the table ag¢@ asked Sor the money of Kr, 
Johnson; that be was still leoking in his nocket amd had none; 
that he set down en the chair, and that "“Eube* gave him a hit in 
his fsee and he wae relliing on the fleer; that Mr. Fype enme and 
took the two glasses of whiskey ant the tee beers aray and put 
them on the bar an4 pulled Jehneen wp set put Fie om the chair 
again, and the man lected like he waz half dead, Thie witness 
aleo esye that “Babe” aame boek and sald, “You don't deserve a 
eheir under you,” that she knecked him eon the Sleer again and 
kieked him; and that then Pype's sen picked him up by the enl- 
ler and threw him outside the saioun aid fete the rear; that 
Johngon was net shle to say a word. He was asked, “Where 414 
Fype's son put him?" «4 anewered “In the rear, outwide,” 

This witness on erces~examination said that there were ten or 
eleven men in there when he went in, and he gevs the some ef 
geveral of then. Ha seid that be, the witness, «as standing 
five or six feet away from thie man watehing himy that he kad 
en s dirty evercoat, « cup and a dirty red eweater; that irs, 
Pype was not there but came in after the man was knocked down; 
thet Hr. Pype'e son wns in the ealeoun sll thie time, “the Last 


time he tock Kr. Jounsen by the coat collar and threw him fren 
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the ealoon,* ent fyrthear, that usbety helped Pyee'e sen omrry the 
men out. If wae further brought out 6n eroen examination that 
Lemajenur and Demeewre talked about the matter sfter they left the 
saleon that evening, end that Lemajeur said that he would have te 
report to the police. Thin witnees, too, Identified the beady of 
Jolnem ot the undertekers and sald he wae dreeced as he was the 
might before exeept the cap. He says, “I did net see any ont 

om the back of his head. Bleed wae running from hie fees,” The 
witness wae agked, “Was 44 2t111 flowing?" and he omewered, "Bo. 
It wae bloody from the night before. Th was Dleedy, bat his 
face wan frose,* 

Three witnesses testified for the defendants, 
namely, Deatrice Data, formerly known as “Babe” Pype; Dre Joseph 
Springer, the esrgner'’s phyeloian; «md Aenri Pype, one of the 
defendants. The bartenter, Galth, ia dead, but no reason was 
giver for the fallure to wrodues other wlinesees, 

Beatrice Sebn testifies that she was in the saloon 
on the morning of the ® ord at shout seven e'oleck with Mr+ Mee 
Kenna, whe wae sbeut seventyefive yeare old; that she went there 
to be with eNenne util bor father should eone 4own, because He- 
Renna liked te drink end would tske teo muck If left alone; thst 
Mr, Smith wane also there; that ashe bad nothing te do there, was 
gust sitting sn4 reading the paper; that she was never in the 
@alocn st any other time exesept in the morning; that she never 
tended bar or waited on customers; that there was a kneek at the 
back door, which wae locked; that she told Bre Smith ond Mre Kee 
Eenne te go with her te the door to see vho it was, so Kr. Seith 
ana she went te the back door; that Smith opened the doer and let 
fotmecn im wed he walked up to the ateve ané sat ¢own; that che 


feos not remember what kind ef a leoking mam he was; that he 
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eaid 1% was kin’ of cold out snd walked ever te the steve ond 

she didn't pay aiy wore attention to him; that «he Joonn't 
renember whether any drink was served to him; that shen she next 
noticed him he was lying om the floor; that she went te see if 
ir. Mekenma was through with hie work ana happened te turn around 
and Jotmaen fell off the chair, that MeKemma was at that tine 
baek of the ber; thet she asked Smith ta go over and wake him wp 
ané tell him te get wp and thet “ith came buek ond said he was 
Saad; that she told him te hurry wp wd notify the nelice, smd 
he calileé4 up the Hyde Pork etation onf wait there was a man sick 
amd told them te send the embulaice, sich inter eame. She said 
she was not in the saleem on the previous ewening; that she never 
saw thin aun before; that she never on that evening or at any 
other time pulled thie apm on the fleor aid never kicked him; 
that the man was dead when the polies came; that che had testified 
once in the poline court regerding the death, but that she hed 
never testified that Aleq Johnsen war in the saloon the night be- 
fore he died, 

Om erosn-exauination Beatrice Dehn aaid she hod never 
talked with the attermeys for the defesdant avout the case; that 
ehe had testified twice befere in the tase but had talked with 
nobedy; that Joneph Gmith used to cone ip mornings before going 
te werk; that she 4oean't know where he lived and doesn't knew 
whether he wae married, but that she agked him om thie oecasion 
te let this man in, te open the door; that the salcon was generally 
opened at 6:36 in the merning; that the bagk door had not heen 
opened on this partioular morning, sn‘ that erebably ae many ae 
thirty customers wewld come im through the baek deer in ome day; 
that on the evening of the 2nd she went to a thestre about 
7230 @' clock, which Lanted stout two hours, md got back around 
mine o'elock, but that she 41d net go inte the saleen that evening; 
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that she went tc thie theatre with one Pete Lind, whe lived some 
pPlave on 63rd street md Stomy islerd avenue; that ehe hed known 
him as long af whe could remember. Lind was not, horever, produced 
as a witness. She also says that she deve not remember what she 
testified te before; that she doce not remember what kind eof a 
day 1t was or what kind of a might it was the might befere this 
happened. Ghe sayo that “hes che returned fren the theatre she 
wont iomediately upstairs; shat she 4ose mot knor when her father 
came upstairs that nigh’, out that her mether and her sisters were 
wpateairs when she came im; that ahe 414 net see her brother that 
evening. 

Kenri Pype tentified that he renewhered the ocession 
of the men dying in hie salocn; thet he had never seen him before; 
that he 414 not see him the night before he died; that there was 
nothing wiususai tock place in his «slecn on the evening of November 
22, 19137, of on the evening defore thie man die4; that he does net) 
Teacwber whe wan in the saloon the night vofere he tind; that nobedy 
was put out ef hie ssloen that might; that he knews Lenmafeur and 
Demesure, whe testified, but «ees not know whether they were in 
hie saleem the night before this wax 41ed er not; thet “Babe” was 
met there; that she was at a thentre, and the ether daughter 
upsteira he supposes; that he han one son, but 414 met wee him in 
the sealeen that night; snd that he sar nebedy kmecked 4owmm on the 
fieer of the eslcon; that after his daughter enlled him, he ran 
downetelrs end saw this man lying sear the plane dead; and that 
that was the firs? tise that he ever sav hin. 

Pypa deties that he testified in the police eourt 
that he hed sean Johnson in his esloon the night deere he 44ed, 
He says that he saw He cut on Jobneon'sa head or Wlood on his face; 
that Demesyre and Lemajeur were known to hiw for sbeut four years, 


oné that they came Inte his saleon two or three times a week, 
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sometimes éuring the day, not genermily et might; thet he did net 
eee thes in the esloon the night before this man died; thet ne- 
bedy told “ie he ought mat to treat the mem thie way; that hin 
wife helped him meetly im the saleon md his 4deughter ot tines 

im the worvinge but not ef might; thet he done not know shether 
hie son wae in the saleom thie night er sot, but hie son 414 net 
do anything towerds helsing the man out. The aun, hovever, rae net 
produced ae a witness, 

Dr, %oeerh Springer, the cemer's physician, testified 
that he held om autopsy on the beady of Alexander Jeinaon on Kevexber 
94, 1917, at Jordan's morgue; that he found om inepootion a emai) 
eut 1 3/4 inches ever the left eye; that the heed shewed me fran~ 
ture or infury; that be fount fe mark of external viclence on any 
part of the body except thir cut; that when he wade the exeminas 
tion there was no biced fioring or sexing from ony wound om the 
body; wd that frow hie exaninetion he was of the opinion that 
the deceased came to bie death from organdie heart dieesee, tn 
eress-exerinstion he said that he had epened and @exucined the 
stoemech, but that there was ne evideuse of aleshel. Ke stated, 
however, that asmwming the mac bad seyersl drinzs of whiskey and 
beer om the evening of Sovewber £7, 1917, an¢ anethcur whiskey at 
Asant on the morning of the Dard, it -ac his opinion there would 
have been no evidence of liquor in his stomach en the 24th; that 
the liquer, like alcovel, vould discipate in sheut an hover or £6; 
that In « live mam it woul? @iesipate in an hour, He eaid that 
aout? intoxication aqoul¢d caues the condition whieh he found in 
the etomadh; that be Tewad mo oonditiem of the heart which wae due 
te aleoholias. 

Thie evidence ef the coroner's physician te the eftect 


that the death was mot in any “uy duc te aleoholiam is direetiy 
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contrary to the evidence given by him uhertly after the outepey. 

The defendants omy thet thore waa no evidenee from 
whieh the jury could yousdbhy find that the intexicution of 
Jelmacn contrituted to his death, md that the uncontradiated 
evidence shows thet he @gded from heart disease. 

it mey be conceded that the wnoentradicted evidence 
shaws that Jokmeoon suffered from heart disease, wt thie wy no 
montis shows that heart divenee was the agile proximate emise of 
his death. Indeed, the Stetute creating « liability in cases of 
thie kind, by ite lotgusge precludes the necessity ef my euch 
proof, 

éma tntexdcated man om his way seme from a saleon 
where he received «id dremk liquor, cmaing Kis intexication, 
might becense of hia intexiention fall on « railway troek od 
theresfter be struck by « traim; mi the proxinste couse ef his 
Angury would be found im the fact that he lay on the tracks; 
yet intoxication, while met the direst ond proximate couse, 
would be a comtritating eamso, for whieh Liability to these ine 
jured would erive by virtue of the provisions ef the Statute. 
So, here, if we aseume the diseased condition of the decoased’s 
heart, directly smd inecdiately, from a wedicnl stemdpoint, 
gaised hie death, nevertheless the jury from the evidence could, 
we think, properly find thet the previews intexication ee e 
comtrituting camce, and under the stotute was fuctdfied in ree 
turning « verdict of qudity. A man with a diseased heart (ouch 
ag the evidence here indicates) would be much leas able te survive 
the sort of treatment the jury hed « vight te believe, from the 
‘evidenee, wis gives Jolmeem in the saloon on tho evening of 
Sevenber 2d, tut this would met im omy way exemee that cone 
duct or render the propricter and lessors of the esloon less 
Lisble, 
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The eontrolling question im the case is act what the 
health of Johneon eas, but whothar the previous intoxication can 
be sald to have contributed tn part te his death, es have no 
doubt that it aia, mad we fake that any reasenable persen cone 
sidering the facte as /xax appear in the evitenee would aay that 
a jury had a right to find that, withent the intoxiastion of 
Jormeon om the evening of Bovewber 22nd, hie subsequent death 
would uot have oceurred. 

Three sugeessive jurios have passed upon this cage 
with the same reeult in esch inetance, and with inereased verdicts, 
Wa heave mo reason te doubt that another trial would <ive o simile 
result. 

We think the defondents have received a fair and ime 
partial trial, according to the Law of the Lend, and the judgnent 
is affirmed, 

ADTTARRD. 


Meturely, ?. 7., m4 Johnston, J., conewr, 
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MA. SUSTERE MATCHETT OGLEVUASY Tits GOPINTON OF THA COURT. 


The plaintiff, Siewsaty Company, mued the defendemts, 
eopartners, for the purchase price of certain vegetables of 
produce slicged to have boon sold and delivered te defendomts 
on september 11, 192°, of the total velue ef §458,80. 

The defenédemts denied the onle ond delivery of tha 
goede a4 alieged, ait demfed that they were indebted ta platne 
taf? in ony sum chetenever. 

The trisl wae ty the court without a jury, end there 
ens » finding for defendomt ween which fodgment ese entered from 
which plaintiffs appecks 

The only errer assigned snd argued is that the court 
Feteived certain evidenoe which was objected w by the plsintiff, 
The plaintéff eqre thet there ene unimpesched evidenee indicating 
that the goods im question were purchased and delivered and were 
not paid for, md thet the omly evidence contradicting thet 
statement in evidenee introduced ever objection te the effect 
that the beaks ef defendmts did net show thet the geods vere 
reeeived ond that, without preducing the books, « wittees fer 
defondemt waa sliewed to teatify te their contents. 

4e the trial wer without « fury the introduction af 
incompetent evidence would met constitmte reversible orrer 
provided there wes sufficient competent evidenee wpom vuich the 
finding might be based. There was evidence from ehich the court 
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e@uld heave found thet the goods in question were purchased by 
ome Yet who wa» empleyed by the dufendunte with autherity te 
oohi smd mot te buy. There was alee evidence tending te chow 
that Mr. Yet wold these goods, tut it dows not appear that the 
progsedm thereef were tummed aver to the defendemt, | 

Shere wae olive evidenee from which the trial court wae 
avidently eonvineed that the geodu hed never been delivered to 
defondewmts. This evidenee was that of the canhior ond wooke 
keeper, whe testified that it wos hiv duty te take in the cosh, 
prepere bills wid ©. Ke. md eign wll billie of sake ond ell bdhis 
of parchave; that mo goods wore accepted wy the firm wless he 
hed secepted end pleeed hie 6, Ee upon them; thot ke mever saw 
these goods for which the plaintiff cued, never signed er O.K.ed 
way order fer them; ond thet, Af the aume had beom purghased fn 
the ordinary reutine ef business, they wuld have hed hie O.K; 
that upon receiving a bAl. from pleintiffe, he at omee celled up 
plaintiff compony ond atked My. Plowsty t explain (se ball, te 
te seme sow end see him personally, se he kew nothing ef the 
perchese; thet Miew.ty waid he would come Wut mover did so; end 
Waet the vitieos never recohwed my more otatenente er letters 
Yegerding the eomt, aid never heard further until the suit. 

Syem if it is conceded that his further evidenes te 
the effect that the books comteim no record of the transaction 
wee incompetent, «¢ tink the ferecoing evidenee was wulfieient 
taken An connection with ether evidence which appears in the ease 
te oustein the finding of the court. 

We cannot say that the finding is manifestly against 
the evidomes, ond it will therefore be of firmed. 

APPIAMED, 
Movurely, F. 36, smd Jolmeten, J., concur, 
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The ¢onplainant in the trial court, who ie appeli mt 
here, (ied wm aewnded BALA oF complaint (ae anended) sgatsat 
Sauuel Didlinekhy wid Tarael Piuse, defendante ond apgelieas, 
wherei« ha pvmyed that he might be deqverd te be the real and 
@oultebie evwnwe cf curtain real eetate in Oidecage, Mlineie; 
that Mhune, the holder af the Legal iftle, might be deoreed te 
bolé the soxe im trust ‘er hie omd wh ght be directed wpem @anid te 
able terms te convey the eame te bin, The DALLA shee prayed thet 
& Juiouent agaimet somel«ainent Beld ty Widlineky wight be entise 
TLet of reoord. 

Genera, oat special demwarrera t this b4i1 were 
sustained aid the bili diamiveed for wont of equity, sé the 
ervere asalgned ma argued are thet the court erred in eustaining 
these dowurrexve and in diedewing the bill, The Pacts set up 
were substantiolly aa follerss 

The ceaplainast, Rubin, averved that ha, vith ethers, 
had for many yoare been dowliag io vacant esd luproved real ese 
tube; that in the year 1911, he aopleyed ene Leviten, vho wae his 
intionte friand, ae hie attorney; smd that for any years Leviten 
served Sim in thie supngity; that in Cescher, 1915, enspisinant 
hat « deak with dafondanti, Bidliosky, in the course of which 
Bidiimely for the firet tine met Leviter, whe theresfter alae 
Feprvsente: Eidiinaty ae hie atieoroey in certeais mattiara; that 
after 1025 the business relations of MAGiinaky and gomplainant 





were most confidentiel, eash trusting the other without reserva- 
tiong tities te the real estate of each was held by the other 
without ay written agreement; money, notes ané sortgages were 
transferred and delivered back aid forth; desla in real estate 
and eomslesions entered inte; building contracte earried through, 
ete., without amy further agreexent between them; and that “this 
fiduciary relation continued for almost six years” until cen 
plainent came to believe bim, Midlinsxy, unworthy of ewer confi+ 
dence. 

further, that from Decenber, i913, to April, 1915, 
souplainant was the ower ef on undivided one-third ef +ots 35 
and 36, etc.; that Abner Bernmetcin was the owner of another 
third; amd ene Lillian Jackaon, the owner of the remaising third 
part eof eald preowises; that one Laura Srandstetter heid a note 
for $3,600 seoure? by « trust deed, which was a firet iean on 
this real ectate; ond one Sorrie Levin a note for $2,787,580, 
dated Decerber 15, 21913, seeured by mother trust deed which was 
exequted by Levinton, te whem the titie had been eonveyed for that 
purpene by compisinants ani others, 

It was further averred that early im the year 1914, 
Leviton conveyed the presises te complainant Rubin, Abmer here 
stein omd William 3, Jackesom, ag tenants in common, subject to 
theee incumbrances; that Jackson thereafter conveyed his interest 
to hie wife, Lillien, ead that Bernstein conveyed his interest 
te complainant Kubin; that the truest deeds were foreciesed and 
that the time te redeem from the Levin foreclesure was to have 
expired Kovember 26, 1916, and under the Sranietetter foreclesure 
Janusry 10, 1917; that September 1, 1916, Kidlinsky negotiated a 
enle of these lots to one Jasob Feder for o consideration of 
$19,800, with on agreement on Feder's part te erect a building 


on the premises as specified, witheut waiting for a dead, the 


Plan being that Feder should place = first mortgage en the 
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preuises ae a building lean and out of the proceods thereof pay 
$5,060 in essh to complainant and execute a seevnd mortgage to 
seoyre the balance of 25,500, which was te be secured by . aecond 
mortgage on the prewises for that amount, which seeond mortgage 
Midlinesky wae to take ver sash, retaining $560 for his compenzae 
tion, the residue to be paid to complainant, who agreed to pure 
chase the onesthird interest of Lillis Jsekson; that Leviten 
acted se legni sdvisor of eomplsinent, prepared the parsers, ste.; 
that Peder began the erection of the building but was stepped by 
the holder ef the certificates ef sale under the Arendetetter 
foreolesure procesdings; that op Jancary 12, 1917, thereefter, 
the complainact, Midlineky, Leviton on4 Fecer agreed with each 
other that Kidlinsky sould redees the premises from the sale 
under the Brandetetter foreciosure proceedings ag a jucgment 
erediter ef complainant; and that as goon as Kidlinsky sheuld 
ebtaln the sheriff's deed he would convey the real estate te 
complainant or to hie nominee upon the sayment te Kidlinaky of 
the ovste end expenees inourred in making said redarption, with 
$506 for his compensation; and that the grantee in the deed te 
be ebtained from Lillian Jockeon sheuld be such persan ar Fide 
Lineky would designate; that on January 30, 1017, complninont, 
being indebted to Midlinsky, and in order te protect hir in the 
aavancewent of the sum nesereary to redeem, executed and deolire 
eare¢ to Midlineaky bis Inioment nete for $5,000; that 1¢t was 
mutuelly deelded that the nete should be fer a eubstantial 
amount ang should be dated back; and that, for that remson, the 
aune Wag dated January 10, 1916, »n4 an January 3%, 1917, was 
delivered by complainant te Hidlinsky; that on the following 
worming complainant and Midlinsky, by appointment, went to the 
office ef Leviton; that Levitem advised that eompleinant had a 
perfect right te ealest his ¢rediter wider the law; that Leviton 


drew the necessary papers and caused the fudement to po entereg 
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directed Mldlinaky to get 94,40 in evrrency ond meet him end 
Gouplainant in the sheriff's effice so that redemption could 

be domediately made; that Leviton, Midiineky end compisinent 
@id meet at the sheriff's offiee, where Bidlineky deporited with 
the sheriff $4,793 fer the redemption of said real estate; that 
Maroh G, 1017, the premises were bid in by Nidlineky at the 
sheriff's asle for the onount deposited with the sheriff, and 
the prewiees were oo14 to him, and Midlinsky preewred from the 
sheriff a deed te aaid premises dated Rargh 8, 1917, which was 
duly flied ond recorded; sad that eowplatnant peda the enete end 
enpenses of the judmuent at that time; that purwusnt te sgreae 
ment complainant om VYebraety 19, 1917, proowred the conveyance 
from Liliian Jeekeen of her intereat in tee premises, and for 
convenience and at request of eaid Uidlineky, leadere Pernstein, 
& Felative of #idlineky, wer nemed as grantes, aid the deed was 
prepered by sonia Leviton et cempleinent's direetien and wae by 
oompioinant delivered to Leviton for record, somplainent paying 
the recordar's fees; that on Karch 26, 1917, Kidlinsky end 
wife, by direction of Leviton, seting as complainant's atte mey, 
conveyed 211 theix interest in anid premises to Abraham Kere 
wtein, the father of “idlinsky's wife; that deeds from Midlinsky 
vo Kerstein sad from Bernstein to one Earpes were rade as @ 
Fesult ef a ceneultation with and under the afvice of Leviton 
acting ae etiersey for cempicinont, for the purpose of having 

& partition preceeding brought te quiet title, the Chicage 
TLile and Trust Vompany heving om April 10, 1919, ween « ree 
Quest for a guarantee ooliay rendered an opinion in which Hide 
idasky ves fama te be the owner of an undivited twoethirds and 
Morris H, Levin the owner of one-third of said presises; that 
the bill of the Chicege Title and Trust Company was paid fer 

by soupl sinant. 
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Theveatter it ie averred a bill for partition of 
aui¢ real estete was fileé by Abraham Nerstein against all pare 
ties claiming om interest or title te oaid real estate; thas 
this bili was filed by Leviten os solicitor for the cowpiainent; 
and that qemplainant pald the gosts of bringing the suit; that 
Leviton did net knew Kerstcin end had never wet him; that bis 
whele commeotion with the premises was brought about the een 
plainment in whose behalf Leviton was supperedly ecting; that 
complainant was wot « sarty to esid eult; that the sufit was 
gontested by Morris H, Levin only, was referred te a master, 
eho mude bie report, finding Abraham Aerstecin owed two-thirds; 
Rebecesn &. Karges oneethird of said prowmisce, 

Sxceptions being Filed te the master's report by 
Levin, the sane were guetained, wid February 11, 1921, a decree 
ef angle under sald partition proceeding was directed ond the 
wale made Hereh 16, 1991, by the mavter, Defendant Bluse ras 
the purchager ot this sale fer the sum of 95,600, Blume, 1¢ is 
averred, bad for a leng time beer aa intimate friend md azso~ 
eiate oy Bidlineky, Was familiar with the relations between 
compicinant and Midlinaky and Levitom, amd at the time he bid 
at oaid sale “well mnew that complainant elaimed « subatantial 
interest in seid prewisesa, sid hed actual and censtructive netice 
thereod, ond that by reasa of his said knowledge md notice, 
eomplaincit charges, he was not at said sale an innocent pur- 
ehasexs ig¢r valus of said preuwlees; that prior te said sale, end 
whth Tuli knowledge of complaimant's rights in the presises, and 
with intent te defraud complainant, said Blume, Kidlineky and 
Leviten conspired together to ebtain at onid ssle an sdévantage 
ever ctaplainent amd te defraud hin cut eof his rights im and te 
weld lets. 

The bili further svers that Leviton, while aeting 
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as gonplainent's uttorney, aivised complainant to etuy out of 
the suit and let him run it for him; thet compisinont relied 
on Leviton te protest his rights and interest in the premises; 
that Leviton, divregaurding hie duty te compleinant, precured, 
with the aid of Midliinsky, exid Blume aa purchaser of said prepe 
erty ot seid wale fer 38,000; ond in furtherance of sald scheme 
te dofraud complainant, Plume, with the aid and connivance of 
aaif Bidlineuky ond Leviten gave a note for $4,900, seeured by a 
trust deed fue on or before one year from dete, Maren 19, 1971, 
qaused the same te be regorded, obtains’ a quit claim deed from 
Levin of the same date, which was also recorded. 

Commolatineant and bidlineky at and for sary years 
hefore the dates hereimbefore set ont, were friaudly and inti- 
mate, and their relations of the mest sordial nature. On many 
eocasions they frecly and witheut questien or reserve extended 
te each cther the courtesies and accommdations that neither of 
them wonlkd fer a moment censider extending ta any other persen. 

It io averred that “the real estate hereinbefore 
@eserived wae the property of complainant at sll tines, and 
Midi imeaky and hire grantors held merely the naked legel title 
therete in trust for compleinant;" that on Septembar 16, 1919, 
sommleinant, having exhausted all other meas in his power to 
ohtain fust and equitable treatment from Bidiineky, filed in 
the Cirenit sourt hic bill fer acesunting, nieking Hidlinskry 
defendant therete; that in bie bil? he est up his rights aé 
@leime te the preminers; that the swneone was returnable te the 
Qctebor term 1919, was duly served, ond that thereby that 
preceeding beeame and was Lig peudeng and sotiece to the world 
ef the rights .a4 claims ef complainant therein, as by that 
bili 4isclesed, and pending when Plume ebtained his title therete}$- 
that thereafter and te further their scheme to defraud eomplainent, 
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Widlineky, "lume and Leviton conapired to obtain from the Chicage 
Titie ond Tract Company ite guarantee policy in the sum of 
$20,000, running te Bluae, gusranteeing hie title to sald lets, 
subjoet only to the trust deed for $5,500 in the usual formal 
axeeptions, dieregerting complainant's rights and claims as set 
we in his bill filed, thereby making it possible for Plume te 
further clowd the title of complainant te sai? lets by transfer 
oY incwobrance thereof; that the premiees were yacant, un- 
ecoupled and wairproved by eny baiiding, and worth about $25,000; 
that the judgment ontered January 31, 1917, favored Uidlinaky 
ageinet compleainent, cfd etill remains wholly unsatisfied of 
record, vithouy the scle objeet of the entry had been fully 
perforeed and Hifttineky or his assigne had been fully paid, as 
ghewn by the deeres of court eonrirsing the report of sale and 
fletributien ir the partition preceeding, 

The oendment te the auended bill set ay semewhat in 
fetail thet on July 3, 1915, complainant delivered to defendant, 
WAdlineky, 9 96,600 note secured by socond mortgage, which bide 
linsky used as coliatoral until Barch 26, 1917; that Midlinsky 
advanced to semplainamt about $4,400, sad then agreed te afvanee 
move frou time to time as needed; and that on March 26, 1917, com= 
Plainant paid to Uidlineky $4,5Co and took up this paper; that the 
intimate relations between compisinant an¢ Hidlinsky continued 
without interruption frou the beginning thereef to aveut April, 
1919, at whteh timo, in order to adjust all differences between 
them, they requested their friend ama atterney, Charles Leviton, 
to arbitrate 21) meney satters between them, which he undertook 
te So, m4 ot thet thes deeds from Aerstein amd Midlineky te the 
prenives fm cuestion amd other property were deposited with Leviten 
to convey same te complainsnt upon payment by him ef whatever sums 
might be found due from him te Midlinsky; that said agreement te 


arbitrate was never performed ond ne arard wae ever made by 
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Leviton; that neither Midlinoky ser Leviton mew that said ju¢gment 
wpon said $6,000 note was uneatiofied of reeord; that said #idline 
esky, Leviten asd complainent «11 considered said Jndgaemt viped 
out by the redemption preseedings and knew that the Juderent hed 
aeeompliched ite entire pursese wher seid redemptien was made; 
that on April 21, 1920, Midlinaiy flied a creditor's bil) in 
the Girevit court, baaed on sald Judgment, sweeene being returnable 
to Mey term 19°, rhich was duly served; that in that rraeesdting 
Midlinaky set we the rights ant elaime ef eamplain«® in and te 
entd premines; that thereby the eal! preceeding wae lfe pencens 
and notiee te the world of the rights and olaime eof complainant 
im and te said presisces; that sald agit was pemcinec st the tina 
said defendant Slwue obtained hia titie te said reel estate, and 
that saeh title so abtained by him wes subgeet te the richt, 
title and interests of complainant therein, «id was tubieet to 
metice ef ail the rissta, title and interest of complainant in 
tald prenives when said Zhuue gotsined hie title. 

it is @ fandamental rule in chancery sleading that a 
demurrer aduite ail the facie stated in the bili whieh are well 
Pleeded, but that woah adwiesion cannet surely defscte in subk 
ttance, cure a defective title, ner -eteblieh ome which i¢ deo 
fectively set forth, Wiile v. Brevmm, © fenm, 859. A Comurrer 
ic chancery ie to the serits and in har ef the relief sevgnt. 
74 io bemed upon the theory that, sded¢ting the feetse ateted tn 
the bill te be trues, the eomplainant fs net entitled te the ree 
Lang /oreyed in hie bill. "It te always founted mpon some streng 
point of Luw goisig to the absolute deniol ef the relief sought, 
Wat defeotes in substanes ere not supplied or aided by it, nor 
anfective statements of title or claims te relief cured by it. 
Phe dewurrer adoite only that whieh Le well stated or sleaded, * 


Stewe v. Russell, 36 Ii1, 2, A demurrer, therefore, doce not 
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sfeit matters of law alleged in the bill or stated or inferred by 
the pleader from the fncta as stated. 2Peonle v. Hateh, 35 11, 
126; Naxria v. Gerneid ot oh., & M11, 62. A general ieeurrer te 
& B421 im equity slioulé not be overruled If acy of the eloins 

eet forth are proper fer the consideration of » court «f equity. 
Bhijex v. Bade, 308 211. 275, 

Ag to fraud, comepiracy am? Tidueteory relationships, 
the rule is that the deve averment by a pleader o% such Treud, 
corspiraey er relotionabip i» not eufficient even vhen met by a 
general demurrer. Facit teniing te inplicute the éefendante in 
sueh practines should be stated (Davie v. Piekett, 79 212. 483) 
and the facts averxed tending te wher such reliationehip, fraud er 
gennpirecy must be texan mest atrcougly againeat the pleater- 
Sterling ne Co. v. Lighy, 194 "hi. 963; Bho Stake v. I21. Combs 
Re Be Go., 246 124, 244; Sanitary Gist. v. Gbfferd, B87 Thi. 484; 
Harrigan ¥. Coumby of Zeorin, 262 111, 48; ¥ 
soheeifer, 832 T1i. 297, 


The veason Cor thie vale te that im eattere of this 





kind frani, eoneoiracy a4 fiduciary relationships ere in eagh 
tase respectively om inforenace fram the fucts mod the feeta theres 
Tere ent not inferences toere/’rem haul’ be pleaded. “ne}clopedia 
of Pleading and Practios, vol. 9, p>. 694 §o G87, «nd the some 
vol. 19, page 1044. in the first oomed authority 1¢ is stated: 


“In slieging fraud, it is well settled beth at Low and in 
equidy that the “ere geieral aversent, witheut setting out the 
foete upen whieh the charge i oredionted, is inavfficient, 
Whether the fram! be alleged im the declaration, compleint, 
er Bill, er set up by oral defanes in the ples, aneser, or 
roolication, it is #ewential that the faets and cireumstances 
whieh eenetituted 1t ehauld be sot owt clearly, onmetlerly, and 
vith suffielent pariicularity te apyrise the epposite party 
ef whet he is called upon to snower. The rencom for thie 
tule is that fraud is « conelusicon of law from facts stated, 
and 14 ip a wall settled rale of pleading that feete, snd mot 
legal congiusion#, ave to be pleaded. Mere general averzents 
af fraud or the frandulest condeet ef « perty, eitneut the 
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faete, do not constitute o statemant upen which the court can 
prereynee judgment. It 1s not meceseury, however, that all 

the minute facte tending to establish or affirm the allegation 
showld be set forth; 4 general «vernant of the fasts from which, 
wexplained, the conclusion of lew arises, ia sufficient. * 

Bearing in mind these fundewental principles and 
stripping the bill se amended of ummecessaty verbiage and ef the 
conclusions of law therein otated, we find some diffieulty in 
determining the theory unen which complcinant seeks te maintain 
hia bill. 

The Tires? contention seems to be that while defend- 
ant Blume hap the legal title by a deed from a Baster in Chancery, 
abeclute on ita fnee, facts are alleged from which it is claimed th 
the eeurt might held thet the asme should be construed as & morte 
gage, in wich case complainant would be the mertgasor end the 
defendont Plume a sertgegee. Pegrecn v. Pearson, 131 111. 464, and 
2riong v. Beach, 276 112. 7, are relied om in this conneetion, 
The first of these esses wae one where o complainant where land 
had been sold om execution gaye his note te a ereditor fer a sum 
in excess of hie indebtedness, and confessed Judgment therecn, alee 
furnishing the mancy necessary to redeem from the sheriff's sele 
under an agreement with hie crediter that the ereditor would ree 
deem anf take title im his behalf and thereafter convey it te the 
Complainant wpen poyment of the indebtedness ineurred, The eourt 
held upon familiar principles that there being mo intention te de- 
fraud erediters, a bill fer seecific performance ef this contract 
te convey would lie. It ies, of gourse, always peroiesible te prove 
by oral evidence that a deed absolute in form i¢ in fset a mortgage 
and it is invariatly the rule that where ome party furnishes the 
econetideration for a title which is piaeed in the name of ancther, 
equity will impress the title with a trust in favor of the party 
whe furnishes the econsideratisn, But, in order that a deed sbse- 
lute on its face say be construed to be in facet o mertgage, it must 
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be shown that there ie a yolid subsisting obligation hich the 
Aeod is intended te seeure, od 1t must be an obligation se fefi- 
nite and clear that it might be omforeed in an action at law. 
(See Kelly v. Lehmann, 27 I11. 58, and many other cases therein 
eited). 

Here there ie no silegation that Blume purchased with 
Rubin's money. It ies net averred that Rubin ie indebted te Plume 
in any way. ‘The relationship ef erediter ond debter dece net 
exist between them ov 1t did between the parties in the cases 
upon which complainant relies. Rye v. Bole, 107 111. 278; Care 
peuter v. Flages, 192 113. 33; Gennen v. Holes, 209 Il. 180; 
Burgett v. Osborne, 172 111. 227, Whatever the righte ef the 
perties may be under the fucts as averred in thie bill, it is 
Clear that Blume doce neat bold os a mortgagee of Kubin and that 
Rubin's b421 enannet be maintained wpon that theery, 

Sor 40 we think that unter the fecte as etated in 
the bili i¢ ean be held that Midlineky, in reeeiving the deed 
from the oheriff ond making redesption from the foreclosure, bee 
came Rubin's mortgagee, snd this vor the reason thet Midlingky 
used hie own © not Subin'sa = money in thet transaction, The bill 
does not allege that Rubin contributed either the whele or any 
adequate part of the amount necessary to complete that redeuptien. 
Rubin had been divested of his titie by the forecloeure preecesd~ 
ings. Midlineky advanced $4,293 of his own maney in order te 
accomphiah the redewption, Midlinsky as a erediter had « right 
to redeem. lie was entitled te a note fer the aseunt duc te him 
from Rubin, ond he wae sniitled te a confession of judgement in 
that amount. Assuming, therefore, that Bluwe had full knowledge 
of the transaction between Eidiinsky and Rubin, this vould net 
have prevented hin from taking an unimpaired title under the sale 
im the partition mit made by the Master in Chancery, ‘The colte 
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Plainast can, therefore, mot reouver upen the theory @ither that 
Biwae is equitably a morigageeor that Kidiinsky vas equitably a 
mortgagee, and that Blume tock the title with knowledge of that 
fact. 

it is, however, further suggested that the bill may 
be susteined upon the theery thai there was such a fiduciary 
relationship between the parties as te constitute Blume, pome 
plainant's trustee, tere, agsin, whatever the facta might be as 
to Bidlinaky, there can be me deubt upon the facts as pleaded 
that thore ie nothing by which Bliswe might be charged with a 
fiduelory relationship te Nubin, Flume wae not the agent er 
representative of Aubin in sny respeot, and it is net ge ale 
leged, nor ie any fact alleged from which an inference Pn 
tionship might be drwm. There is mo charge of any speelfic 
agreement between defendant Alume and cesplainant Aubin with 
reference to the purecase af the title at the master's sale, 
mor is it sade to sppeer that amy part of the cansideration was 
furnished by the compininant. 

Hor, indeed, are facta alleged from which we may 
conclude thet in this particular tranesaetion Midiinsky acted in 
that vertioquler relationehip, There is « gmereal charge of cone 
epiragy on the part of Bluse, Kidlinaky end Leviten, and there 
is, a te Leviton, a charge of a confidential relationship, but 
he ie not made a party te the suit, and speeifio fuete from which 
any such inference might be drawn either ae to Bidlinsky or BRume 
are wanting. 

Se @xpress trust is olleged, ond if the bill is te be 
Suatained it must be upon the theory that the facts alleged are 
sufficient te impress a resulting or construetive trust in faver 
of Rubin wpen the land, the title to which etands in the name of 
Blume, 
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Ae we understand the decisiens of our Supreme Court, 
construetive trusts in thia State aré oF two general Glasses. 
One of these is known a8 trusts ex maleficig, “hien sonciste of 
thoee cases in which setual fraud is eonsidered as an eavitable 
around for raising a constructive trust; end the second sonsisis 
_of those eames in which the existwmvce of «a confidential relation 
and a subsequent abuse of the confidenee repesed ie considered 
sufficient. Ae we have already oaid, the facts averred in the 
bill are mot sufficient to evtabiish a confidential relationabip 
between Hiume and complainant, fer i% doce not appear by any 
facts averred that Blume steed in any situation with reference 
to compleinunt, waersin compininant had avy right te eensider 
him as in a confidential relationship. He was in so sense the 
agent ef Rubin, and Rubin placed im his hande ne meney or 
property, made no request at, so fur as the bill shows, relied 
weon him in no way whatacever in the trenanetion, Bor, stripped 
ef averments ss to what the law ls an? e7 conclusions ef the 
pleaser, ore facts averred sufficient to establish a trust ex 
maleficig. As was sald in Davie v. Stambaugh, 1635 112, 557, 

“In order to take the case out eY the Statute and establish a 
trust ex maleficig, the transaction by means of which the ewer. 
ship of property is obtained must be in fact a scheme of setual 
deceit, - in other words, there sust be an clement of positive 
fraud aceompanying the promise, and by means ef which the nequie 
sition of the legal title is wrongfully eonsummated, (2 Pomeroy 'é 
Bauity Jurisprudence, secs. 1055, 1056) otherwise the Statute ef 
Frauds would be virtuelily sbregated,* 

There is, in the avermerts of this bill, ne sehene 
of setual deaeit srewn; indeed, for aught averred in the B41 it 
would aypear that the complainant had actual knowledge of every 
step taken im the different erensentions which resulted in 
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Placing the title to the property in the mawe of Blume. Me al-~ 
leges that the sale was for an invulfigient prise, but he Joos not 
aiiege that he 4id not know when the property was to be sobd nor 
that he was in any Way prevented from obtaining bidiers far it er 
from bidding on 1% himeelf., He alleges tn ganeral. terms a aon- 
spiracy, but when we exnaine the facta it ‘aos not apsear that 
there are any upon which euch averment could rast, It ia averrea 
that the gale was made for an Inosufflelent price, bat whether 
that wae am insufficient price at the time the sale vas made is 
aot set forth, nor whether it sel4 for nore or leas than the 
appraisexst put upon it by the eonulssioners, wuom we must 
presuse were appointed in the partition suit. A court of equity 
will ge @ long way to relieve from an setual freud perpetrated, 
but the injured party «ust in bis bill set up facts from which 
it oa be olcarly seen that he haw in fact been defrauded. His 
mere concluaions will net avail. 

Yer the raasone indicaicd the deeree will be affirmed, 


APVFIAMED, 


goSurely, %. 7., and Jomaton, 7., concur, 
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MA. JUSTICE MATONETY OMLAVERED THe OPEKION OF TRY coUNrT. 


fais appenk is by cortadu acfend-mte frem a final 
hoeteo witerca jm the Circais Court. 

limber cigitem of the MWive of this court provides 
that “the abstract mast be cuf"ickent to yresomt felly every 
errer wat cxcepison eprhiow gpen.s* Thie besertent provicdian 
ef thet rule soos i ave ontiruky eseuped the attention ef 
the defenamnts, 

Beither the bali ef compludmt, tee dce@ree entered 
im the couse, a potition te susprews cartedm evidumec and 
quash « Gertain search worrait, mor the at ddevht ter such 
séarch werreaat ore absiractet, to aly geinta presented 
im the brie? oi4 argameen’ are tant thin seeacch worrat was 
Slicgei mic that 2 motion to wappreas ovidenge ovtadaed by 
weomo Oc 8t should hove bua allowed, 

3% Bos beon pony tiecs beld by ths courte of 
epothiate jurdedictien thet the vocerd wiki mot be searched 
fev gvounin for reversal, amd tant mush grounds mast te made to 
appesse fram ire abst#ect. Jammody +. Lamrenas, 287 93 32995 
Gene V+ Sahenga, 211 11k. WG) Gabler ve Hat 9 B87 Dae Ly 
Baxi Ve Aide Some, W4 This S76; Udetuers ve Thi, S9L LLi, 443; 
Buuthep ve Bre tacrhaed, 724 312, apo. 76; Guidi v. Brimte, 
RRB Tis Ape Wile 

AB 


the abstract preserves no question for review by 
this eaurt the dceree is affirmed. 
AFYERMED. 


Revurely, P. Jo. md Jabns ton, Jeg Coneur. 
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thie is om etpesd by the claintitf trem oe erdez 
enterca ty the trick court vbich diectowed Rte ewit without 
& Reeritig. Tae racera fatieates that fetgrmt ty senfersion 
wae entered im plein tif?*s fever ayo « promdeeery nett, 
entcininge « power sf ctvemey, suthericing the <atry of 
judgment theorem «t wy time after aaturity. The aefendemt 
aprecred oud mote @ mation te tetnte the judgment eupperted 
by et afficevit wader wee by the court adgetget te etete « 
sufficient acfencc, ond the metion crc therefore grentod 
amd fhe ficememnt set cefde, 

Tha cecerd further sheer, beserer, thet pletatifr's 
mdi wo therovpen diomtesed vithent farther pereseedings. 
TYhie @howdewal of the ooht wee crrer, fer which the goigment 
Meet be yeverned enc the couse remotcet. 

BRVARGER AND RNMANRERs 


Memarely, =. Je, mid Jeolmcton, J., concur. 
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MA, JUSTICH BATOCHOTT DELIVANK THE CRINIGH OF THE COURT. 


With oid of wa additional abstract filed by the 
pPleintifr, whe ic appelies, we are wble to oegertain thet te 
plaintif?y filed on ometded statesent ef Glodm in which he 
Sleimed thet there was due te him upon om eccoownting with the 
defendont the cum eof (1,876.95 for commicoions amd monies 
aivaenged wy him at defendost's cequect in the purchiace in 
Himnesots ond shipment te defendent at Chicags, Illinois, of 
eortein potatoes, acwrding te the terme of a verbal contrast 
made at Brandon, Minnesota, on September 1, 1921. Attached 
te the statement of dleim ia « bili of particulars showing 
the dates of shipuat, the particular mmberse ef the respective 
come ead the comafecieon av Gledmed on cach ahipment. 

The etatement averse that the sgr@ement wax thet 
pladmtaff whewld receive for bie services , where purehases 
were made of potatoes looded on the cars, the em of 220 per 
Cer, ond in cases where Ge eame wore met leaded mt pleintiff 
was fequired te les them, a commission of ten conte por 
humdred. 

The affidavit of merits denied the making of the 
contract wid dented its terme oo alieged md denied thet 
plaintiff hed adyeneed monies ao claimed, 

Refendant admits that he pedd te plaintiff the 
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sum of $5,402.14, mut domies thet he is indebted 4m the further 
wm o8 Glaimed. Ae on affirmetive defense, the defondent 
alleged the fact to be that the plaintiff’ ogreed te ship & the 
éefendmt potutoes of a corteinm grede te be Dalied te the 
defendmt at eost plus $10 per ear comission; that certain of 
the shiguents ef petatees forwarded by the plointiff te the 
éefendont were below grade ond were very poor quality; ad that, 
“pon arrival ot Chiceco cortsin core of potatoes were rejected 
by defendant ond held cubject to the orders of the pleintifr; 
that thereafter the pleintif’e imetruated the 4efendemt te 2021 
for his secount te the best pescible adventege euch rejected 
gars of petatees; that sahd invtructions of the plaintiff were 
Gurried out wy defendant ad defendemt nemitted to pleimtaiff the 
money renkized from the sole of usdd rejected earleaie of 
potatecs, tut added therete oneehalf the differmee between the 
smeunt paid by defendent to plaintiff om arrival of the poteates 
at Chicage, and the prise at whieh eaié petatees worse billed te 
thie defendant by plaintart. 

Tu@ issues were oulmitted to « jury, aid there war a 
verdict in faver of the plointiff ‘or the belonce cledmed to be 
due upon which the court, after everruling motions fer o new 
triel oid im avreet, ontered the judgment frem vhich thie appeal 
is taken. 

She defendant im his abstract ond briefs has prectieally 
disregarded the rules of this court ond the leber of this court 
has beom tBerchy aueh incressed. Rule 19 prevides thet in ences 
depending wpom the evidence the leading facts which such evidense 
proved or tended to prove withent dicoussion er ergument and 
without detail should be set ferth, Inatead of this, the defende 
mt has farniched a one-sided statement of the facts, interveven 
with en attexpt to argue his ow side of the ease, ‘holly 
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wnealled for lemguage ico used in refereness made te the witmess- 
es ond im sugeections os to the attitude of the trisk court. 

it ie weed that the court erred im stmdtting im ovi-~ 
demee curtain copies of exhibits, mt the evidence is not pointed 
out mor de there my referwner to the sbotract by which this evi~ 
demee complaimed ef cam be identified. It is complaimed that the 
eourt rejucted prayer evidenes offered on the part of the defende 
mt, but here again there is ne reference te the page of abatract 
or recerd by which the ovidenee con be identified. Under the 
heading of "Divers Other Errors Apparent om the Face of the 
Record,” there is a reference to the abctract and quotation there- 
from, in vhieh 1¢ appeora that defemdomt, on creaneexanina tion, 
auked « eitaese « section with refermee te ville of lading for 
wightems enre; that an objection was mate by plaintiff's =tterney 
end the court ruled thet th: witness might omawer if he mew; that 
defendant's atterney then esid, “Get me those capers there, will 
you?* vhereupen the witmess left the stemd ad went to gat the 
papers, further emewering, “i haven't got them nows* thet defend- 
mit's coutieok then asked waere theoe wore, ond the wittess replied 
that he didn't Iew; thet the witness was then acked if he had not 
testéfied “im connection with these papers yesterday” te which he 
weplied, “Yea aix;" that, beimg further requested te produce them, 
he ctated thet he 4i¢ not mow where be bed Laid them; tint the 
attorney for the defondaat thon acked the court to instruct the 
ehtmess te produce tho papers; that the «dtmess explained that he 
had misledd them but that he would make a seorch for the pepers 
and bring then if he could find then. 

Zt dove not sppear that the court meade omy ruling on 
the matter er was requested te make omy ruling om it, yet, this 
is cited as ome of the errors apparent on the fase of the recerd. 
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Wuder the heading of “Points md sutherities,* the 
Wrhef cites e@hecx weli-elnom ecuthorities in regard te the facts 
Mecessery te donstitute m occerd aS sotiafaction, é orgueu 
at game Length thet the receipt od seceptuee of toe cheeks 
of defendant by plaintiff eometimted euch accord aid sative 
faction chich preclude n reowrery. Thi duofenee, however, is 
upparimthy weoaght Torward for the first time im this eourt. 
the offidervit of merite tees net cot ue ary eeeh defense, and 
after on exemination of the evidenee, we Wink 44 de perfec tay 
opperent that no such cefenee in fret wae preved. At omy Fete, 
om the record, 1% would have been a omtrovested qneution of 
fact «hich ic settled utyersely te the Gefendrnt by the verdict 
of the jury. 

AGS a mutter ef fnet, the <efendmmt presumted enky ive 
defenses. One was that the contract upon which mit wos brought 
wan mode by pleint&f? with one Skhelierup ond mot with deferdent. 
The whole course of Wieineca shews thet thie wor net true, and 
mony Letters of defendant te plein tiff oiich are presented im the 
efi tiene, chetract ef record filed by the yladntiff chows that 
the jory wae fuctified in returaiag a verdict Ter plaintilf on 
this point. 

The other dofeuse wou te the effect that seven curs of 
the petctecs which vert shipped hy pladiatiff wers ef poor qaslity, 
amd there wee tectimeny given by the defemdait, tegether with tae 
of his employeos, to the effect thet, ofter a exemination ef the 
potatees hei been made By plalntiff ond defondast, they cgreed 
that sack should alinve ang-helf of the loss oxctcined sa this 
mOCoUNt. 

The plaintiff’ dames the conversotion teetified te by 
eefendont's witmeseen; indecd, bis textimomy ws positively to 
She sffeut that, ae te one witueee, plaimtdfr head newer seen kim, 
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It ds soparemt that the fury believed the evidence of the 
plaintiff on this point, aid we de net think that we are eble 
to aay that the finding of the jury is againet the mmifest 
weight of the evidenee. 

the controversy between plaintiff ond defendemt arose 
at a timo when it would hove been om easy matter fer defendant 
t@ beve preserved the evidenee as te the price at which the 
potatoes of the ouppesed poor quality were sold, wut this evie 
denes was 16% preserved, the defendemt testifying that the beoks 
which would chow the sales end disposition which had been made 
af the potateen wore lest or dentreyed. 

We agree with the jury ea» to ite verdict and with the 
sourt as te the jadenent enterod ween thet yerdiet, md &t whli 
be affirmed, 

APVESORD. 


Mesurely,s Pe deg and Jolmston, rr) Bebsic hic } ty 
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BR. JUSTICE MATOHETT DELEVERSD TUR OPINION OF THR COUNT, 


The sppeliante appeal from om erder entered by the 
twial court everruling certe@m objections to the report of a 
reeeiver ond directing 4intrivation ef the funds in his hands. 
The moterial fects are stipulated. 

berethy Gherwia was the quner of a note secured by a 
truet deed which conveyed te sppeliant debn Carreli, certain 
presices which were emted by aprellee Lowise Efeselbech. Deo 
frit heaving boom mace in the payment of intereot due upen the 
nete, om igpril 20, 192%, Derethy “herwin filed her bili to 
fereselece this trust decd, A deerce in favar of the complainant 
wee entered on the Sth duy of uly, 192°, mid « eertificate of 
sale wos deowed to her, ond « deficiency dee@res agedmst Louise 
Kieselbech was entered in her faver for the sum ef (520.57. 
The tetsl emount due te complaimont at the time ef the sale wos 
$6,237.68, which included caste te the dete of sale. 

This ¢ertificste of sale eas by Dorothy “herwin 
eesigned te Sides Niemen, ond the premises net hevisic been re- 
decmed a master’s deed was deewed te him on the 4th dy ef 
November, 1925, 

July 14, 1929, a receiver was appeinted “hs collected 
rent from the premises from July 15, 192° te Yevember 15, 1925, 
in the tete, am of (4,200 © 975 per month, 
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ieptember 1, 1923, Lowise Kicoelbach, then the omer 
of the equity of redemption, conveyed to Ids Kiecelbach oli her 
interent in the promises described im the degree ond alae 
aesigned to hor omy eid oll right te ony meney im the heads of 
the receiver. After the period ef redemption hed expired Ide 
Kieselbach filed her petition im which she preyed fer = fina, 
accounting Wy the receiver, od thet npem euch accounting an 
order te pay her the moncy in his honds over ond above the 
conte of the reavivershdp md the euount nevsesoury te satisfy 
deficioney deeres with interest should be eitered. 

The veeciver Tiled hic final sccoumt im January, 1924, 
{a préer repert heving been filed by Him ond approved im aaguet, 
4923.) Hie famel accownt showed the collection by him of 
@1,200, mi thet he hat peid te Dorethy Gherwin 2 totul eum of 
$762.83. Ide Kieselbach objected that the total payment made 
te Derethy “herwin included the wum of $72.75 ac master's fees 
which, ac « matter of fact, hai boom included im the deficiency 
dveree; od further, thet Ere. Sherwin «ss mtitied to receive 
emily the oun ef $910.97, the amount of the deficiency with 
interest. The court, upon the hearing, found thet the 679.75 
was included in the defiedeney ieceree and that Derethy Sherwin 
was entitled te $426.27 with interest thereon amounting to $17. 

The eourt further found that Vides Nieman, te whem 
the deed wee issued, wan entitled te rent fren Hevember 4, 1°23, 
to Hovember 15, 1995, amemting to $97.50, amd thet Ide 
Kiovelbach se grentee md sesignee of Louise Meselbach wes 
entitled te receive the am ef 9323.80; ad Derethy Sherwin 
(heving received fram the receiver $254.88 mere then she was 
emutitled te) was ordered te pay the reeciver thet smeunt. 
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The trust deed in question contained the follewing 
provision: “the gremtor waives oll right to the posecesion of 
sitty income from cndd promises pending foreclesure precesdings, 
end witil the peried ef redemption from omy eole thereuider em 
pires, od ogress that « reaedver shall be appointed te take 
possecsion ef snfd premises ond collect the ineume there fren, 
aad the eane, less receivership expunecs, pey over to the 
perean auntitled te « deed under the certificate ef sole, or in 
reduction ef the redemption money 4f se8d premises be redeemed.” 

it is contended, im behalf ef Miia» Nieman ond 
Derethy shervin, that under this previcien of the trust deed 
they were reepectively entities te the rente «rising curing the 
pendency of the foreclosure proceedings ond the ramming of the 
period ofredemption, si4 Bchaspnd v. Berthnlomse, 115 TLie App. 
3265 ds cited as « ¢ove “which io om o]1 four's with the instant 
case,” Unfertmately, hewvwr, for this contention, this euse 
Cited end relied on wae reversed by the Supreme “curt in 217 
122. 205, the court there holding thet the trust deed was merged 
im the degrue ef foreclesure, ead thet the omer ef the equity 
of redemption was entified to the resite from the premises, after 
the satiofeaction ef the indebtedmess, This case of well os that 
of Standich v. Bagereya, 225 121. S006, amd other cacee in the 
Supreme and Appeliate courte are comclusive againet «pypcliste 
om this point. 

Cempisint is alse made as te the saount of fees allowed 
ta the receiver aid t hin atterncy, tut oc the parties complaining 
have mo interest in the fund, they clearly heve me stonding ta make 
objection in thot regard. 


the decree is affirmed. 
AVPELMED 


Keturely, Pe Joe ag Johnston, Je» SOT GUY » 
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MA, FUSGTICH BALGHATT DELIVERED THE OPIRIGN GF THE COURT, 


the questions ariving en thie appeal have been 
eoneidered and our views thereon expressed in epision this day 
filed in the esse of Zleaner 5b, Relwen, appelloes-cempiainant, 
ve. Hersar Urban, Going Sueimess ag Maner BPaintenonce Go., 
ot a1., Guneral Ne, 29838, It in unnecensary to here repeat 
wint wae gaid in that epinion. 

im conformity with the views therein set forth, 
the decree Willi be affirmed, 

AFTIRRZD, 


ligiurely, Pe Fey and Jehneten, Tay SOM. 
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ALUAAR ER J. FANUCKOWREL ie 
Appellee, } gt 
\ ALPE: FAH BIBL 1. COURT OF 
\ a | CHICAGO. 
as } Anya Lent. 2 3 4 i Ai 6 4 Q 


HA, IVSTICR NAPCE ET DALIVERED TRE GPTAION OF SHE CHURT, 


the ploimtiff seed (and on the Cim¢time ef the court 
regoverscé « fadement in the mam of #196,.90) on aeceunt ef demages 
alleged te have been susteined i & eollisien of the satenebiles 
of plaintir? and defendant on the evecing of December 18, 19°82, 
in the city ef Chicago, at the interasetion of Oth street, a 
public bighwsy extending east aud west, and Sxerarge avenve, 
asother publi¢ highway eatending nerth ma south, 

the plaintisr's auianebile (ae Dedge roadster) vas 
at the time in question boing driven by ene Lagkancki end in ao 
Westerly @i.rection on Btn street, ehile defendant's autemebile 
(s Gadfilise) was being driven im a nertherly direetion an Ex 
ehang? avenue. | 

There te conflieting evidence oe te the rate ¢f speed 
at wkich the autene bi les sewed ost a2 to the degree of eare exere 
eleed by ench of the 4rivers, 

Phe plainti’f has net asveared in this court ad dse 
fendemt earmently contenés thet the Jud meant shoul’ be reversed as 
againet the mawkfest weight ¢f the evidence awd begause, as argued, 
the plaintiff was guilty ef ecntributery negligence. Hiltem v. 
Zeeman, 22° 111. App. 255, ona similiar cases from thie and ether 
courte ars cited by defendant. We ure, hawaver, of the opinion thet 
on the undentradicted evidence the Juiguent must be affirmed, tece 
tion 33 of the Hotor Vehiele Law provides ip subetanee that rehisles 
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on tho weblic bi ghrny wyreushiag on the ioteravating mivewaye from 
the vight malt be given the right ef way ty vebhelem aporoadhimg 
he woue isteveewtion from the ieft, ode noctiom of the stanwhe 
hae boon gounidured by thiu court ta Coperhigg ve. Bbeeiaiy, 296 
This Ayes ROG, Ln thet opinion we wagyested “fret o weride te 
appronehing of imleraugtion tres the right, within the sooming of 
the whatute, 64 wiiicied te the right of way eben, om ite Lott, 
om wh intersecting eiwont, sietnur verlule ho epyrcoehing whens 
driver, in the oservice oi due sare, woud or cheukd see thet 
Wiheoe he yielded the hunt of way the webiaiew aiakt er wealhd 
ephiide.* hie omurt ke ef the epleden thes wlvercnl observance 
of Chie role walks tend te loseom very mace the too Praqeomt ovle 
Linions a§ orracinge ia the ehiy oF Chheage, te comtoreity with 
this rule, we think thet in the inetand gees tho plisintife bad 
the tight of wage (See olen MeGarthy +. Fading Su. WSUS, not got 
repexted.) 

Tue Judes wiht be affioned, 
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BA, TUOVIGE MAPCHATT BELIVERED THA OFTIMIOH OF The COURT, 


fhe plaintiff, whe io apuellee here, sued, claiming 
that he wae employed by defendants ae s real estate salesman on 
®& comeaizsion basis, sed that, pureuent te his expioynent, he 
9e14 certain preperty <n‘ that fer bis serviees in that regard ke 
Was outitied te the eum of 9498 whic defenmtants prowised to gay 
Put failed to de. 

the defendants adedtted the exployment but dented 
that plicinciff ecid the property ae alieged, denied that $496 
Was due tc plaintLif or that the defeniante promieed te pay 
pleintiff that smount or was indebted te plaintiff in ony eum 
whatever. 

there wae a trial by the court ond finding and 
Jadguent ia plaintiff's faver for the eum ef #300, 

The defendants argue that, winder the feete os dige 
elesed in the record, they were entitled te a eentinuanee of the 
cause, which was danied, 

It appears from the record that the trial commaneed 
om Yobrumry 19, 1924, at about the hour ef 7:50 p. m., snd that 
at the commencement of the hearing the attorney for the defend- 
ante wee not present; that the attormey for plaintiff stated te 
the court that the attermey fer the defendants wae there at 


two o'clock and wanted a continuance, and that the attomey fer 


the plaintiff had said that he would adutt anything he said his 
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man weuld testify to.” Therencen, the court asked 1f he was still 
willing te ¢o that, ani the reply «29 “Yar,” whereupon the court 
directed the trial te precesd. Thereupon the pisintis? wae sworn 
and sertein decuwente introduced im ewidenae, and while the sxanie 
mation of the plaintitr wae proceeding, the attorney for defendants» 
entered the courtroom, stating that he had Just been out at the 
telephone asking his offices te send over the files in the case; 
aad that he wouwhd like to make a motion, lie than stated that 
om that mormime, for the firet time, ai amount 9:36, he had learned 
that ty. James #, Cook wae £11 ama that he promptiy called the 
attormey for the plsintiff and told him that he would ask fer a 
gontinusnee at two otuleck, and produced « oertifiomtie ef a Avee 
tor woon the hatin of whieh he moved fer « sontinuance ef the cage, 
The certifiaate of the dootay wae ae Sollewst “February le, 1924. 
Te Yhew it ny Goncerm: This te te eertify that i have exenined 
Be. Jameo B. Cook and find him saffuving from acute Coryza, He is 
eonfine? te hin heme, fm. ©, Thite,” Thereupem the attorney for 
plaintiff stated that 1f cowieel would make a statement ef what 
he gould vreve by Kr. Cook, he would stedt that, 4f Cook were 
present, be sould co testify, to which atterneys for defendants 
replicé that be could nat tall that watil "I know what you are 
going te provs,* an’ sald that he would make euch a statement at 
the en? of the eane, whieh the regord shows he dia. The court 
thereupon Atreeted the trial te praesed, 

There wae no attespt on the part of defendants te 
eomplywith the requirements of the Statute with reference te cone 


tinuaness, snd va think the court was justified in Siveeting the 
trial to proeeed under the ctressetunees, 


The defendants new contend that * ihe plaintiff's 
attorney agreed in open court te admit Ene truth ef any evidence 
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which the defendants’ attorney would say that Mr, Cook would give 
were ho present,” but the reeord does not bear out that assertion, 
and we think the ely inference to be drawn from the agreement ite 
that it was adaitted that, if the witness Cook were present he 
would testify ae stated by eowneel, 

It is ales urged in defendants behalf that the court 
erred “several times in permitting plaintiff te introdues incompe- 
tent and imusterial testimony." Froe « careful exawination of the 
record we sre Gisapose4’ to agree that this is true, but the sdmise 
sion of euch testineny woon triel by the court is not necessarily 
reversible error, where there is sufficient competent evidence upen 
whieh te base the finding ef the sourt. Thies has been deelared te 
be the law co oftem by the courte of this State that 1¢ is wie 
neeeseary te cite x :theritios, 

It is mot oontreverted thet the piaintiff wae ame 
ployed by the defendants and that, while so cmpleyed by then, he 
Breoured the execution of a contract which ig in evidences fer the 
sale of certain real estate, ‘This contract ie dated January 23, 
1623, and, by ite terns, Della &. levine agreed te purchase from 
Harry G. Matthewe and Alice Matthews certain real estate for the 
price of $27,500, The vontract provided, “Should the said pur- 
ehaser fail te perform thia contract prowptly on his part, at the 
time snd in the manner herein specified, the earnest money paid 
as wbove ahali, at the option of the vender, be retained by the 
vendor as liquidated deuages, amd this contract shall thereupon 
become end be null and void, Time is the eseence ef this cone 
tract and ef all the conditione hereof,” 

It is gn undisputed fact that Delia D, Levine, under 
the terme of this contract, paid te pisintiff, acting for defendang 
whe were te represent the parties as brokers, the sum of $500 as 
@arneat money, ond with referenee te this the sontract erovided; 
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"thio contract and the said earnest money shall be held by look 
and Yatneson for the sutual benefit of the partien concerned, 
and, after the conoummation of the wie he ex itheily to ree 
tain the eanealled contract permanently; aid 1t shall be the 
4uty of ent Cock and Matheson in oaae sald earnest money be 
retained an herein provides, to apply the pame first, to the 
paynent of any expenses ingurred for the vendor by his agent in 
suid matter, ond seeen4, te the payment of wander's broker of a 
ecommievsion of three per cent an the selling price herein men. 
tioned, fer his serviess in procuring this oontraet, rendering 
the overplus te the vender. * 

The plaintiff teetifled that the terms of his am- 
ployment was thet defendants would give him 608 of the commia- 
siong on the sale of property with which he hed anything to do 
with selling, whether he clewed the contract or not, mid that 
eomeietion was pald to Sim uwyen this baale; that come time after 
the execution of this contract he had a talk with Hr. Gook and 
My, Hatheson, and aeket for bis ecmmiacrion, and that they aaid 
they would eettle it within the next weeky that he had frem time 
te time asked them «hen they were going te settle with him, and 
that they replied that the watter hed net been cleared up, and 
put hin off, It further appears (and we think this was competent 
testimony, although defendants cestend otherwise) that he head 
told éefendants of a conversation that he hed with Mre, Levine, 
im whieh she ield him that Br. Levine had a chance te buy on 
interest in the business where he was omployed and was not going 
through with the deal; thet Mr. Matheson said he would immediately 
ge ever and gee what he cowl? de; that Ar. Hatheaon wrote Levine 
& letter and kept the $500 delivered wider the contract im ese 
erew, Kr, Eatheson was not called as a witness nor is any exe 
suve given for his failure te testify. 
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At the clese of plaintiff's evidence the attorney 

for defendants stated that if Ure Seok were there he would 
teatify thet plaintiff wan employed simoly under o verbal con- 
truet, by “hich in certain cases he was to get 50% of al) eom- 
@isslens earned as and when the commiasiona were coliveted; 
"That in the transaction at bar the plaintiff wae te reesive 
1/6 of commicuion eurned by Cook ond Watheson as and when the 
game Wae goliceted by them; that cock and Matheson have cole 
—hected Be comiiceions in this case,” 

She uncontradieted avidenee shewead that the com 
@ionion of Geck and Satheeon would be 3% of the price of the 
Peal estate sold, and we ink we may not way that a finding of 
the court frem the eviderice, im aoceriance with the testimony ef 
plointasf, ie againet the manifest prependerance ef the evidence. 
The eourt evidently aliowad only 6@% of the awouwnt which had been 
paid in se earnest money, ond the (defendants earnestly contend 
that, aceordimg to the terms of the contract, thie earnest money 
had net yet been forfeited and wan, therefore, net applicable te 
the payment ef commirsions, Whethor it was techoisally se fore 
Feited we do not think it in neccesary for us to 4eci4e, al theugh 
there is competent evidence in the reeord (mot abstracted as te 
the vendor) from which such forfeiture could be implied. I[t is, 
however, perfectly apparent, we think, that, at any rate, the come 
miasions af Ceck and Katheson growing out ef this transaction te 
the extent of $600 wae already in their hands, oni the court 
Limited the recovery of plaintiff te that amewnt. The comission 
Was e¢rtalniy paysetle in a reasonable time, vhieh had elaoved, 

We think wubstontial Justice has been done, and the 


fudement is therefore affirmed, 
AFPIAEED, 
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WK, JVSTICR MATCURTY DOLIVARED THY OPINION OF THE GoWRT. 


thie ease brings before ue for review o record from 
whieh it appears that the plaintiff eved Glatming that the dee 
fendont was iieble,wnider the terme of om accident insurance 
polley which 4s in evidence, te pay for daxages whish the plaine 
tiff eustained on Septeuber 30, 1925, through an agcident dn 
whieh hie left eye was injured and ite wight wltinately destroyed. 

There was a trial by fury, and at the close of plain- 
tiff's evideres an¢ agsim at the slese ef all the evidence the dee 
fendent avked for an inetruetion in ite faver, Theee motions were 
denied ant the Jury returned a verdict of gulity, aavenving plaine 
tiff's Aasages at $143.95, for which anownt the ceurt entered 
Jadqgment after overruling defendant's wotions for @ new trial and 
im arrest. The plaintiff baw not appoared in this eourt te eupe 
port the Juigment, wid softer a ecaresul concideration of the evie 
dence we think the judsent must be reversed for the reason that, 
os m matter of law, he camnet reeover. 

The tastimony of plaintiff is te the effeet that on 
September 30, 1925, he get some sand im hie eye while ¢] caning 
the bofler ef an engine belensing to the Ghisage, Milwaukee ond 
St. Powl Railread company, of which cerperation elsintiff ene an 
employe. Ths sane eye hed been injured about four years prier to 
that time by getting «a chip er particle of steel in it, Defendant 


says that he reseved the mend from his eye snd continued te werk 
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wntil Getober 6th thereafter, although during ali that time the eye 
hurt him; that on Getober Sth he comavlted am eye specialiet em 
Ployed by the Kalirenad company te take care of ite enpleyes. The 
epeeloaiiet told him that the eye would have to be reeeved and he 
wee sent te a hospital, where the operation was performed Ceteber 
18th, He remained in the boerital twenty-four daysy. He atmits 
that during thio time neither he ner any one in his teheal? eommund- 
eated with or notified the defendant abeut the acelident, but anya 
that efter he had heft the heapital, ghich wae after sere then 
twenty days fron the date of the injury, he told Mr. Root, the 
agent Trem whem he obtained hie policy. 

She policy contained the following previrion: 

"4, Written netice of injury er of sicknese on ¥hieh claim 
may be based must be given to the Company within tventy days efter 
the date ef the aceldent ieee Ag injury or within ten days 
after the eemsencesent of disabliity from such sickness. In event 
of aceidentel, death temediate metice thereof! must be given te the 
Company. 8. Gueh netice given by or in bebalf of the Insured er 
Beneficiary, ao the case may be, to the Gempony at ite General 
Offiase, Accident and KRealth Department, Saginas, Michigan, or 
te any authorized agent of the wey, with particulars euffie 
sient te identify the Insured, shall be deased to be metice te 
the Gounony. Vailure te hh notiee within the time provided 
in thie policy shall eet invalidate any claim if it shall be 
gteown net to have been reasonably nessible te give euch netice 
and thet notice was civen ae seen “<5 Wat reasonably posetibie,.* 

There le no evidence in the reeerd from which the Jury 
eould have found that £1 wae not ressenably pesaible te have given 
notioe, on] it is wmecontradieted that me metios was given within 
the time Limited. 

The cause was aubmitted to the Jury by the court evie 
dently uper the theory that two letters written by the defendant 
February 10, 1924, one adireased te the plaintisy and the other te 
hie attorney, aight, a2 a matter of fact, be held te sncunt te e 
waiver of notice. These letters in substance state that defendant 


denies ite liability; that an investigation had disclesed that the 
trouble fer which plaintiff claimed was in existence long prier te 
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the time when the policy wae iseved; that there was a mi erepre- 
sentation in plaintiff's application in that, at the time he applied 
for the policy he had euffered a serious injury to his left eye, 
which fact was net revealed to defendant ner were ether troubles 
ef the eye with which he wae evffering st thet time revenled. The 
letters reeite that plaintiff had already paid three elaine upon 
this policy totaling $34.66, and in the letter te plaintirr was 
enclosed a chees te piaintiff for the differance between thie 
aticunt and a total aseunt ef presiuas which be had paid upen his 
policy. The letter to plaintiff eencluded: "Se must advise you 
that, for the above, o8 well ag other good sm¢ sufficient reaseone, 
this Goupeny denies any sid 114 Liebility umder your elaim.* 

Se are viable to find anyteing im this Letter hich 
@an be comestrand inte « waiver, ond we think it was clearly errer 
for the sourt te aubait the exuse te the fury, The inetruetion 


for defonient gheulé have been ofven. ~ + SAR ihn ae 
Assurance 9., 234 T1l. 499; Hensel v. Sp 
®29 Tlie App. 774 Eniekerbeaker Ina. go. ¥, Sowdd, % Fil., 339, 


Yor the reassns indicated the Judgment suet be ree 
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versed, 
REVERSED, 
&eiurely, Py Je, cata Johneton, Je, qonsur. 
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Q¥ CHICAGO, 


wat. } O87TA. GAIT 


GA, JUSTICE BATCHATY BELIVERED THE GAIRIGH OF THE COURT, 


She states’ of claim alleged that plaintiff was a 
duly Llicenwed real estate broker in Chicago; that on July 15, 
192i, (afterwards, woom the taking ef evidence, amended te July 
15, 1929) plaintiff wae smpleyed by defendant te procure a pure 
ehaser far the premiees known ae 6740 St* Lewrenee avenue; that 
fin the same month slainviff proowred one Sherman: Huff te purchase 
the prenices fer a conulderation of 35,%0U, but that, for the 
pursese of defrauding »laintiff of S4e commissions, defendant ene 
tered into « cantragt «Ltih the purchaser procured by plaintiff and 
#014 the premises to him for $4,000, ond has refused te pay plains 
tirt's reseonable gemmicoiam, alleged to be tne sum of 5260. 

The affidavit of merite denies that slaintiff ie a 
@uly licensed breker; denies that defendant empleyed plaintirr, 
er that he ever mode any contract with pisintiff, either oral or 
written; decdes that plaintiff precured ene Huff! as a purchaser 
fer ¢6,500, oF that defendant owned the preperty ikmewn as 6740 
St. lewrenge avenue, or that ha made o sontragt te sell the same 
Tor the purpeaw of defrauding plaintiff, er that he had been ree 
quested to pay plaiatiffte just and reasonable commi esions, 
@i though 1t wae averred that, if he had paid «ll whe agked him 
fer commisrions, nothing would be left out of the sroceads ef 
the esle, in faet, defendant denied all the material averments 
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ef the etatenent of claim, 

The cavee wee tried by the court and thore wag ({ evie 
dently with come hesitancy on the part ef the court) a finding and 
§udement for plaintiff ior the eum of F2H0. Plaintiff han net ape 
sdanreli in this court in support of the Judgment, 

The nagsigomentes of errer question the sufficieney 
ef the evidonea, 

The «vidence sheva witheut diLagute that the defends 
ant, Seinheld Predrioh, on¢é hie wile, Nery A. Vreerich, on January 
2, 1092, were the corners of record of thin sroperty and thet 
title stood in their names as Joint teneite and net teenante in 
enmmon, sn¢ thet thie property wae sold shout July 15, 1922, te 
My, ond Mro, Sherman Pus? for $9,280. 

The plaintiff eslled the defendant ac 4 vitness and 
he tertified that he hed mat listed thin property with eny brokers; 
that he hed never hed a telephone conversation abeui it vith a Er, 
Taeob Kier, Wut that he did taiz with a man nomed Isbell; that he 
ai4 not know who Isbell wae at the time he talked with him, and 
did net know that he was employed by plheintiff, Gimen Leudenbteck. 
Me says that he diceuseed the teres and eenditions ef sale rith 
Zabell; that Isbell aase to the house and wanted te knew if the 
house was for gale, ond that defendant tohd him it wae; that he 
world eal] for 89,800 net, meaning that he, Isbell, should get 
hie commiggian aver ant shove that oriee; that Isbell wanted te 
knew whether he cunli¢ bring a party im but 4i4 net mentien the 
Rasa of the party; that if the latter part of Easy or the beginning 
of June, 19%, he shewed the elaee to the man Ieball brought, 
vhese name he 41¢ not Kner; that he, defendant, wanted $8,500 net, 
ané did mot sey that he would pay the regular real estate commise 
sion, xn¢@ that Imbell did not say to him that he would have te pay 
coumesions; that he found out leter this party was Br. Burf, 
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Gimeon Lowdebback, plaintiff, teetified that he was 
in the reel setete tusiness since July, 1921; that he 414 not 
knew the defendant, Keinbold ¥redrioh, ner the premises in quer 
tien; that he had ne perecnal knowledge that the sroperty was 
Riuted im hie officer for sair, 

¥remk ishell teoetified in substance that he hed been 
in the real astate business fer the past four years om ond off; 
that da July, 1922, he was working im Sr* Loudenback's of fice; 
that he mot defenusnt, Yreivich, in several business transactions 
involving the preperty; that he had a talk withhin in the ereeence 
of his wiie, daugiter and gen, ond Kr. ond Mra. Buff abeut fobru. 
axy, las, at Kie, Syedrich'’s, building; that Prearich said he 
Would well Wide building for $4,500; that he, Iabell, produced 
ir, wd Bre, Shervan Huff, te whom the building wae finally 9914, 
and who ware intreduced ta him by a kre Jeffereon; that he intre- 
duced Gr, and Men, Haff te Fredrich at the ¥retrich heuse; that 
they inter said thay would bring him dew Liberty bonds snd put 
wp meney the next day; thet he later met Bree Eyff on the street 
car, “hen she told bim she had “done bought;* that she theugkt 
ee could moze a better deak by buying ¢irect; that he thereupon 
wrote Sr. Fredrich two letters, which sre set im evidence; that 
the witness taiked with Sr. #redrich on the ‘gheme om tre @1f- 
ferent cecasions, Kureh 3, 1982, and Hareh 15, 1922; that he 
later celled and teld lire Fredrich: ‘Yeu wsderetand, I intre- 
duced you to Hy, ond Ave. uff amd that they told «4 that you 
had seid them your buliding, wid that they had bought it md put 
up Carnes’ Meney, And i said, ‘If you well them that building 
you may expest to pay the commission ae you agreed.’ Ke says, 
‘l de net know about that.' Later I wrete bim another Letter. * 
This letter ie act, however, in evidence. Isbell says thet he 
had a Later sonverastion with defendant, Fredrich, at his, 
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Gommisnion. 

On direct examination the wltmess said that he ine 
troduced My. Huff to the defendent, Frodrich, about twenty-five 
er thirty days prier to the sais of the bailding. 

Om eFouseexanination he stated that he first met Ere, 
Buff in February, 1922, and never suw her priexr ty that time; thet 
he did not knew definitely where ehe Lived; that he teok Ars. Huff 
with her husband out to Predrich's place im «a Yellow cab amd in- 
treduced then to Mr. Predrigh; that he had & eenTeremee with kr, 
and Mrs. Huff in the aah and tel’ them the price wae $4,800, The 
witness wan anked whether 1t wan mot » faet that thie trip which 
he oof @ ccourred in February, 197%, wae the iset of May or the 
firet of Jyne, 1925, to which he amewered, “I don't think it 
was, I do not remember. 1 414 not knew Mre, Huff in 1920," The 
witness further stated that he docs not renesber whether, at the 
time he went out te see Nr. Fradri¢ch se teld him that he was in 
the real estate business, and he deules that he ever told fra, 
Huff in the taxicab that the price of the plsaes was 49 009, 

Plaintirf, Simeon Loudenbeek, atated en ereat-exanine 
tiem thet o Br, Kier etarted te work for him in 1919 or 1920, and 
that in 1991 he, plaintiff, purchased am office at 738 Bast 2th 
street, aid put Eler in charge of it as manager; and that he some 
tinued threugheut the entire year of 1922; that Isbell started te 
work for him im 1081 ond was not working for him in the year 1920; 
that Mr. Fredrich 414 net list his preperty with the witmess, and 
that the bill fer commisuions which was mailet By the 36th street 
offies was made out on information furcished by Mr. Kier, 

Jaeob Kier tontified that he ran Loudonback's of fice 
aS mancger and that Isbell worked woder him ac a oalescan; thet he 
had talked with defendant, Predrich, over the telephone im Februe 
ary, 1982; had never talked te him before and 4id not knew his 
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volee; that he called him en the ‘phone ond asked him if he could 
get # good deal with cash, if he would sell for $6,000, and Pred- 
rich replied that he weuld take $6,500 fer it with » saall payment 
down and would pay commianion on $6,500, and that in remnenee to 
thie conversation he sent {sbell to see the defendant; that he sav 
Tebell ant the preevective purchaser at his effiees; that the syetem 
ef listing preperty at their effiee was *to co out amd List some 
property and get « buyer.” 

Om behalf of the defendant Mere. Huff teatified that 
she had been living at 6740 St. Lawrence avenuc for two years, 
moving there on Hay 6, 1922; that che firet got aequainted with 
Br. Vredrich the firet of Bay or the first of June, 1996; that Er. 
Isbell cane te ber and iy. Buff and stated that he heard they 
wanted te bay property and that he would take them out to see a 
place; that he 414 not know the gentlesan, but thought he could 
get them there; that he called a Yollew eab end took thes out and 
they went te the Fredriech home where they fowid Mre. Frodrich 
alone; thet Ur. Fredrich case soon ofterwarda2 omd showed them all 
threugh the pleee; that Hr. Isbell said to then, “You stand back 
new, and I will talk to himy" that Mr+ Muff stood back but she 
aia net end wan within hearing distance; that he, Isbell, caid te 
Predrich, “New much do yeu want for this plage?" and Mr. Fredrich 
enid, "98,500 netz;" that Lebel) anid, "I ean get you $9 ,000;* 
that Mr. Fredrich said, "Theat ie what I want, $4,500 met, amé that 
ia my prices" that they cane out and oot im « taxicab ond that 
Isbell asked ber tf she liked the vlaee, te whieh she replied, 
"Very weli,* whereugen Isbell said, "it is 39 ,900;" that she 
eaid, “He anid $4,600," to whieh Iebell replied, “I am a geed 
talker, maybe I can get it fer $8,50¢;" that she never sar Isbell 
any more; that he called up on the ‘phone in 19271, in the early 
partor the year, tut che never talked te him nor kad any ether 
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conversation with him, an’ that if he ewer came to see her about 
the building afterwards she ‘id not see him and never again had 
anything te do with him; that she finally bought the property 
from Mr. Frodrich and Mr. Ruff put » deposit on it in Ferrvary, 
1922, and she identified the contract which in in evidence and 
eorreborates her statenont im this roapeet, The wituees on erose- 
examination said that she did net remeaber meeting Loudenback at 
his sffiew, does net inow where 738 East Wth street io, amd never 
beard of Loudenback or hie offices, ner 4i4 she know kr. Kier or 
Yerember ever having seen either ef them, She ie positive that 
the firet time she sew the preperty wan the Last of Bay or the 
firat of tune, 1920, and the only man thet teck hor out was Isbell; 
that she afterwards went out there herself, Ghe deoied any cone 
veraations with ¢efentamt, Fredrieh, with reforenes te the noente 
wility of sult far renl estate comel svions. 

The 4efecndant, Fredrick, teetifying im his om behalf 
Baye that be Sirat saw Mr. Labeli and ir, and Bre. Beff abeut the 
Latter part of Hey or the first oort of June, 192°, at his pleee, 
6740 St. luwrenee avenue; thet iebeli asked him if the slage vas 
for sul@, amd that he teld she that if he sould get bie price he 
would sell if; that he showed him the premises; thet Isbell] asked 
“what he wanted for the bullding, aid that he said $8,500 net; 
that be, Ixvboli, shewld gat hie commiocion wherever he could, 
anything over that; that he 4i¢ noi tell Isbell that he wanted 
him to get a purchaser, ney that he wanted him te set as a 
broker; that Iebell did mot tall him that he, Iebell, was in the 
Peal eetate business; that he dees not reeolieet sesing Hr. 
Tebell again until after the bill was sent im 1922; that he never 
Plaeed the property for sale tm the hands of any broker; thet he, 
from the time Isbell firat saw him util Be seld the property, 
4i4 net have it Listed sith any real estate broker; that the Huffe 









“eee ‘i el fewtta se08 os eae wate te da ait 
+i) sik nest aia BRN ton on yuaving soithe ee fe0 abe." 
fant wets koe ah oa ene te ddie wie yuly va te 

ight a ee ta taal add aw yniense ane inst 5 ale oe 
jLindeT se Soe ad seo? cate ain ey Some hed mt 
octane ete aka’ aa Uaesit vee aie taper » eine 
ateneg. ae hed vanentter eee. st ong ae Hi 





Pmt et 
hie Pov states: ey ad thee * 







oe woah: ett ~ uid betea aed nee de fig ne Tee 
ost mabey. abe aay “inane ial ae ta want a eee a“ — ee 
hain Bante! deste ganelbawca ant mle dawyilli aot dawlk p04 Ete: otvew f 
rire 908,86 bbe ox Bude haw entistet “wih 98) hoibeker sa te” " 
SsGs oot Sovesae melds kame abt dam Obed: ‘hed can ant : 
boda at aad Atecet cted Yue 224 et duets heeds tare nb ei 











he tie oF ahd hetient ae gh mem verano tas Wh 
ae a2 sae Sinaia pot Yast wit fee Yom Ay cen pane rare Py 
sok yiieas tow isenes Poa eae ol et pew wit hecuad (tee i | 
chine al Agel SPE al ita mare KIT wee ‘waitaw’ Shu dtayw Ha ne 
, 0 Fonte pRetaeet wor be whet wah fe ‘nied eet eitowotra mee eine 
meroet, wilt Live on Line wale ced ae wih itt eS 
POE SRP ET RMR aC Rew Ane WDA RONNIE Har Pr HELP icles aes ott aa 











game back to hie in 1929, 

In view of the allegations of the statement of 
lain, ond alas in view of the fact that Mra. Buff wan a dia- 
interested witness, as well as the other circumstances which 
aonenr in the recital fust made, we think a clear prevonferance 
of the evidence Inédioates that re Isbell teek the Huff's te see 
thie property in 1921 inetead of 1927, an the plaintifr, by hie 
omended pleading, new alleges, and for the sane reasen we think 
there in @ clear preponderance of the evidence to the effeet 
that the widerstending was that Isbell's comisoion in ease a 
gale was wade should be paid by the purchaser and net by the 
vendor, Gea slee think that a erependerance of the evidence 
further indicates that plaintiff, through Isbell, had sbanéoned 
ali efforte to s¢11 the property, and that s« is therefere not 
entitled to recover. it ie cloar that this esle was net effected 
threugh Isbell an the precuring canes. Bexgnan v. Sirst 5, 3. & 
ls Of Thicage, 1609 711. App, 329; Yast Bnd 
eye, 123 Thi. Apo. 544; Batts v. Howard, S81 111. App. 243. 

The judgment ie therefore reversed, vith a finding 
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RAP » 9629 PLNDIZG OF FACTS, 


We find se ultinate faots that the eale of property 
here involved was not effected through the efforts ef appellee, 
plaintiff in the trial court, or through inforsation derived rrom 
him, and that he was net the efficient or precuring caune of 
said sole. 
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wR, FOSTIGH MATCERTT DELIVERED THR GPINTOK OF TR coTRT, 


The appellants here were defendants below, and it 
appears from the abstract thet plaiatiff filed a stateuent of 
claim dewanding damages in the gum ef $1,000 en acecunt ef a 
geries of false and frendulent acte of the defendants by which 
he bad suffered lees in the amount of aver a thousend dollars. 

The defendonte flied an affidavit of werits which 
stated as a matter of defernne that plaintiff's statement ef claim 
414 not state « cause of action in tort, but was merely an attempt 
te restate in asesummeit the pertior of matters invelved in a suit 
already pending im the court between the sane parties, im which a 
Judmment was entere? in faver of the plaintiff and againet the 
defendante in the mum of $135.50 and ‘the balanee continued for 
trial befere « fury. Further that, (f any tortious act was 
committed by the defencdents er any of them by reason of any of 
the facts set forth in the plaintis y's etatexent of elaim, said 
set wat committed more than twe yeare prior te the filing of 
the evit. The affidavit of serits alwo denied that defendant, 
Gerald &, Ghristopher, was a member of the partnership which 
wae eusd as the Ghristopher Motor Car Company. 

the eause was tried by the jury, which returned a 
findins that the three defeniants doing vueinese ae the Ghrictenker 
Koter Gar Company were guilty of hoving maliciously, wiifully ané 







aa : emee Me Se woRneey: aN orseornate, 


ag ee meds’ itashas tes eee nine pron tisacd wie 
‘te daomcare a bukt? Yedda ee dadd Soerdedis ae 
a Enwoame st one, ee Yo mus oot ak bee’ path need miate / 
dahie @ etrabastob ot Yo atyn darfusowl Baw Gated Yo dade 
; atiabteh ‘piste a dere ‘ eave ‘eas ok ened eee — 2 
do bole watnan te Piveb Det tin BILLY adeadowiwh ome 
take ke is tresinsace a@'vtiietace dee darw"tes ty ‘Ser ¢am * re 4 on 
dqundda see ‘gre sen woe pet the? Ce to aaeee @ wets. om seh 
diee a wh Kevsovat eendisit te meh oon out ‘Sbewdwsien ab oteinen ot ; 
& dobre nd oi ital singh welt abowdsed Pesos eae ay  teitpiasie | haw is : 
oe a Vi Batts add te somata hereto aa she oh 
wet Samakiaeh sone ked ‘elt? bow O86 8CLE Yo wen ode nk at s0hentos 
‘ee ‘sua “guekenes” ‘one ‘43 sand sent t . tet, * neoket coal i ‘ 
bt net ree nee ye wets Va Yan t% adowiaetem ate Pra sages ; not ; 
be w me co tamewtesea gh Shade te ot md dae ine ete per o 
te gubere ent af etsy axaeg o@F sud orto ber? homew tow dee 
afmnbaattans hott tedvigh wade ep tsow te theekt Phe dat “vith at 
ity bit Pit qitaramsd wey ‘ety “te ehelew 2 wer « tag in ee a bksted ) 
ee eee gedgetn Teed até me eas cd 
é beibietes da Bie: seer, wrk ad Sale gow etenns ait. | 


















weteeinindS ott ac wntedmd auich atmetaetwh emutk on tone mney 
Ape whats ,etawkinkdan pelvet Ww tohins coor ween ence ‘ed ‘eet ott 


intentionally and with imtent te injure and defraud the plaintiff, 
converted to defendants’ orn use the property of the plaintiff as 
@linged im plaintiff's statement of eleim, we asnersed the dame 
ages at the sum of $1,000, and upon thie verdict the court on. 
tered judqent, from which tis appeal was prayed and allowed, 

*& deo® net sppear that there was any motion fer a 
new trial or in arrest of Judgment, and the only errors assigned 
and argued are that the statement of claim dece net allege facts 
constituting a euuse gf astien or *hich wedld Justity a vordict 
and judyment in trover, <a4 that the verdiet and judgamt are in 
sontroversaion of the Lar. 

Shere io my bili ef exceptions, stencgraphia report 
or statement af facta in the racerd, fran whieh we oan dstermine 
what the evidence in the eave vas, “The presuspiion te that this 
@visenee, if preserved, vould sustain the wertict. Ye have ne 
@oubt that the wtatemant ef claim *onid bave been otriscken upen 
motion. It dees mot etate fan « echerent aannear the facts con- 
stitnuting the cause of setion for which plaintiff anes. 

Kewever , in the absences of the bill of excestione 
and of omy motion in arrest ef Judouent, the presweptian must be 
in favor of the Judgment, ond as we widerstand it, wider the 
settled practice ef the Auniclpal court, we must presume - al theugh 
the pleadings did not set ferth the Lasues - that evidence was in 
fact heard whieh would justify the rendition ef the judgment. It 
ie not necessary to review the cases, but as *e understand the 
law defendants canmnet, on the reeord as reeited, in this court, 
fer the fireat time, attack the sufficieney of the statement of 
@Glais, Grombledt v. &. Rys. Co., 190 Ill, App. 185; Shag v. 
Rebinzen, 220 Tll, App. 366; Them v. Jackson, 271 111. App. 358; 
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Lyons v. Kanter, 295 111, 336; MeGlwm ¥. Gildempie, 227 111. App. 
400; Shar v. Robinson, 8 11)., 181; Sunes v. Sander, 229 Ti. 
Apo. 302. 

The Judgeent is of firmed, 


KeSurely, ?, %,., snd Jehneten, 3., soneur, 













Appollant, : 
SPPEAL FYROM MURTOUPAL oouRt 
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« SUSTICGE MATCHETT DALIVSRRD THE OPINION OF THE COUNT, 


Whhe appeal is by the slaintifrf fron a Judquent for 
costes entered in favor of the defendent upon the verdict of « 
jury. 

the plaintiff eued om the aseiguee ef « cleim ageinst 
defendant for the premiwna fur ane your on « life insurance policy 
for $16,000, which poliey, 1% is slieged, the defendant reestved, 
aceepted and retained, 

The defendant atuite that he received the poliey but 
ways that he wae te have the opportunity ef examining 17 vafore 
he asawmed any obligation te pay the premium; that the policy 
was submitted te him for that purpese; thet 1% wee not as repre- 
sented by the agent md not a policy suited te the defendant, ad 
thet he therefore returned the some to the plaintirr, 

The wmncontradicted evidence shows that the defendant 
made an applicetion in eriting fer life inawrence to the amount of 
$15,000, to be isewed in twe policies, ene for $10,000 and the 
other for $5,000; that thie written application was made en Jone 
AG, 1922; thet the policies were left with him at his effice on 
Tune 20, 1922, and that about ten days inter he returned the policy 
fer $5,000 and made certain correstions te his enewers as the same 
epoeared in the original application, by meane of o written states 
ment which he signed, 


The agent for the Insuranes cospany testified that a 
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few days thavesfter he seked for the premiwa by ‘phone, and that 
defendant eald he woul’ mall « check fmmedistely and thet he had 
several similer conversations with im during the sixty days 
fellowing the date ef the pollay, 

The defendant denies that he at amy tise teld plains 
t4ff he would give him a cheax, amd anys that plaintiff told him 
before he signed the application that there was no obligation ts 
take the polioy; that he eould examine it ond need sot keog it. 
Defendant also denies the testimeny for plainitirf te the effect 
thet he was teld that he had qaily sizty (daye in whieh te exawine 
the pelicy, and denies that he ever told the agent that he would 
gocent the policy or pay the preniun, 

the weontradicted evidence shors, however, that 
thie $16,000 neltey wae retained by defendant five months, ond 
that he returned it te the opcnt ef the company en Rovenber 14, 
1922, Wren this record, as Lt apsceare, we would be disposed te 
hold, a8 a matter of law, that this was on unreasonsble time. 
Gertainly, if a buyer oardere’ goods whieh he kept for five months, 
he would de lishle Ser the price under such cireumstances, and 
much more do we thick thie would be true in « case where a life 
insurance policy, through which the company might, in the contine 
geney of defendant's ivath, become liable for the eum of 710,000 
ds the subjest matter of the contract. 

We think the verdict of the jury was manifestly 
against the evidence, m2 a new trial should have been awarded. 
For the errer indiestat the Judquent will be reversed and the cause 
remanded, 

REVERGED AND REMANDED, 


MeSwrely, ?. 7., snd Johmaton, J,, goneur. 
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BA, MWUPLOL MARCIATY UHLEVERAD THS OPINION GY The GOBNT, 


the plaintiff sued in « statement of claim, 
charging thet the defondent, on the Vth day of oagust, 
1921, sonverted t hie own use a certain Nach entomebile, 
the property of plaiutar’, which d«fendumt had five days 
prior to thet time ald ond delivered te the plaintirr. 

the defendent demied the prier sale of the ante- 
mobide ond cemie the a tiell aineleatiane eat 
jury, © verdict ef mot quiity, motion for «a new trial by 
Ploimtafye everculed, aed judgment agednet plaimtif? for 
conte. 






oA 


The defendmt hae not oppesred in thie court and 
the argueent by plaintiff? is directed to the peimt thet the 
court erred in inatructions given to te jury. 

Complaint is made that the court told the jury 
that the stetement of claim charged froud sgedmet the defend. 
emt, wd that « verdict im euch aeve suet be based em a clear 
preponicrance of the evidences. Again it ie complained that 
the jury wee told that, while o pleinmtiff might tectify im 
his ew behold, it was for the jury to weigh bie ovidemes 
remembering that he wae interested in the remit of the enit. 
it de further eemtended that the caurt erred in stetime the 
form of verdict which should be returned im cose the jury 
should find the defentiont gudlty. This form «ns os fellews: 
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"We, the jury, find the defendant 
ty of findsioleusly umd wilfully aad 
teens ehiy with intemt to injure md defroud 
o emiverted te defendunt’s ow une 
de od shettelse of the plaimtif’ od 
weed the plaintiff's dascges at the wum of 


Phd 

Tht imetruction ov to the weight t# be given te 
plaintiff's ovidenes (whether reversible or net) was without 
doubt, subject te criticdem. Pomn ve Version, 14° Tll. G27; 
Worth Os Be Bs Se. ve Midgonm, 63 X21. App. B23. 

it is, however, apparant from « conciderstion of 
the ehole reverd (ond he, ploimtif’, dese wet contend the 
truth to be otherwise) thet Gwe jury wae inotructed erably 
amd the record sfiimmatively uhows that, after giving the 
instructions and immediately bofere giving the forms ef yor- 
diet te the jury, the eowrt auked coumewd 4f there were any 
Cugseotions to offer, te which the reply wae “He.* 

Vaile, av phatmtaft contends, thia court commot 
erdimerily take judiciel notice ef the tiles ef the Municipsad 
Court, we think, irrespective of much rule, At is the gemerad 
preoties where the jury is instructed erally that « party 
desiring ts aavign crrer upon sty instruction must object 
therets before the jury retires. 

vereover, there is ne merkt te the contention that 
the form of verdiet md imetructions «2 te fraud were not 
applicable simee, an « matter of fact, the evidence for 
plaimtif? tended te chow the Lureeny of the automobile by the 
¢ofemiunt md plaintiff's case was tried upon thet theory. 
The Judgment ds sffinned. 
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APPIREND. 


Meturely, Pe Je, ond Jolmctan, J., comeure 
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WR, IUSTICH WATCUPTT PRLIVERYD THE CRINTON CF THE COURT, 


the olaietiff en trial ty the court recovered Judge 
ment for $279, whieh defeadant seeks to reverse. 

there lw Little oomtroverey as te material fants, 
welok would seem to he am Tollews: Flaintiff was eapleyed by 
the Standard Gi. Gempony, He wae aino engaged im selling, om 
his on eeecunt, & contrivance known ag the Utendard O12 Burner, 
which wae advertised by kim as weli adupted to the heating of 
bait dings. 

the distinetive feature ef this csntrivance wae the 
use of cil inetend of aoml and ether fuel, 

The eritten atvertisiug saatter used by piaintirr 
Aeserived im somewhat lurid fashian the supseeed benefits te be 
ferived from the ure of thie ofl turner, It said in part, eu 
are Protected by cur Money Book Gunreantee, Yeu ars ts be the 
Suive ae to whether the burner is © wuecess, Fe agewme wll risk. 
Order Your Standard O11 Burner fedsy -- sn4 gst real heating 
satisfaction «- Now,” Deferdant reud end relied on the states 
mente contained in this advertinseneat, 

Xeyotiations vere epaned for the sale of one’ er these 
burnera to defendant, and plaintiff cme te defendont's hene and. 
inquired o# to the number of rooms, ete. 

February 16, 1974, ¢efendant gave an order in writing 


whieh reade se follews: *Pleese install one Ke. 1660 Standard og) 
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Burner with neaeasary tank ond fittings, o¢ 661 VYirnnetke ove., 
Yinuetke, jus whieh i agres te pay you the swe of Three Yun 
@red doliare ($300.00) on Toliewn: $75,00 with order, balance 
on installation, 

“Tt fe wederetood that thie inwtealiatien will heat 


the sbeve preaniane ea per the published rating ef the vanufseturer 
of the heating plent now inatelied therein, an4 thei if much zee 


@ulte are net accempiiehed withim 3) daye after ineteliation, you 
will vrefund, «ftar netioe im writing te you ef suvh fact, the 
Tad dmonm -paia ty me. 2% io suriner widerstood, nevever, that 
ae & aonaition preeadent to ouch undertaking by you, that sll com 
Aitions pertaining to my present heating plant abeall be conducive 
te perteot heating, such ae woslegged pipes, chimneys, freedom 
fvem water on¢ cir igais, etu., oii that if o comtrary eondition 
he preeent, © will take imeociets steps te romnedy the detects. 
Further, you are to have days after faveratle beating cendi- 
tione aro setabliched itt the present heating plent, is which te 


deronetrate the of ficleney of the Stanterd 011 Burner equipment 
at firet nerain orerided, 


“Your aecaotanes of Guia ordexy shall not beseme efe 
Foetive until your wervies department hae xeoreved the propesed 
installation. * 

the plalati’y in writing thereon acoested this order. 
A burner Was put inte defeniunat’s house by plaintiffs on Sedvruary 
Wind thereafter, aid plaintare eave defendant esmo home before 
he, defendant, Left, and, without exenimetion of the plant, 
mentioned to plointisY that defmiant genereily paid his bilis 
on the firet of the month and that he weulA mai] clsintift ao 
eheek the next day, which was Saturday. Gn whe follewing der, 
Vedvruary S{rd, defendant mailed to plaietify his aheek for 
$27 with a Letter steting: “Find enclened herevith my cheek 
for $276,006 being the balance of the esntraet price of the 043 
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Myrner furnished in my residense, 661 Vinnetka avenue, Yinnetka, 
Tlijweis, glue 64.00 fer additional equinnent, * 

the oheca wae duly presented by plaintiff for paye 
ment whieh was refuest for the reasen that the maker bad stepped 
puyoont, 

Pemruary Leth defendaut wrote plaintiff, saying: 
“* vwiek yeu would remove this evtfit «2 1+ faile te heat the 
heuse at per the eontragt whieh I have mate with you, IT heave hel 
an eagineer eal, af the hous# and he enalyues the wituation se 
being imeraciics. on uteount of the Lack of proper Araft which, 
in my estiwation, sarnet be resedied.* Also on Wareh 20, 1924, 
the <ofendant wrote pialaiitr, sgela requesting that the heating 
plant be reseved, and seking him ty return the eheok. 

Charion A. Noleee, » eombuetion heating anpineer, 
&® gralueie of the Royal Poldtecenie Cellege ef Ginckrels, 
Swedes, whe kad Followed hic profession fer Aghteon years, 
teetiried that he mage om exeninution ef the ofl burner in quese 
tion om Vebrusry 24th. He waye 41 was mot Boating the ballding 
properly; thet the temperature which ka teok im the reaus was 
64; und that the weather wan mild that day. He enye that o 
burner of that atze wan Inedtequste to heat defesdant'’s baliding 
Beonuse At war not woesaible te «a4 the oropery euount of air or 
the «raunt of of] seeonsary te berm im order te heat it. fhe 
shimaey wae 8 1 10 and the chimney Tlue 94 feet high, and that 
only abveows OO avbie feet of aiy coult bea apt through the chimney 
/ ewery hour, weils, at a watter of fret, “wou shevid Bava S050 te 
turn thet ameont of o12 preperly.” Ke gays the gentition ease 
mot due to any defecate in the pipes of chioneys: that there was 
m® water or any Leake in any port of the building er apparatus; 
that, in hie opinion, a burner the size of the one that wae ine 
Stalled there af that time esul4 never properly heat that builde 


ghamtty wat sauna doped. kbinents he ‘ee aoet piheee: son r at) 








aon: ek ) gts ve te “iptaboma pam i 
wick dba Bt te tek ar Sau ae: sean: ah. ue aes mM 
age armek On) 2 dead ik, tt Be inutean dno: aia. taut, 1b 4 os 
a a0 wt: malt, a oy : 
mite LEaw Scattered pant wy. wihapabna woe euilt waite, Ye iva ce 
eG re Mon Qt: Pea, ee! otter te, aoe "aaa ae wi a a 
ee ee tiene eal 4 
sek Nace, che RASA BR et, ont atom I, AE andeanaanell 


be 2 











a REE ered Rawats pee toe Ae vet ene rake pr ae es 
ese me eee ate oh ee ¢ Te bhai lee ai ye ‘ee. 
gie winds dete peTENNENG Gis) wendy ‘wala me te tele: ae ee smnnil 
Se poke Fees tall hee then WHE. we ote oe it tedaw 9 
ni mate Rats ota Held Re a ee ci isha ap 
oh, Biber: teote depth we Tee Cee Allee oa ee: andl hetinde: oe 











ing with o12, The teoetinony of br. Holmes it mot, we think, set 
oy any competent evitonce tutrutwuced by the plaintirr. 

The wleineif? tries bin salt won the dheery that 
4t wae « suit ween the sheck sich, bie etatement of shatm 
averrat, hed bean acdapted in (1) payment of the tnievtedness, 
Re gontende that the centraet ont the written advertising wre 
whelly immaterial, s¢, as a matter of fact, upon the trial obe 
geote? te the same boing slliewed in avidexce, 

Plaintiff waye that, wince ine eentreot ealied for 
payuent ween inetullation wnlese the cheek te regarded ag payment, 
(eferdamt i9 in defeult wider the tera of the eantrast and was 
therefore in defey)t under the terus of bir sontract, cliing 
fey 152 Tile G43 
226 Lik. Apo. 







ve 
ave not, however, cited te any eases helding that the muker ef the 
cheek vevldé net have the right te step pagaemt om If ofter disceve 
ering that the goede fer whieh the cheek was civem were net as 
Feoresented, sat, in the abeenee of eueh suthority, we bold that 
the maker ef a cheek whe has given it fer the eurebase price of 
goote may wtop payment oa the same woo Learning that the goods 
are not ae represented. A different rele would make possible all 
kings ef fraud and share exreetices, 

she cases supra cited by plaimtiff are against him, 
aines the uncontradicted evidences shews that plaintiffs 414 not ime 
atail the kind of a burner that the agreement requireds There is 
me prvef terdiny to shev that this baer would heat the preniese 
“es por the publithed rating of the manufseterer of the heating 
Plent which wes imetalies;* a clear preseuderance ef the evidence 
ingioates thet it was impossible te preperly heat the building 
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with the bummer furvdehed, It ome not » succoun, defendant “being 
the Juige." 

the oourt erred in finding for the plaintiff and in 
entering judqueot, wma the judument will therefore be reversed and 


Judgment of oid capiat hare. 


REVERSED alo POW ERT OF 
Ai AUT AR. 


Meterely, Ps F., and fobmeton, F., concur, 
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may. Sournce MATCHNTT DELIVERS THK OFINTGN OF THE CouRT, 


Thde appead ie by the defendant from a fudguent in 
the man Of 9275 entered upon the verdict of « jury. 

The suit wao fer emmeiescions slieged te be tue te 
plaintaffs for their cervices tm comneetion with the sole of s 
certain leasehold aid furnishings beleng ta the defendente 
hoeated at 4325-4527 Masel evenuc, in Chicago. 

Xt is undisputed that the lensehold or *rooming 
houee* was, prior to ite sale, livted with various brokers 
aad wae om May 15, 102%, seid te Mrs. ide Kate for tho oum of 
$9,006, aid further thet the deal wes actually clesed threugh 
wmother weal extate broker, Kearthe tublenfeld, vith whem the 
property had ales been Listed by cefundonte. 

The lew ie wel) settled that where « wender hos his 
property for sale with several breakers (met giving to any one 
of thes the exelusive «gency) he fc, in cose of sule by one of 
these brokers, licble for comdesions mly i the one she is 
the effieient er procuring emee of the cale. It is se held 
4&8 proctiendly all the cases cited im the briefs ef defendmts 
oe well at plaintiffs. Boy v. Porter, 162 I21. 238; Retire 
¥. Surhegm, 62 11. App. 296; Boldime v. Beumeberry, 194 122. 
App. 366; Vreolond v. Vetterlein, 35 He. J. Law, 247. 
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These cuves aloo held thet such » situation casts upan 
the vender the duty of exercising good faith towards Uwe Broker, 
oad thet froud, misconduct or foult on bis part preventing the 
eonaumeation of « sole which would otherwise be made may render 
him liable. 

Whdle theve general prepositions are voll settled, nheo 
gicetions oftm srivse on partimler fects os to whether « breker 
is or is mot the proquring couse of «© solo, mid ov to what is or 
what is mot feult on the port of the vender. ‘here the iscue is 
one of fact, it iw, of course, for the jury quided by preper ine 
structions ss to the law. Ggren ve Bundedi, 290 IAL. App. 504; 
Reed v. Yowgs, 146 ILL. Appe 740. 

The points here argued by defondemte ge te the weight 
of the ovidenee which, it ie alaiwed, was a matter of Lew ine 
mfficlent te preve pleimtiff's services wore the procuring emee 
of the sale, ond alee inuafficient to establish by e preponderance 
of the evidener that defendarte were guilty ef omy erengful conduct 
or thet they failed te remain neutrel «0 beteecn the brokers. 

The defendunte, meband and wife, were the ewmers of 
the property sold, and the evideneo for plaintiff tends to shew 
that Mr, Berustein viuite< the effices ef plaintiff on three or 
four o¢cexione with reference te « sohe of this lesseheld, and 
told plaintiffs to sell d4 ot the price ef 99,906; thet tr. Longe 
of plaintiff's firm teck tw or three people te see the property; 
thet they took Mrs, Kets, we finelly purchosed it, te see at ond 
thoved her the lewer part of the bimdding; thet ra. Bernetein was 
then present tut her Masbend absent; thet, after wadting at hour 
oma threceqarters, Nr. L. aid Ere. K. left, having agreed te co 
again t@ nee the property; ond that, about « week or two letor, 
Mre, K. cabled plaintiff ond anda che would like to ce over te 
Mr. Herastein's place, Mr. L. usked her te postpone the matter 
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for a isy or se ev he wae very Wsy, but whe sada, no, she 
wanted te take care of it “right away." the next he heard of 
the matter wax that the property hed beet aehd to Mra. Kata, 
He told Mr. Bornetein he won not being treet<d fnirly, md Br. 
Bemmateia sold something sbeut having paid the commission to 
the other party. 

Mew. Kate testifies thet thie viskt with ie. iamge te 
the premises teck place on « Saturday ond that, on the follewing 
Mendey, he celled her up ond ovked whet ole theught of the plece, 
and thot eke onid che would let him mow when her buebend come 
back fram the boopite}y thet, after tee works, she cnlied up 
Me. lomige to meke of appoimtment *@ leck of the places; that she 
told him uhe would come over to hie place, ad he would take her 
out again te see the property; thet sho went te Dearborn street 
atd Oyperior street, where ew met Northa Suhlenfeld whem che 
Mew weli and whe told her thet she, Eortha, wax im the read 
@ctete Musbiesa. re. Kets told her thet ae was going to 
iamge's to sok at a plese, and thet Martha replied; “I cot a 
Better bargain then Longe has.” The witueas says that she told 
Barthes that she hed soon o place ot 4529 Hezok averue ond liked 
it; thot Mertha caid she had better plains, mid took the witness 
im the mockine and showed her three wore pleves; efter which 
she, the whtmess, told her thet che dadn"t Mike the pleces, that 
her dey hed been spoiled, md thet she was interested in Hazel 
avenue. Mise Muhlenfeld then teck her to Mr. Bernetein whem che 
head meyer seen before, id they cent threuch the tudidime shers 
they sow firs. Bernstein who sofd thet Mrs, Kats hat been thers 
"Saturday, two vecks age with Lomge.* 

The witiess says: “Bernatedm said te me, ‘Ghat is 
the 4ifferumes from ee you bay?’ I anid, ‘Sell, I mew Lange 
before and I wnt te go with Longe.’ Bernetein asked me how 
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modh money EX have;  eaid % oot $3,506 ond Bornstein wented 
$3,800 «ad I was about 9500 shert. I onid I comet leave ao 
deposit, my husbend ie sick, * * I any I haven't got the money. 
She way she io going to icad me 9500 te Way this plese. 5 have 
$5,300, she asy she will lend me $500, then I heve $5,900 and 
Mies Mahlenfold ceadd you ean poy me back $40 per month. I 
eeid, ‘ALL right, Murtha, If yeu lend ms the $500 to by the 
plece I ge ond Gali up Mx. Kats.! * * © 1 padd 99,500 for the 
Place. When I telke to Lesige the lest time, I wee sthll come 
piderins Wwying the place. hen I put up the deposit Mr. 
Bermetein told me, ‘Wheat is the differemee ta you, if Marthe 
Wwhlenfel4d ar Longe sel) the place? It is ne difference to 
you,’ he say, oni t ony, *Weki Af it is ne 4iffercnee te you, 
it is mo difference te me.'* 4 

Om erossecxemimetion, the witmeas eaid thet she first 
heord of the place maybe « month bofere from Br. Lunge; that 
whe Liked the place then tut was mot voudy te pay a depocdt that 
Geme day; thet she did met heve enough cosh te chese the deal, 
emd Lenge told her he would give her $500 aid thet che eadd she 
would telk it over with ber husband first; ake was not ready 
te buy on that day. 

The defendont, Louie Bermetein, eays ke did mot mew 
whom Haklonfehd game with Mira, Kets; thot Mrs, Kote het been 
there before; md thet he hed never heard of Bre. Kota before; 
that, shen Boe. Eata came the firet tine with Mahlenfeld, she 
eaid nothing about having been there with Mr. Longe; that his 
wife did mat tell bim Mrs. Kats Red been there or bad waited for 
himj end thot he did mot know thet Lange was trying te se2) this 
property te Mrs, Katz. Mrs. Somstein corroborates the testimony 
of her Masbend to the effect thet she di4 mot tell him that 
iy. Lenge eid Nre. Kats had been there to wee the property, aad 
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Mise Wuhlenfeld alse testified to that effect. 

We think the jury might properly find from the ovie 
demee that plaintiffs worw the efffelomt cause of thie onle; 
im fuct, the evidence indiestes without diegmte thet Mien 
Muhloufeld endeswered a» beet sho could to dieeusde Bre. Kets 
from purchaving the property in which she hod become interested 
through the efforts of plaintiffs. lr. Homsetein dows not 
epecifientivy deny the convers«tion vith tres. Kats im which he 
urged her to meke the den through Buhienfeld rather then the 
' plaiutdffe, if this wee true, be Glearly a44 set remain newtrel 
im the matter, «2 it we bis duty te de. At my rete, we think 
the question of efficient cunss o¢ well ac the quectéion of his 
moutrality were iesuce of fact properly presented to the jury, 
mad we are net «ble te soy that the verdict is mmifestly egainet 
the evidence. The judguent will therefere be affirmed. 

ASTTAMSD 


Wemrely, &. Jo, wid Johmeoten, J., concur. 

















MA. TUSTIGH BATCHATY OGLEVIRKD TAS OPTION CF THA COURT. 


The plaintiffs in theiy statement of claim allege 
that defendomt Listed with them certain real estate promising 
te pay the usual commienion if plaintiffs procured « purcheser 
for the property; that they precured the purchaser, shoved 
him the property end advised defendemt of the nege tiations, 
amd that defendant aibecquenthy sold the property te thie 
Guetemor thereby becoming lishle to pey the commission. 

The affAdevit of merits olleged that defendant aha 
net give plaintiffs the exclusive agency te ecll the real 
estate; that plaintiffs did not notify defendmt thet they 
hod/yurchaser for the property or the mame of the proepective 
Purchaser; and that plaintiffs were net the efficient couse 
im negetintime the eole; md that aiother breker megetiated it. 

the couse wes tried hy the court ond there wan a 
finding end judgment fer the plaintiffs im the om of 3420. 
The crrere nesigned mid argued are that the court found fer 
the plaintiff’, denied « motion in orrest end entered judgment. 

For plaintiffs, Gront A. Ritter testified that on 
about the l¢th or 12th of AprAil, 1925, he cabled defendent by 
telephone; that defendomt hed beom im the office earlier im 
the duy, snd «hile, he, the witness, did met nee him, he leaune 
of it through Mr. Borfeot; that he tokd deffomdont he had a 
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wayes' by the mame of Mermeheach for the property im question 
which hed been listed with pleintiffe; thet he hed submitted 
the property to lir. Manneboch ot $200 o foot, wich Mr. B. 
refused to accept, but made « counterepreposah; thet the wit~ 
mess seid he would get in touch with him onéd see whether it 
wae possibile te got together on price, te which ¢cofendmt 
replied that wae a1) right. Yhe witmees further exdd that 
about three deye later he reported thin conversotion with 
defendent to Hemmebach ond afterwords talked to defendant and 
telhd him thet Mr. Monnebach stuck te bie price, tut thet he, 
the vatuess, would not give up ond hed geod hepes and would 
get im touch with him again; that defemdemt refused te accept 
the offer. 

The witmeus further testified thet he did net shew 
the property to Er. Bammebach wut told bim the exact location 
amd pointed it out through the window of the office sabeut » 
block away; aid that he sew bim go te the property with some 
gemtiensn, but no member of the plaintiff's firs, fhe witiess 
says; “ir, Rooney etuak fast md cold 1% was aheolutely im 
pescible for him to pay comeiesions eut of 914,000." That 
tome time afterwards, in the month of May, he learned that 
deofendemt had seld the property to Mr. Bammebach for $24,000. 
The witness eoys that ho did not hove the exclusive ageney 
om the premiens; thet the property wae Listed e% $200 a Peet, 
$14,000 to be the net price. 

My, Berfoot, a salewnet for plaintiffs, testifies 
thet defemdemt listed the property with him in plaintiff's 
effice; mdi that nebedy clee war there at thet time; that Br. 
Memmecbach case twiee to their effice ond with a gentlemen whe 
accompanied him dreve dowl and ieeked ot the property. He 
says, “I showed him the veeont lot from a window at the office, 
pointed it out, aid they talked about 4t between thenselves.* 
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the witmess further saye thot he heard Mr, Ritter converse 
with kr. Rooney bout Mr. Momebach’s offer, md he fixes 
the dete when Kamnebach sume to plaimtiff*s office at sbeut 
the 20th or L5th ef 4pril. An endhedt wow obese offered in 
@videnoe showing the Lictine of the property by defendamt af$ 
Wet, $14,000, cask mow.” Thereupon the plaintiffs rented 
their eose wid defendomt moved fer o finding im hie beholf, 
vaich wae overruled Wy the ewurt. 

The defendemt them teetéfied that he Aisted the 
property with several brokers on Cicero avenue im ome day 
amd that he probably listed £4 with plaintiffs, thet he never 
Galled egain at plaintiff's offices after listing the property 
wd mever te hie mnewledge hed «a telephone comvorsntion with 
Mer, Ritter; thet Rr. Mittr never mentioned Mr, Mammebech and 
thet mo ane from plaintiff's affice told bim that Mr. Bemmebach 
was interested im the property; that he bod mow kr. Mamebsch 
for eighteen yeare; md thet the first he mew that Mr. Eeumebech 
wae interested was viten Mr. Simpson of (taley @. Jones & “ompany 
Ledd « comtract on hie, defendent's, deck on the 16th of 4pridj 
that there was a equsbhe <beut eomagacdiem m4 he di¢ net sign 
the sentract am thet dey Wat did oe un the duy fellewinge 

tar. Hemmebach teuthfied that he womt to the plaintiff's 
effieos md that they mentioned Mr. Rooney's preperty te him but 
4i4 not eay that Mr. Rewmiey wos the omer; that Mr. Reansy's 
Mews wan Mot mentiomed at wty time; that he called teehee the first 
day and ence efter that; that im the aftermeem they told him about 
the Roaiey property wid that the gen@lemon im the office said he 
would Like to have the «itneon meet him, Mr. Neoomey, in o few 
daye; that a few deys thereafter be dropped in aid «asked shat 
they wetted far the commer and he thinks they endd $900 « foot, 
te which he replied in aibetenee thet be would met psy thet euch 
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for it, Wit oedd, “Z will cee whet I com do.” That he did 

net ge backg that he mbooqently got in touch with Simpcon; 

thet he was looking for stores im that meighborhesd for markets 
amd that after renting « stere from @impcen he ssked him about 
property in thot meighborhood; thet, with othore, he, Simpven, 
poimted out the Nooney corner which wae Yaoemt; that the wite 
Rese told him what be would pay for it ond that he replied that 
he would see what he could do; thet this we shout » week efter 
hée Lost telk with the pleintiff«; that he 4id mot mow Er. ommey 
owned the eorner until after seeing the comtrect; thet the white 
meeu signed the contract and then Jimpcon brought it back signed 
Wy Reeney; thet he hed never told ety ame thet he would purchase 
the let er te go akead ond clove up the denk or ompthing te that 
effeet; and that he 444 met romamber ary ome from the plain tiffs 
office enliing him om the telephone and heving oa cativercation 
about the matter. 

Qn crees exmmination he says that no ane bed ever shoes 
him the lot untdi plaintiffs oslled his ottentden te 44; that he 
wat mot femilier with thet pertiolar neighberheod Wat was locking 
up trading lecations; that My. Reoney*s sign wes on the let bat 
he ¢i4 mot motice At; that the Lot wee full of signe; thet the 
wittess beidewee Kr. “itter gove him the price the first day in 
the afternesn, which wee $200 a font for 81 feet amd thet he told 
ham Gt wae too sarsh money od thet Br. Witter said 4t wae werth 
&¢ amd gave Kiem the general lime of exleomam's talk; thet, shen 
he culled ogeim, Br. Ritter didn't tell him he hed talked to 
ity. Reemey but said he had takem it wp with the ewer ond couldn't 
get it for omy less money; that thet was the leot he heard from 
Ritter until seme two months previous to the trial when he stepped 
im at the «itmess? place of business efter he, the witmese, had 
bought the property; that he paid 914,000 fer the property. 
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My. Bimpcon testified that shen Mr, Mamebech came 
to hie office he was m shenlute stronger; thet he come in 
wid asked the witness what he bed in Yooutt property; thet he 
eadd 4% was o mice corner tut he wouldn't give aver $14,006 
for 4%; thot he seid nothing shout having leoked ot the comer 
before and 444 not say thet he mew the corner, eo fer as the 
witness romembere; that he gave the witness a check fer 
$400; that he took the contract te Mr. Rooney on Soiday and 
Homey signed it on Memduyy that the witmess' firm had had 
thie property livted fram April or Mey, 1922, but the sign 
wee Not on 2¢; thet he knew Mr. Rooney ond had cold the property 
te him the your before. 

the defendant contends that the Low oppldcsble te these 
facts ie stated im the cone of Day ve Porter, 161 111, 235, where 
the court held that om instruction which told the fury that, if 
they believed from the evidenee thet the, dofonditt pleeed the 
property im the honde of the plaintiffs for asle md that the 
plaintiffs commence’ negotiations with s party whe wbacmen tly 
purchased the property, nevertheless, the jury should find fer 
the defendomt unless they alee believod from the evidence that 
the plaintiffs eectunlliy breught about « consweneation ef the enle 
Or were prevented frem eo doing by the fraud, procuranent er 
micconduct or foult on the part ef the defendant. het rule of 
iaw was alee held applicable in the cases of Brgmmd ve fe Ye Teo 
Soop 147 KLl. Avy. 427; Hotudre v. Sordeqm, 61 21. Appe 295; 
Babsing vs Homeberry, 172 Til. App. 565, md mamy ether cases 
whichere ofted in the briefs. 

The plaintiffs de met question the rule of law as 
amouneed in these eases but contend that it is met epplicable 
te the facts which appear here, asserting thet Rigdon v. Mere, 
226 Ili, S82 de controlling. We think, however, that the rule 

of low a8 contended fer by defendent ds applicable where preperty 
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as here iu lieted with verieus brekers, no one ef vhom da given 
om exclusive agency t soll it. Theat was not the case in Sigden 
V+ Mevee MUBERe UPON which the plaimtiffe roly, simec the evi«~ 
demee there tendod to show thet there wes o contract or agrege 
ment between the omer of the property aid the broker. Im that 
Cane, the court sage at page 366; “We em attribute me other 
effect or meaning t the lenguege of Mr. Stromg te the wi ness 
Peters then an admiesion on his port thet he had a contract er 
understemding with pleintif?f im errer by which, if the property 
wos purchased by the NaGormicks, he wuld be Liable to plaintiff 
4m orrer fer commissions in making the scle. ‘The etatement vee 
plein ond unequivecal thet the deal for the property with the 
KeCermicks belonged to the plaintiff in errer and he would heave 
te be protected im the commissions if that deal wee comemmunted.* 
Om the wicontrudicted evidenae, we think thet the ceurt erred in 
finding for plaintiffs aid entering judgment for them and in deny~ 
ang the motion in srrest of judguent. 

The judgment is therefere revered with Judgment of 
Bid caphat. 

RUVERGAD BETH JUDOMUNT OF WEL CApLat. 


Recurcly, Ps de, aid Johmotam, Je, ecancur,. 
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BH, FUMTICH BATCRATT MALIVERSD THE OFPTHIGH OF THE COURT, 


Tho plaintiff sued the defendant in an aotion fer 
personal injuries. The sause wae sulmeitted to a Jury, which ree 
turned a verdict for pleintis? in the man pf 520,000, upon which 
the court, overruling wetians for s new triai and im arrest, ane 
tered Judgment, The declaration consivtet of feur counts, whi ch 
sharged that the defundant, through ite servant, negligently sé 
earelessly caused one of Lts cabs to be drive at a high and 
aengerous rata of speed; that the driver failed te keep the eab 
under control, negligently ad serelessly dreve it upen the left- 
hand or easterky cide of the street, and genersl  negligenee in 
the driving and operation ef the esb. 

The necsident in question cocarred in the early morne 
ing (between one and twe o'clock a, =.) on Sapteuber 24, 1991, 
at tha intorseation of Berth Clark street and West Lake street, 
the latter of which extends east ont weet and the fermer in « 
northern snd southern direetion, bet being publie streets in 
the fomn towm district of Ghicage, 

the piaimtiff at this time was the aseletent steward 
st the Randolph hetel (femerly know as the Bismarck) ana at the 
eonelugieon of his work there had passed over te the north side of 
Weet Lake street for the purpess of taking the weethound ear te 
his home, It hed not arrived, ond Yeet Lake street at the inter. 
section ef Welle street was dark. He therefore walked eset om the 
merth side of West Lake stteet and proceeded across Clark street 
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on the north cresawaik, continuimg until he was shout elazht feet 
from the cast cuvb. fie bad, in the meantioe, notieed (the «treet 
being well Lighted ot thie glace) that the vestbound car was 
standing at ite regular stepping plaee with ite front md about 
epoosite the eat bullding line of Glark atrect. About the same 
time the ear started wp slowly. One ef the poets which supports 
the elevated structure at this place stecd about three feet north 
ef the track the car waw on. Plaintiff says he wiarted toward 
the ear, ond that the middle of the car renehed the pest about 
the time be 4idy thet he stopoad there, intending te beard the 
ear at the rear amd. ax it approached he teck hebd of the handl 
bare ant wee in the act of bourding the sar (a preponderance of 
the evidence iniicates with ene feet an an4 the other off the 
Platform) ehen he was struck by defendant's taxiesh, whieh, coming 
from the nerth tovarda the south, everved in an easterly ¢ireee 
tion. ‘the lever part of his left limb wart shattered, 

The fury evivently belicved (as a preponderance ef 
the evideses indicates) that the aseident eceurred by reason of 
the fact that defendant's eab wae being driven at a reekless and 
dangerous rate of speed; that the driver was megligent end failed 
te see the approaching car; om4t that when the eellision was iumie 
nent, he attempted te awerve to the left of the car, thus landing 
on the wrong side of the street. 

The “river of the eabh gave of improbabile seesownt to 
the «ffeet thet, «xs the car was moving, the defendant ran free the 
northwest corner af the intersection in am attempt te beard it; 
that im eo toinmg he ose between the esh and the street car, thus 
making it neeensary for the ariver te turn to the left in order 
to prevent striking him, 

It is urged that there was errer in the rulings of 
the court on the prementation of svidence, The substance ef the 
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partioular charge in thie reagest in that, onder coler of an ate 
tempt te izmpeanh the teatineny ef Hr. Sage, the driver of the eab, 
Plaintiff's lawyer suscecded in iewressing upon the minds of the 
Jurore that the brakes upon the osb ware defective, thus inject- 
ing that Loewe inte the case, sithough there wna mo allegation 
in the dwoleration ef neglect am the part of ¢efendant with res 
peat to the equipment «ef the eab in thie or omy other partioular,. 
Under the silegntiens of the savers, counts ef the deelaration, 
evitenee an to imeereper equipeent of the cab vase not aininelole te 
establish direst lisbility en that ground. The plaintiff could 
not, of ceurse, properly be allowed te present evidenes tending 
te show « cause of setion gistinct and segarate from that “hieh 
wae averred in his declaration, smd o charge ef Llinbiiity for 
fallure to preperly eauip the eah with brakes would amount te 
om everment of such dintinet esuse af action, ©, B, & 9, BR, 3. 
Sig. Ve Mageg, 6 Thi. B20; 2, He & #, By, Ga, v. Fomw, @8 £11. 
S51, 

it io undoubtedly the law that, where an atierney by 
subterfuge suceeeda in getting before « Jury dewotertal matter 
which is evidently presudicial, am? the court cam seo that injury 
Murat have resultes, « Jutgtent thus obtained will be sat aside. 
Sas Be. Se» Ye Gregory, 781 Tll. 891; Ghigage snd dtute Line 
ity, o. v. Kigin, 226 Thi, 534. 


Tt ie alec true, aos the defendant eontamds, that a 
proper ruling by the court will net alwaye prevent a reversal fer 
conduct of this sort. Babash Ry. Go. +. Billings, 212 Thi. 37; 
Se Ue F. Use v. haut, M6 Pla. 176, 

the plaintart, however, contends that, if the matter 
thug tbreught out was not adckesitle under any of the counts, 
Revertheless the questions were proper ae laying the basis for 


the inpeaciment ef the witness; a eiiness may not, hevever, be 
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impeached on a6 Lameateria) matter. Pogple ve. Degkar, B10 Ti. 
234; Hoople v. Leragh, 29 311. 284; Caiyne v. SampselL, 156 111. 
app. 415; Stewape ve de Gy ily the Ute, LEG -Lig Apps 4h ite 

The defendant ailao pointa out that, an she gatter was 
immaterial, itu sttomey did mot go inte 1% won the direct ox 
amination of the vitmesa, and ne the evidence wea brought out 
- Upon erogteezanination, it wae in of feet affirvautive evidence 
offered by the plaintiff, Girduys +. Vonktten, 212 111. Apo. B24; 
@. & Be 3s By Be So. We Bhowart, 204 112. App. 37; Dalton vy. 
Baonie, 224 111. 432. 


FPisusthle as these sexnteaitiona are, we do not think 
they cer be euatsined for the reqnom that there were material 
fesuex iu the enoe (irreepective ef any charge ef defeeta in the 
equiveent of the gub) te which the evicenee brourht out with 
Fererence to the gom(itien of the brakes wan pertinent and ume 
terisi.. One af thease teruss wae whether the plaintify wae guilty 
ef goutributery segligenee, 4n the coucne of hin direct evidence 
the driver tostified: “se i started to ereas, why the ear started 
up and pot shout half way across the eregsing, with the rear end 
just abeut on the Glork street traske, ond I turned a Little to 
the esst to come afound buex of the ear and ap I did that 1 seen 
thin man rum frou the nerthweat corner mid get om the ear, and I 
dién't want te rum right Inte the Back of the ear, so i put on 
the brakes ond ty 4oing that trevcht the rear of the cor right 
around inte the car, "** Ir ET had sot ont on my brakes and had 
net turned te the anet, but het continacd im me direetion, i 
weuld have come right tate the man chen he was running,” 

tm dreseeexremination this <Lineas wether testi ad: 
"14 was the man that cacmed me te skid. ** My brakes vere soed. 
ee I G14 mot bave te apply my brakes te keep from hitting the 


ear, *** ff woul’ Rot need to put on my brake at all te 4ce4ge 
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the var,” The purrdce of thie evidenoe wan te chew that the 
Plaintiff ~ee guilty ef coptritvtery recligence, Ae indireting 
the exact situation at treat time, it wee proper ant pertinent 
fer either party to sher that the trekes on the gab core or cere 
not in vroper contition, 

Au investigater for pleintiff'n attormer, one fea, 
teeti fied that in an interview efter the saerident Gaze said 
that if the brakes on the eed het been fm cued working oréer, 
the nctident would net have occurred. Thin is semplainat ef. 

One count of the declarstion chavged negligence in 
that the defendant foiled ta kenp its coh in camtrol, wid there 
Wat pled & CeHeral charge of Mogligeses as ta the gamer of ite 
operation. In view of the fesuee raizet by these pleadings, the 
condition of the brekes ween the eab would not be imacterial in 
determicing the qoeation ef negligence in there rear sete. 

The pinintiff eeve evidenes testing te shaw neglie 
gence is the epeod at witah the exh wae driven im view af the 
@onditieon ef the etrests snd all other elreamstanges, Th ~h22 
harily, we think, be eowtended thst the oviver of s cab whe knows 
that his Brakes ore defootive ought set to take that iets cone 
sideration in determining the rate of apeed at which he sheula 
drive, 28 etl) as in other matters damandimg care in the aanmer 
of bdo driving. Mvidence as te the eondi¢ion of the brakes was 
net aimissible te shew negligence in the matter of squlpnent, 
it was, however, adolesttie for other surpours, Me recrer, objec- 
tions sade to the teetineny were sustnimed, ond if the defensant 
was of the opinion that the fury wae likely te be in any way mia-~ 
led inte thinking that the question ef the conaition ef the brakes 
was ene from whieh megligenes might be directly inferred, that 
matter eonl4 and shewld heve heen cerered by « preper tootruetion 
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1%. Guach inetruction wae, hevevar, net requesteé, Ye think 
there wan mo reversible aerrer in this vreepent, 

The 4efendtamt eontendsa, hewnver, that the gourt 
erred in giving, st the reeusst of the olaintif?, inetruction 
Re. 18, whieh in oe follows: 

“tf you believe from « precondersnes of the evitonoe 
that defendant sac guilty of aegligenoe in oauvlng or per~ 
mitting ite taxien’ te enliide with the etrest cer, oid that 
Plaintiff? was thereby injured as alleged im the duclarstion, 
then, ewan if you belirve fran the evidence that vlatrsiff 
wae guilty ef neclkigenes im er ateut beerting mc attempting 
te boord the etrect car, yet such Bogligerne, if ony, vpen 
bie part te not w ber te this ewit, undeuws it wan a proxtie 
wate eaune of plaintiff's injury; snd it wae ect @ proxizete 
goune of hia peat 6 if you believe frem a ureponierance of 
the evidence that 14 wan acti a naturel ane yrebsbie cours 
of tie infury, ot if yeu further Belleve Crew a procontere 
anee of the avitence that it wae met ef euch 4 chorecter as 
an exytinarily prudent person caught te have foreseen migkt 
grobably ranuit in bis injury; end that if hie seclivence, 
Af any, 444 neicdag wore than furnish o cenciiiexn by ebiek 
inde injury wae wede possible by the intervention ef defende 
ent’s negligence, &f suy; am¢ that ae erdinurily proudest 
persen sould net heve reasonably ferencen er anhiotosted 
eush negligen¢s ae defendant's, 4f omy there wae, * 

im divcuseing thie instruction the defendant nee 
sumoe that Lt directs a verdict. it dose met. It states in 
effeot that, sitheagh the jury should’ fad thet the pleintisf 
wae guilty ¢) gegiigozee, thle negliceese would mot ber his 
Tight ef action (im cows the jury believed eaeh right of nee 
tien bad been proved) ualess the negiigenee of plaintifr was 
& DYotizate cause af the injery of which he apmplaimed, The 
inetruction slas urogeeds te define the seasing of proxiuate 
aauae (whieh 4: wae geite negesiary ta ¢o Lf the Jury sae sot 
to be comtueed), tat there ia nothing im £4 whisk direets a 
verdie®? efther in fore er in snbotanse, That the 4se¢¢bo9 of 
preximate cause shoul’ be defined ‘er the bemefit of the jary 
has been held in Syift G Sg. v. Honnarg, 123 Ii. App. 186, 


Refoniant says that the instruction is invelved, argusentative, 
and mislesding, it may bea subjeet to some oFitieias in theee 
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respect, although vo think net more ac than other inetructions 
whieh were given in the oase at the request of the defendent. 

The Aefendant say that centributery negligence in any degree by 
a plaintiff will bar hie right te reeover in thia %tate, siting 
the well known onsen of Krieger v. As Bs 8 Ue Ne My CMe, 242 Thi. 
644; snd Buprman v. Gad, # %, UW, tty, Go., 714 Thi, App. 45%. This 
ie true but not quite accurate, fer the negligence in any degree 
which wid bar wueh an action must alae be negliigemes which ie the 
proximate canse of the injury. 

Zt is gaig that the firet eleuse du the instruction 
ds indefinite snd that it is impeesitie to determins therefrom 
whether the negligence referred te im that elouse is negligmee 
charged in the feclaration or negligenee wich may have appeared 
only in the teetiweny, Thie part of the instruction, however, is 
plainly intreduetory, ond it is d4iffeult to see how the jury could 
have been thereby misled, The statute provides fer a certain deo 
gree of intelligence on the part of those whe serve os jurors, and 
Agpellate trivuesls mast presume that thie degree af intellizenes 
ie possessed by the Jurers who have passed upon cases which may 
beeome subjeet to review, . 

The defendant further argues that the eereral elauses 
in the last part of the instruction beginning with "and" woula 
eagh have been wncersteod by the Jury os being the equivelent ef 
"er* and that the effeet of the instruction tharefere wan to tell 
the jury that the negligence of plaintiff, if any, ae met the 
prextaste gause of his injury, if the jury bellewed that it ene 
not a natural ani probable cause of hie injury, ex if the jury 
believed that it wae not of such a character se an ordinarily 
prudent persen ought te have foreseen might provably result, az 
if the platntifr's negligence, if any, did sething mere than 
furnish « condition by whieh hie injury was miade ooasible by the 
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intervention ef defeniant'e segligenee, ox if as evdinerily prae 
dent person could set huve roasemably foreseen or amticipated wach 
negligenes as defeodent's, if any theve was, 

Chile courte, guided by the context and coupolled by 
conoideration of the whele of « given docwoont er statute, will 
often construe “and" an the squivalent of “or,” 11 ie highly ime 
probable that the average Juryman would enter into such refine. 
ments ef reavening. “here is wo reversiiie arror in the instruce 
tion. 

: Xt de next contended by defendant that the verdiet of 
the Jury was a6 lerge os t¢ indicates passion and prejudice, wd 
that the Jjutimmt should for that veueon be set azide, 

The median. testimony io the ease wan given by 
physician who had eared for the piatati’f eines the tise ef his 
injuries, sand it is met contradicted by other testioony ef a 
Similiar character, Sa medical vitneases wore offered by the de~ 
fendast, Nearly three yeare had ehapsed fram the date of the ine 
jury up to the time of the trial. ‘he attending physician deseribe 3 
the injury whieh piaintiff reeeived as "a oravhing injury of the 
left leg, *** a compowid fracture of both bones of the lege.* Re 
also saye that 1¢ *ae o somaleyted fructure, which means that the 
bones were broken inte « nusber of fragnente, tie enid, “The 
lewer part of the fracture wae split inte several pisees aid split 
Fight dewn inte to¢ jeint; there was «ise an injury te the 
astragulas, the bene wpon whieh the tibia articulates, so that 
thet bene is praeticaily destroyed om the ankie jeint.* Ne alee 
toetifieds “Thin wae an extensive injury; there wae on extensive 
injury te the sett parte, that is the exis and underlying tissves 
were torn ond erushed in a very extougive way, The posterter tibial 
artery snd vein vers lagerated asd open, They ate iepertanty they 
are the two main arteries ef the leg. Im the beginning, the leg 
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from about two inches below the patella te the ankle, the tieoves 
were entirely destroyed, with the exeeption of a emali strip back 
here of skin, Ye repioeed WYietretehing the akin the entire atr- 
cumfarence of the leg, with the exception of about three inches ef 
the peeterior a outer agpest of the leg. The soft tisenes were 
Aastroyed, they slough off, dead, deprived of cirewlotion, far 
there wae « wound pearly the entire cirewiferenee of the leg, that 
all the seft tissues were gone, the muscles were partially des- 
troyed; tendons and nerves were tern, the skim wae mtirely gone, 
®hen I speak of soft tiseues, | mean everything but the bone, 
muscles, Aerves, mi the whele thing. *** The muscles were torn; 
we teok off about half of the muscles of the leg at the firet 
operation, a operation thet fe onlled debridement, took away the 
dend tiseve and restore’ the nerves, “he posterior nerve was cut 
and ee revtered that. Ye ligated the veasels and renoved frage 
ments of bene, The suscles thet were rasoved or destroyed have net 
been reniaced.* The doctor a4etaile at length the treataant which 
had been applied, whic! we do met think it neerserary te desoribe in 
detail, 

Yoon trisl the plaintiff asked that the plaintiff's 
Leg wight be shown to the fury, but defemiant ebiected and the 
objection war, we think, properly sustained, 

@e think the evidenes shews witheut contradiction that 
the strength and the uee of the leg areperwanantly impaires. the 
Plaintiff, since the tine ef the secident haus been to the heepie 
tal for treatnent of hie Linh em four different cceasions. He 
has reoeived 142 dressings at the doctor's effiee, ond the shycician 

Was at the time of the trial dressing the plaintiff's leg akout 
twice s week, Fisaintiff used @ cane in walking frem July 1, 1928, 
te the time of the trial, The evidence shows without contradiction 
the fairy and reasonable charge for the cerviess of the physician up 


to the time of the trish was $1,890; that there was a hespitel 
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gharge of $680, What such charges may ompunt to in the future ia, 
of course, mpeouletive, 

The evidenve waieo shows that, from the time of the 
injury wp te the time of the trial, the plaintiff had lost tn 
salery of compared with his former earnings a total ef $2,345, 
go that docters and heepital bilis ond less in sarnings ue te the 
date of trial «munted te the total sua of 94,5945, Pain amd euf- 
fering too suct be considered. We sre averse that enwes Like thie 
aopeal very strongly te the ayapathies of the jury, wid that it Le 
the duty of courts of review ts earefully seem ad weigh the avie 
dence bearing upom the subject of dauages allewed, Ye slac, 
hevever, may not be wnoindful of the faet that the purchasing 
porer of the dollar hes very suck 4ecreased in the past deende. 
While teie fudgmert Le large, we eannet eny thet it is 9 une 
feasomable that it would be our 4uty ac o reviewing court te set 
{t aside, 

There ix me reversible orrer in the recer@, and the 
Judgment ia offinned, 

AVF IRWEN, 


tesurely, *. J., o ¢ Johnaton, J., soncur, 
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APPEAL FROM 
On appeal of Re. JONES, CIRCUIT COURT, 
Appellant, Gk COUNTY. 
rh , 
_ PRANK My WeKEY, Receiver, 
vs ; Appellee. 
ff Opinion filed April 29, 1925, 


MRe PRESIDING JUSTIO“ O'CONNOR delivered the 
opinion of the oourt. 


Frank EK. Hokey was eppointed receiver in a fore- 
cloeure proeseding, tock possession of the property, Februazy 
1, 1918, end sontinued in the management of it until December 
Ll, 1920, at which date the owner of the master's certificate, 
the property heving been sold in the foreclosure preceeding, 
became entitled to a deed. On January 4, 1921, the recciver in 
complianee with an order of court theretefere entered, filed x 
hie final report and seccount, to which objections were filed 
by Arthuy R. Jones who was given a second lien, fer sore than 
$100, 00% 00, on the preaises by the decree rendered in the forse 
closure proceeding, 211 of which wae unpeid, sines the property 
@0ld by the amuster brought only the emount of the firet morte 
gage, Viz. $519,166.12. Te objections filed by Jones were 
principally to the amount of fees claimed by the receivere A 
few items of disbursements, made by the reeriver, vere alse obe= 
jeoted to. The reeeiver's report and objections thereto were | 
referred te & waster in chancery, who took the evidence and msde 
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vp his report, to which both the receiver and Jones filed objece 
tions which were overruled. The matter came on for hearing 
before the chancellor and the report of the master was in some 
respects sustrined and in others overruled, and Jones being 
disaatiefied prosecutes thie appeal from the order entered by 
the ehancellor. 


The properties involved, were known as the Springer 
buildings, one of which wes known ae Hos. 308618 South canal 
Street and the other, located immediately west of the first 
building, Nos. 309-19 Clinton Street, Chicago. Both buildings 
were @¢ight stories in heicht, located between Jackson and Van 
Buren streets, in ® mnufecturing district and were used for 
Light manufacturing, printing anid similar business purposes. 
There were abokt 270,000 square feet of rentable spree which, 
at the time the receiver surrendered the premises on Decenber 
ll, 1920, was entirely occupied by about seventyefive tenants. 


During the time the receiver was in possession he cole 
lected grose rentals of about $276,000.00. The receiver withe 
drew from the rents collected certain sums which he applied on 
account of his fees. These sums were based on commissions of 
S$ pereent on thegrees rentals from the time the receiver took 
possession of the vremieses February 1, 1918, until December 
1919, and thereefter at 6 percent. The totel amount thue drawn 
by the receiver and applied on his fees at these rates aggregat= 
e€ $14,915.17. im sd@ition to this the recciver withdrew 
$8169.70 *for commissions on leases", making a tetal of $25,085.45, 
end in his final report and account, he asked that he he sllowed 
an aiditional sum of $15,000.00, making a total of $36,085.45, 
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which he was asking the court to award him for #11 the sere 
Vices which he had rendered during the time he was in posse 
ession and control of the premises, turing the period, tro 


years and ¢leven wonths, whieh the receiver managed the pre= 


perty, he necosssrily mde a great wany disbursements, all 

of which, ae well ar the withdreval of fees ani coumissgions, 
were without any order of court. The particular disbursements, 
which were cbjected to by Jones, are ae follows: 


Le 


4e 
Se 


6. 
Ve 


Salary paid to F. 2. Taylor, who was employed 
by the reeciver and whe scted under the ree 
eciver ae Superintendent ef Buildings........ $6009.50 


Fee pnid to Charles F. Schiller for having 

the valuation made by the texing bodies re- 

duced which resulted in « saving of taxes, of.. 649.00 
Fee pnid te Kortimer Seanlan for having the 

sale of the property as sdvertised by the 

County Gollector for non-payment of taxes 

GOMTIMUCH, ceccccerecrerccseascccesceneeveceees 26 00 
Insurence commission paid to H.R, Axelson...e. 1021.00 


Payment made to H. &. Axeleon for adjusting 
fire DE, babs 6 bd Hh RRS Wee eee eae eee 156,00 


Amount paid for etenographic servicesec..cesse 48.75 


fn item which the recciver withdrew as an 
invertmuent fer $he SHGAWe cscs dcessbscsacesue 3500.00 


Fees eleined by the FOCCIVOR ec ve csorvecsccsccce 


After hearing the evidence, the mater made up his 


Feport and recommended that the receiver be allewed the 5 
percent on gross rentals up to Secember 1919, and 6 percent 
thereafter, aggregating s totel of $14,915.75, being the 
customary commissions thet were charged, as shown by the evi- 
dance, by real estate agente in Ghiesgo for managing, negotiate 


ing lenses and collecting rents on property similar to the 


property in question. {he waster found that the receivef 
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necessarily performed services in addition to those ordinar- 
ily performed by real estate sen in Chiesge handling similar 
properties; thet the evidence faikted to show the amount of 

time expended by the renciver in the performance ef such addi- 
tional duties, the recciver not having kept a record of such 
time, apparently for the reason thet he was unable to do so 
since he was acting as roeciver and trustee in epproximately 
two hundred other estates. The sester, however, stated that 
such additional services vere reasonably rorth from $5,000.00 
te $16,000.00 and recoumended em allowance of $5,000.00, make 
ing = total dlowance as recommended by the master of $19,915.75. 
Re recommended that the eharge of $8169.70 made by the receiver 
for commissions in negotiating leases be disallowed. 


1. The master found that F. 0. Tayler, whe had 
been paid by the receiver $6009.50 had been empleyed by the 
owners of the building several years pricr te the tine the 
receiver took possension; that Tayler was at the premises 
during working hours, under the supervision and direction 
of the receiver, looking after details connected with and 
furnishing proper service te the tenants; that the objector, 
Arthur R. Jones, had been manager of the buildings for the 
owners prior to the tiue the receiver went into possession 
and he employed faylor whe rendered services for the reeeiver 
substantially the same ae those he head rendered Jones; that 
Jones knew that Taylor wes being employed by the reeciver 
on a monthly salary and was being paid out of the receivere 
ip funds and that this payment wae known by Jones to be in 
addition to the monthly commission retained by the reoseiver 
for bie own services, The muster recommended that the ree 
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eeiver be credited for the amount he bad paid Taylor. 


%. The evidence discloses that Charles B. Schiller 
was ® lawyer and hed been handling tax matters where it was 
thought property had been over valued fer assessment purposes; 
thet he was employed by the reociver, appeared before the 
assessing bodies «nd aucceeded in having the valuation of the 
property reduced so thet there tas ® considerable saving 
of taxes, The master recommended thet the amount paid him 
by the receiver be al lowed. 


% The record aleo discloses that Seanlan procured 
& eontimusnee of the sele of the property for non-payment of 
tates, at the request of the reoriver, and that this was an 
~advantage t~ the setate, end recomended that the receiver be 
credited for thie iten. 


4. The evidence discloses that the reesiver, in addi 
tion te ecting as reeriver and trustee of estate, was engaged 
in the reslestate buginese with hia brother and to some extent 
with Axelson, who was ® licensed ineurance broker; thet Axeleon 
&t the request of the reeciver procured insurance agente © 
to cover the proverty with inewrance for which the insurance 
agents peid Axeleon from tise to time commissions aggregeting 
$1021.00; that in payment of these comaissicns, the agents from 
time to tiue gave Axelson their checks, which Avelaon endorsed 
and they were deposited in the reesiver’s real estate business. 
Axelson was employed in the real estete business by the re- 
eeiver ond his brother on * salary and ecrtain commissions. 


5S There wae a small fire in the premises and 
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the reooiver exployed Axelson to edjust the antter and the 
latter did so and wes given in payment thereof the reesiver's 
check of $150.00. Thie check wee endorsed by Axeleon end 
also deposited in the account of the real eatete business. 


&. The master found that the reoeiver had paid, 
a stenographer employed by him on a weekly salary, for cere 
tain stenogrephie work for the receiver in ceennection with 
the premises $58.35, for which the receiver geve his check, 
Thin was endorsed by the stenographer and alao deposited to 
the aocount of the renal eatate fira. fhe asster found that 
under the law the receiver was not entitled to make any pro- 
fit in connection with these three items, even though the 
reesiver had not intended te accomplish indirectly what he 
gould not do direatly and recommended that the three eume 
be turned into the estate. 


7. It was admitted, the meter found, that on 
August 25, 1919, the receiver withdrew from the estate 
$3506.00 which he olaimed he intended to invest forthe 
venefit of the estnte; that no order of court was obtained 
for the withdrawal, no voucher made, although the evidence 
shows thet vouchers hed been taken for all other paymenta; 
that no entry of this #ithdrawal wee shown on the recsivers 
report, although it wae entered upon his books; that the 
$3500.00 wna returned by the receiver about the time he was 
ruled to fike his final account; that $2500.00 of this sum 
was used by the receoiver to pay for a wortgage on property 
in which the receiver's brother was interested end the ree 
maining $1200,00 was used personally by the receiver. The 
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master found that his withdrawal ees not proper and ree 
comended that the reoriver be charged with interest on the 
$2300.00 at 6 per cent, the rate which the mortesge hore 
and that he be oharged & percent on the belance during the 
time it was withheld from the entete. 


The uaster recommended thet the reesiver file an 
amended report in conformity with his findings and thet he 
be allowed in addition te the sums above mentioned §4457.50 
to be paid to the receiver’, counsel for the services rene 
dered by auch counsel in prepering the reesiver's final 
yeport and senount, and in representing the receiver before 
the master at the several hearings. The master's fees were 
fixed at $2162.50, which, together with the sum $1287.75 
for services rendered by a court reporter on the hearing 
before the saeter, wan paid by the receiver, 6, the heare 
ing before the chancellor the report of the saster was 
approved in all things, except thet the compensation of 
the receiver was fixed at $7500.00 per year or e total of 
$21,562.50, There was an aliowance made by the cbancellor 
of $500.00 in payment of the services rendered by counsel 
for the reosiver which were necessarily rendered after the 
hearing before the =nester. 


Gounsel for the ebjector contends that the ree 
eeiver was guilty of such breach of trust in the conduct of 
his receivership, that he should be denied 311 compensaticn. 
He further takes the position that if this contention be aot 
sustained, then the receiver would be entitled to # comuissia 
of 5 percent on the gross rentals collected by him up te 
Deceuber 1919, end 6 percent thereafter in full for his come 
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missions; that the undisputed evidence is thet these rates 
were the rates fixed by the Uhiexgo Real Egtete Board for 
services auch ae were performed by the receiver; and were 
the usual and oustomary ratee charged by real estate brokers 
for services similar to those rendered by the receiver; that 
it is the law thet the compensation allowed a receiver should 
not be greater than would be his eompensation for doing the 
same amount and character of work when eaployed by en ine 
dividual. “e¢ think that the latter contention must be 
sustained. We see no reason why & person who is setting as 
a receiver and managing property involved/a fereclecure 
proceeding should be paid more than wou'd be paid by prie 
vate individuals for similar serviees. in the instant case 
the receiver testified in detail and at considerable length, 
ae to the services rendered by him in the management of the 
property. The evidenee alse shows the services rendered 

by Taylor who was eaployed by the receiver as superintendent 
of the buildings. There was no evidence as to whea¢ such 
services ag were rendered by the receiver were reasonably 
worth, execpt thet given by reel estate men called by the 
objector, They were Leo G. Verty, Earnest H. Dillon end 
damen A. Hool. 


Leo G. Varity teatified that be had been a real 
estate operntor in Chieage for twenty years and was connected 
with the firm of J, & MoGill & Gq. who wade 2 specialty of 
handling business and menufacturing properties; that thet 
company handled the Columbus Heworial, VYenetien, Coco-Cola 
and Shezples Buildings; that the letter was loaated at Washe 
ington and Jefferson Streets; that the usual snd reasonable 
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rates charged by real estate brokezs in Chicego for handling 
manufacturing and Wueliness properties in or near the loop, 
during the years 1018, 1919 ond 1920, was 5 percent; that 
auch services included negotiating leases, renting space, 
gollecting rents, buying supplies, hiring ond paying employes, 
the paying of bills for repnire ond supplies forthe building, 
taking care of any complaints uade by the Health Department 
in regard to rater, smoke duisance ond garbage, and that where 
there was & superintendent @uployed, he would be paid by the 
real estate firs out of the $ percent commisaion. 


barnest EH. tilileon teatified that he wae a real 
estate broker oonneceted with the fire of "Willoughby & Ge. whe 
ande a specialty of bandling Loop property; that the usual, 
reagopable and customary rate chegged for aanaging business 
and Light mmfacturing property situnted in or near the loop 
during the years in question, was 5 pereent, and afterwards 
faised to 6 percent; that services rendered in this connection 
would be gollectitig rents, negotiating end reenewing leases, 
looking after the taxes, insurance, making reports and every~ 
thing in counection vith the handling ef the property, include 
ing compleintes mede by the Woter and Health Departments of the 
Gity of Chioxngs, and thet in ease they employed = superintende 
ent, he would be paid out of the & percent by the broker hande 
Ling the building. 


dames A. Hook testified that he wes a building eenager 
and real estate desler and a member of the Heal fetate Board 


for seven yeora; that he specialized in the uanagenent of 
office, manufacturing and business properties; that he was 
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familiar with the buildings in question, baving known thea 
fer thirteen or fourteen years; thet the usgunl reasonable 
and cuntomary rote charged by rea! estate men for collecte 
ing rents, negotiating leases and the management of whet is 
known a0 light manufacturing property situated ae the builde 
Ainge in question is four te five percent of the groes inwmes; 
that such service would include the solleotion of rents, 
rendering statements, mking end renewing leaves, hiring 

and discharging of exployes, purchaging of supplies, place 
ing of insurence, taking care of taxes, and everything pere 
taining te the management, cere and upkeep of the property, 
including compleinte made by the Henlth and Gmeke Departments 
of the (ity of Chicago; that where the grose income of the 
building exceeded 4106,000.00, they place a wan at the builde 
ing permanently and paid him out ef their eowzissions. 


The receiver called one Yred Movuire, who testified 
that he was manager of the Webster Building, loested in the 
loop in Chicago; that he was & beal estate broker and had 
been engaged in thet business for about twelve years; thet 
he wee familiar in a general way ith the buildings in cuese 
tion; that practically all buildings im the loop have supere 
intendents; that he hed been connected with the Leiter fatate, 
having something te do with all of the properties of that 
estate, snd they had oharge of the Standard Trust & Savings 
Bank Building et Yonree and Glark Streete and wes manager 
of that building for tro yenrs; that he bad been the buildings 
in question probably three or four timer in the leet five 
years; that in his opinion it would be neceseary in the manage 
ment of the buildings in question to have a superintendent in 
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sharge. He wae then asked by counsel for the reetiver: 

*Q. What is the uswsl ond customary compencation of supere 
intendents of puildings in the Oity of Ghiesgo of the lass 
and ghaxrseter of the Springer building, during the years 
L914, 1919 and 19207" Objection to this question wae sus- 
tained. Apparently on the ground thet the saseunt paid the 
superintendent in question was not complained of, the only 
oomplaing being whether it should be paid out of the charge 
made by the receiver or out of the estate in addition to 
the receiver's charge. ‘ownsel for the reoriver then stated 
"They (the objector) specifically stated that the services 
were reasonably worth the smount eherged, therefore, the only 
question ia whether the receiver should be charged with th-¢ 
amount. The iineter snid, "Yeo",  Gounsel for the Reesiver 
then said, "That is 211°. ‘Thie witness was net asked by any 
‘one what the ueusl, reesoneble end customary charee wag for 
handling buildings by real estate brokers similar to the 
Buildings in cuestion nor vas he asked whether a building 
superintendent was customarily paid by the rezl estate broker 
having charge of the property in addition to the ohayge & joy the 
broker. Go that it appearea from the record that the only evie 
denee before the court as to the usual, reosoneble and custom 
ary charge made by real eetate brokers in aonaging property 
similar to that in question is thet given by witnesses, VYarty, 
Dillon and Hoel vho placed i+ at from four to five percent. 

Of course the court might else teke inte consideration the 
personal knorledge of the value of the services rendered by the 
Teceiver, but thic ought not to be contrary to the teatiaony 
of the witnesses, nothing appearing te cast any doubt upon 

the truthfulness of their testimony. In this state of the 
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record, we think the chancellor was not warranted in mnking 
an alilownnee for the receiver as compensation for his sere 
vioes at $7500.00 per year. Wor do we think the evidence ware 
rants the allowance of $6009.50 which was paid by the receiver 
to Taylor who was euployed by therecriver as euperintendent of 
the Duildings, The evidence shoring, without contradiction, 
that where private resl estate brokers handle similer builde 
ings such compensation ie paid by the real estete broker ont 
of the commissions he receives. 


The finding ef the axeter to the effeet that Tayler 
had been rendeving similar servicer under Joneg when Jones 
had eharge of the buildings fer Ure. Soringer, and that dure 
ing the time the receiver was in possession, Jones knew that 
the receiver wes paying him out of the funda of the estate 
in addition te the avounte withdrawn by the reeeiver for his 
orn services, ia not borne cut by the record. The evidence 
shows that Teylor was firet employed at the buildings by the 
reosiver when he took pesseseion February 1, 1918, end there 
is ne@ evidence in the record thet tends to show that Jones 
knew thet Teylor ess being paid for his services by the re=- 
seiver and that the estate wes being charged for thie in addi- 
tion to the regular commissions which the receiver wag charge 
ing and indeed no such argument ie eade by counsel for the 
feceiver, It ie true thet Jones reecived statements from 
the reteiver from time to time shoring total reeeiptsand 
disbursements, but nw: items were given. 


We think the reoiver ought amt to be deprived of aii 


compensation for his servicer, az counsel forthe objecter cone 
tend, but that he should be allowed the saount reesmended 
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by the master, via. §19,915,75, being 5 pereent on the gross 
rentals to December, 1919 and 6 percent thereafter, together 
with §5,000.00 for sdditional services rendered by the re- 
ceiver which would not ordinarily be rendered by real estate 
brokere handling the property, beonuse the evidence discloses 
that the receiver hed numerous conferences with various pare 
ties in connection with the manigement of the property that 
ordinarily would not be required of senagers of property not 
in litigation, «nd a great seny of these were with the objector 
Jones at the letter's request. The evidence discloses thet the 
reociver at the request of jones from time to time rendered 
etatements as te the roveipte ant diebursements in connection 
with the proverty, which services were outside of the work usu- 
ally performed by a reociver and, sinee Jones is the only 
objector, the receiver ought to be paid out of the funds in 
bis hands for thie rork.  Morcover, we might adé that the 
lewanee of & pereent on the gross rentale up to Secesnber, 
1219, and G percent thereafter, ie further justified by the 
fact that the receiver himself «tated to Jones in response to 
&% suggestion made by Jones that he continue to handle the pro=- 
perty after the expirstion of hie receivership and that he would 
do 90 at the rate of 6 per cont of the groes rentals. 


We think the recommendation ef the ureter as to 
the other items in question, which recommendations were 
approved by the ohanceller should be guateined and the re- 
ceiver given oredit eccordingly, except as to the paynent 
of: the 8718.50 to the ancter and the $1287.50 paid to the 


gourt reporter on thehearing before the master, and the 
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$4437.50 and #5600.00 paid by the reeeiver te his solicitor 

in preparing hie final account and representing the receiver. 
it suet be borne in wind that when the receiver filed hie 
report and eetount, he had withdrawn frem the rents sollected 
by him $23,065.46 on aceount of his services, ond bad aeked 
for an additional allowenese of $15,000.00, making = total 
allowance claimed by his of $38,005.45, which ava might heve 
been allowed by the court, if no objection hed been aade, 
Jones, however, filed objections soni was required to teploy 
counsel to sentest the matter before the saster. Jones was 
in part sugcesaful, beanuse the muster recommended that the 
receiver be allowed @19,916.76 in payment of hie services, 
Thie ssount wes inereneed about $2,000.00 by the chancellor, 
ae thet it appears that om account of the contest made by 
dones, it was held that the receiver wae only entitled to a 
Little sore than oneehalf of ehat be wae asking. ifn these 
cireumetances, it would be ineeuiteble to compel the estate 

to atend all the cest of the contest. “orrover, under our 
holding, the reeciver is entitled te retain $19,915.75 in full 
for ali of the services perforsed by the reeciver, fron which mst 
be deducted the $6609.50 paid the superintendent Taylor, leave 
ing a net emount to the receiver for hie serviess of $13,906.25, 
We are, therefore, of the opinion that the estate ought not 
te be required te stand all of the expenses incurred before 
the master. There is no claim that counsel for the feceiver 
ie not entities to the amount awarded him, but the contention 
of Jones is, that his serviess ahould be paid for by the ree 
seiver and not charged ageinet the eztete. 


The receiver's final report «md secount consists of 
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about 136 typewritten pages, most of which being an itemized 
statement of the reccipts and disbursements made by the re- 
oeiver, consiating of acveral hundred items we prepared and 
filed by couneel for the receiver and upon & consideration of 
such & report, it ic not at 211 to be wondered at tha there 
were some Objections made, «né this is especially so when the 
Felation at thet time existing between the reeviver and Jones 
is taken into consideration, in these ciroumstanees, it is 
obvious that the receiver would require the services ef soun- 
ee] in the preparation, filing and appearing before the court 
to have the report and secount approved, for these services, 
of course, the eatnte is chargeable. ve are, therefore of 

the opinion that the receiver should be allowed a reagonable 
amount with which to pay bie counsel for such services, and 
we are of the opinion that a rengonable amount in this reee 
pect would be $1,000.00. We are of the opinion that the bele 
ance of such fees $2937.50 poid to counsel for the reeviver 
should be charged to the receiver an? not against the estate. 
We are further of the opinion that the $9182.50 paid the zaster 
and the 01.287.50 to the court rererter, aggregating $3470.60, 
including costs in thie court showld be borne by the reosiver 
and by the eatete; one-fourth to be paid by the estate and 
three-fourths by the receivers 


The order of the Olrevit Gpurt appealed from is, 
therefome, reversed ond the matter remanded with directions 
te enter an order in ageordance with the views herein expressed. 


REVERSED ARD REMANGES WITH DIRECTIONS. 


THOMSON AND TAYLOR, dd, GONGUA. 


| a od € guinonae ‘a . pase bgporadlary bed a io 


“ae bina 


3 spies ean rat sbemotgas seurooea be fheraee! abe ved ot | 





“erorkouee eal w puke 


(oe, mone 5 oem dere Plume kG ee) be tome i 
arena we thy sete bebeteirt wagon act shore: Eoeeaven sprtorsit 
eSeaapegah atone grees ahh, cde somabamesA wa ante ae ‘eta co 





RAE heel ci ‘ 
ett ahh (asta tex 





eNoKToLAt eke SWAN Wt wane 


ston jot vonaci | 





36 = 29111 






GEORGE d. HABERER, 
Defendant in trror, 


POT TA GAS 
RAR TO 

GIRBIIT couRT, 
COOK COUNTY, 


ve 


ALBERT KUCH, 
Pisintif? 


Opinion filed Apr. 29, 1925. 


Nas. 


Wi, PREGLOING JUSTICE O'CONNOR delivered the ovine 
ion of the court. 


George J, Maberer, brought an action = ginet Albert 
Fuehs to recover 18,900,006, claiming thet saount wee due He 
from the defenjeant a6 real eatate broker's commission fer 
obtaining a pureheser for the defendant's property. There 
was a verdict «nd a judguent in plaintiff's favor for 
$11,500.00, ond the defentent promecutes this writ of error, 


The record discloses that the defendent wae the omer 
ef yvalusble real estate leoented on Broadway between Grace street 
and Shegidean rosd, Ghicego, upon which there were exteasive 
improvements, part of which were eneumbered in the sua of 
$136,000.00 and another part in the sur of $46,000.00, and 
there wee a second nortgnge on 211 the property for 967,506.00, 
The latter cortgag® wee held by the Continents] sn@ Commercial 
Bational Bank, and it ws pressing Fuchs for payment. Some~ 
time during the ~onth of June, 1926, he placed the property 
for gale with the plaintiff whe wae s real estote broker, and 
there is evidence tending to show thet £8 wae orally agreed 
between the plaintiff and th defendent that in case plaine 
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tiff made & anle of the property, he would be paid @ com 
mission of 3 pereent. Paintiff at once endeavored to sell 
the property, and after the 4th of July, 1920, evbaitted 
it to one Fred BecKlenberg, who examined the property end 
who wae intepduced to the defendant by plaintiff ae «a prea- 
peotive purchaser, cefentont wae asking 71,500,000.0 for 
the property, Secklesberg e2id that he liked the property, 
but did not qare for the theater building, for which the | 
defeniont woe asking $876,000.00, but that he —_ ake 
the balance of it for §630,6000., to which the defendant 


agreed. 


The vidense further tenie te show that Becklenberg 
wae tO aaguae o1) mortgages, relenee the $67,500.00 mortgage 
whieh covered all the proverty, give in pert payxent five 
farms which he owned in %ieconain for $180,000.00, and pay 
the defendant the balance of $217,600.00, 


Afterwards plaaintiff£ prepured an agreenent to be 
exequted by Kecklomberg end the defendont, eabedying the 
terag of their agreenent and submitted the same to the defend= 
ant. ‘The defendant said that he 4i4 mot juet Like the ag rece 
ment ae prepared end thet he would prepare one hineelf, end 
on duly 20, 1920, plaintiff prepered euch sm agreenent which 
wae somerhat informal, being addressed te the pleintiff, 
pon Fr ceipt of the document, claintiff submitted it te 
Beoklenberg vhoowrete on the bettem of it that he accepted 
the propositicn and signed hie name. Following the signatures 
of Seoklenberg «nd the defendant, snd on the same document, 
wes & parngreph deseribed ag an xgersexent between plaintiff 
and defendant to the effect thet it was sgreed between thes 
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that on secownt of the smell price and little oash whieb 
Fuohe wae obtaining for the property, oneehelf of plain~ 
tiff's comeiscions should be peid in cash only, and for 

the other half he waa to take one of the five fnrma which 
Recklenberg wae to convey to the defendent in part poyment 
of the property. it provided: *e elsim of ony kind to be 
mage by linberer agrinet fuehs, if the above desl is net cone 
aummated by duly 21, 1996, sn¢ the 2bove option toe be nuli 
and void om thet day. fhie inetrument void if reoorded,* 
Thie part of the instrument wae not signed by Fuchs, nor wee 
At signed by plaintiff. The sagreenent betreen Fuchs and 
Becklenberg, “leo provided thet it waa not to be recorded. 


Shortiy after July 20, 1906, when the « greement 
wag signed by Neoklenberg, the parties teok the mmtter up 
with the Gontinentel ond Commercial Netionel Bank in refere 
enes to the releasing of the second mertgag® of 967,590... 
Becklenberg gave tectimony tending te shor that he was 
ready, willing end able to osarry out the agreesent, but thet 
Fuchs refused to do so; he further testified that he had 
ample means to pay the $67,500.00, and that he subaitted 
te the bank ecrtain real estate located in Chicago, but 
thet he wos unable to get Fuchs to meet him with the bank 
officials so as to close transxetions in this respect. Om 
the other hand there ene evidence given by Fuchs and a Viue 
President of the bank to the effect thet Becklenberg was 
not able to corry owt the trensections becruse the bank 


refused to loan him $67,500.00 on some reel estate which 
Becklenbderg submitted and which was owned by hin and leemked 


on the north side of Ghicage. 
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Fuehs gave teetimeny to the effect that the reason 
he wos omxious to soll the property, wae on seccount of his 
imability to raise the necesuzry cash toe pay off the $67,500.00 
snd that unlewa he did 9@, #11 of the sortgave wicht be foree 
@losed; thet the $67,500.00 wes 4 @hll loam. He further tes= 
tified that when the tank refused to loan the $67,500.00 he 
told Becklenberg he would give him a few days longer te carry 
out the deal and that Becklenberg replied thet it was mo use 
that he could not raise the money and that the desl was off, 


The ¢vidense tende to show thet aftersards the cone 
treet exequted by the defendinnt ond Gecklenberg wae filed for 
record in the recorders offiee; that goemtime aftervarde 
heoklenberg tendured deeds te his *ieconsim fares to the 
defeniant, out thet the defencomt refueed to acecpt thes. 


On the trini of the ease, plaintiff took the posie 
tion thet when he introdueed Becklenberg te Fuchs, they enter . 
ed into on oral agreesent for the purchase and sale of the proe 
perty in question on’ thereupon he wes entitied te his com 
aission, This evidence was objected to by counsel for the 
aefendiont on the ground thet evel etetenents made betwren 
Becklenberg and the (efendent prier to July 20th were merged 
in the written contract executed by them on that date, and the 
ebjeetion was overrmie4. The plaintiff also teck the position 
thet he wae entitled to his commicsions by virtue of the fact 
that Fuche end Beckienberg bad entered into the written con- 
tract for the purchose and eaie of the property on duly 20th 
ami that Becklenberg was ready, sble and willing te carry 


out the written =greenent, 
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The defendynt's position seems te heave been 

that the roicon the deal £1) through wou because of the 
imability ef Secklenberg to release the $67,500.00, second 
nexrtgnge on the property, Me ance no objection coneerning 
the Sieconsin farms ead in his brief filed here, counsel 
for defendoget etates that the written contract waa a binde 
ing sgreeuent which might be specifically enforesd. The 
defentont ankes a further point thet im ne event was pleine 
tiff to be paid unless the den] wae consumeated and thet 
since the desl fell through, rlisintiff wae entitled to ne 
sommlesion. A further point is that rlaistiff eannet sine 
tain his euit beeauge the written agreement wen recorded 
omni it mis expressly ateted therein that if the agreement 
wag recorded, if would be aull ond void, 


¥e have not Cleenseed #11 of the evidence, because 
there suet be 2 new tricl. ‘Shether the plaintiff vould be 
entitled to his cemviasion, even though the deal wae not 
soneumaated, depends upon the evidence xg to whet his agres- 
gent was with the defendant, «nd we think we sought to say, 
thet although neither plaintiff nor the defeniant signed the 
written decument in referener to the commission, yet we thiak 
that docu nt is sdmiesible as some avidenes on the question 
of whet their agreement was, se ere further of the opinion 
that the evidenes in the record fails to show thet Becklenberg 
emda Fuchs entered into such an oral arrangenent in regerd to 
the property as would werrant the plaintiff im claiming his 
comission. Ye think thet ors} agreezent between Fuchs ond 
Becklenberg is ast to be considered ae a finished agreenent 
between the parties, but was only 2 genersl outline which 
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was afterwards reduced to writing. ®ut the evidence given 
provided it did not contradict or vary the written agreesent 
wae admisaible, we are further of the opinion that any 
Gleim plaintiff might heve for bis eommissions wee not lost 
by Virtue of the recording of the document. fhe evidence tends 
to show thet plaintiff did not record the document, but even 
if he did do so, thie ought not to prevent Bie fron recovers 
ing if he is otherwiee entitled te it, because the instrusent 
was not tecorded until after the transection fell through. 
But plaintiff contenie that sinee the parties entered into oe 
valid binding agreenent, he we not required to prove thet 
Recklenberg wae ready, able and willing to cerry out the cone 
tract, becsuse by entering into the written agreement, Fuchs 
aeoepted Secklemberg snd this was 2 determination of the 
letter’s ability te perform the contract. fox ¥. Byam, 240 
Til. 391; Bushkiewios vy. gt. George, 226 111. Amp. S10. The 
difficulty with thie contention ie that that wae not the 
theory on which the plaintiff tried the ease, but he soucht 
te prove by evidence the ability of Becklenberg to corry out 
the contraet, “ni this theory ras contrary te Inetruction 8, 
given at the request of plaintiff, which told the jury thet 
if they believed the buyer of the property (Becklenberg) was 
willing to buy the property upon the terme submitted by the 
defendent, then the plaintiff could recover, unlegs the jury 
believed from the evidence that the commissiog wee not pay~ 
able unless the deal mag consumated between the parties. 
This inetructicn omitted the clement of the ability of Becklen- 
berg to curry ont the deal. Anothe? instruction laying down 
an abetraet proposition of law wee given at the recueat of — 
plaintiff in which the jury were told thet « breker rae 
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entitled to his comiesion where he preoured a buyer rhe 
whe rendy, filling and uble to buy wpon the terme of the 
seller, 


Although the point is not made, we think we ought 
te aay, Sinor there aust be a sew trial, thet inetruction 
fio. 8, was aleo wrong im that it aeeumed thet Fuchs withdrew 
from the contract und refused to carty 1% out. This wes a 
queetion thet wie disputed and therefore, show d have been 
left to the jury, beenuse the evidence of the defendant 
tended to show thet the fsilure te exrry owt the transaction 
wae Occasioned by the inability of Secklenberg to release 
the $67,500.00 mortgrnge. Inetructions Nos. 4, 6 end ? son 
tein aubstentially the same secumption, 


Be think too, the court erred in not permitting 
oounet] for the defendant to examine Becklenberg as te what 
Fuchs said at the ties he demanded a release of the premises 
from the cloud qaused by the filing of the comtract in the 
reoorder's office which Becklenberg tertified he caused te 
be recorded. ta are slee of the opjmion that the instruction 
given on the question of interest was inaceureste beenune it 
did not require the jury te find that the delay, if any, ms 
wnveneonable ond Texntious ae the statute provides, loweter, 
it is apparent thet th= jury did net imelude interest so ve 
axe not revereing the judgaent because of this instructien, 
put, as there ie te be a new triel we sre calling attention 


to ite imacourney. 
The judgnent of the Cirevit Court ef Cook County 


ig reversed the cause couse resanded, 
THANOU™ alo TAYLOR, Jde Ga SUR. REVERSED AND RiSABDES, 
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WR. FRESIOIAS JURTIG® O 'GORSOR delivered the 
opimion of the court. 


By thie writ of error Arthur . Jones seeks to 
reverse an order entered on the 17th of July 1923, by the 
Cireult Gourt of Gesk County, authorizing the receiver to poy 
hie selieiter the sum of $505.00 out of the proceeds in the 
receiver's hands, 


we hawe this day filed an opinien involving an order 
entered by the Circuit Gourt in the soue proceeding, where we 
Gisposed of the matters in controversy beteeen the parties as 
well ag the #560.00 imvolwed in this writ of error, so that it 
is wmneotesery to state anything further in this opinion, all 
matters having been disposed of end eonazidored in the opinion 
filed in appesl Bo. 28681. 


in a7oordanoe with thit opinion, the order in quees- 


tion is reverged and the satter resanded, 
REVERSES ARS REVARDED. 


THOMSON AL TAYLOR, dde GONGUR, 
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Defenudsnts in Error, 
ERAGR TO 


“| GIAGUIT COURT, 
See £5, i { ; GOOR GOUNTY, 
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/ Opinion filed Apr. 2, 1925, 


BR. PRESENING JURTICE OS OOHEGR delivered the 
epinion ef the sourt. 


Gomplainants filed theiy Bill sgzinet the defend- 
ante preying that they be deereed to heve a vender’s lien 
om oremises Looeted in Yilsette for euch anount as might 
be found due sn¢ swing to thes upen an aeseunting. Come 
pleinanta position was thet on Mergh 3, 1926, they entered 
inte 4 eritten contrest to e411 a eertein lot upon which 
they were to construct » resistence fap the defendant MNenry 
Meinhausen for 11,500.00; that afterseards on Unrch 23, 1920, 
complainants conveyed the presises by warranty deed to the 
defensant Hary S. %. Heinhausen, vife ef Henry seinhrusen, 
at the latter's request, ond complainants claim thet there 
was a belance of £1850,00 with interest, due them, less rhat~ 
ever gum sight be deducted therefrom for sdjustment sf the 
1920 taxes, The defeninnte filed un ensver in whieh they 
get up that they expended, et the request of the cowpleinsents 
in ead sbowt the completion of the building,certein sume of 
woney in addition to the paysente which they sade ccouplnimants; 
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averréed that the complainants had not completed the building 
and there waa nothing due; thet on secount of the inferior 
material used by the complsinants in the cenetruction of 
the building, «nd iaproper workmanship, it would take anprox- 
imutely 85,000.00 to slace the building in good condition, 
end in aceoordance with the terme ef the contract entered 
into between the parties, and that upon on secounting being 
had ae prayed for by the complainants, there would be found 
due and owing from the complainants to the (efendaats sors 
then $5,000.00. A replication was filed. The defendante 
filed a eress-bill, wherein they cet up substantielly the 
game watters ac these that were alleged in their anawer, 
exoept in greater detail and preyed that an secounting be 
taken and a decree entered requiring the complainantea to 
peg to the defendants and eross-compleinants the amount 

thet might be found due. An answer wea filed to the crose=- 
bill and issues joined. The couse was referred to a master 
in chancery. fhe master proceeded to take proofs and after 
he hed taken about 70) pages of evidence, the parties on the 
20th of tarah, 1925, entered inte a written agreement to 
arbitrate the natter in controversy, snd the same cerson 
before whom the cause waspending 2e aaater was named a8 
arbitrator and, on Geteober 24, 1933, he ande hia report. 

It was filed in the pending cause on Eevember 27 following 
and a decree entered on thet dete finding that there was a 
balance due complainants of $1734.55, fer which complainants 
were given a vendor's lien, ‘fo reverse the decree the deo 


fendants prosecute this writ of error. 
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The agreenent to arbitr,te the aatter in contro- 
verey, veoited thet there w.6 then existing « dispute be= 
tween the parties in regard to the premises in question, which 
controversy we more fully set forth in the pleadings in the 
cause then pending in the Gircult Court of Gpok County; thet 
that gauge hed been referred toa @ waster in chaneery and 
was there still pending, and thet a great deal of evidence 
bad been taken before the master and that there still re- 
mained much additional evidence in case the enuse should 
be prosecuted to a finnl determination before the master. 
4nd it wos agreed that the controversy between the parties 
be irrevocably submitted to William H. A, Rust, ae sole 
arbitrator, to hear and determine all metters of law and 
fact involved upon the following eonditiogs: (1) thet the 
arbitrator should determine the controversy upon the evie 
fence already taken and heard by him es master and upon 
his personal igepection of the premises and auch further 
evidence as the arbitrator, after such inspection, aight 
desire to hear; thet the arbitrater micht in his diseretion, 
have the preaises examined by any competent building contract- 
or not interested in the controversy and teke hie advice. 

(3) That the parties and their counsel should be permitted 
to be present at any inspection of the promises made by the 
arbitrator and point out to his any matters they might dee 
gire and thet counsel for both parties might have the oppere 
tunity to present arguments to the arbitrator before the final 
decision. (3) That the arbitrator should sake his find- 
ings in writing and file sage in the cauwwe then pending; 

that his decision should be conclusive,finel and binding 
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upon the parties; that upon such award being filed in the 
pending cause 2nd upon notice to counsel either party might 
have ® final decree entered in accordance with the finding 
ami decision of the arbitrater; that if the arbitrater should 
find there was any sum due from the defeudente to the come 
plaiuants, then he should determine whether complainants 
were entitled to 6 vendor's lien on the premises, ond if he 
shoul?c so find, then a decree might be entered that the 
complainants bave « vendor's lien of the premises for the 
amount due, together vith costs, if any. (4) It was fure 
ther expressly agreed that if = deeree was so envores in 
the cause, it showld be final and ceneclueive upon all the 
parties; the parties having expressly waived eny and 211 
errere that might intervene, end that no appesl or writ of 
error ghould be prosecuted to reverse, vacate, set aside 
or sedify the decrees; and (5) thet the costs theretefore 
expended and ineurred in the cause, ineluding the coste and 
@xpenaes ineurred before the acter as well as the expenae. 
of the arbitrator should be borne and paid by the parties; 
that the seid arbitrator shell include in hie award hia dee 
tersination and finding as to the asount of such costs and 
expenses and the provertion thereof te be paid by the reee 
pective patties and that his decision should be final ond 
conclusive, 


It appeare from the record that after the arbitrae 
tion agreement was entered into, the arbitrator tegether with 
the partics, viewed the premises twioee, He sade up his ree 
port in which he states: “i desire to aay at the outset, 
that the record contains a large: mese of evidence ond 1 have 
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spent = great dewl of time in hearing the testimony and in 
reading over the evidence, even having gone so far aa to 
personally inspect the property in question, which is located 
in Wilmette, Illinois.” fhe arbitrator then finds that a con- 
tract was entered into between complainants ond the defendant 
Henry Meinhaueen for the sale ani purchose of the property 

in question for $11,500.00; that the contract of sale pree 
vided inter alin that the complsinants in eddition te equip= 
ping the premisee in the usual and evstomary way should ine 
stall » hot water boller, heater, toilet in the basement, 
sereens and sere¢n doors und certain other improvements; that 
the defenients contended that the building head not been cone 
structed or completed in 2ocordance with the terms of the cone 
tract entered inte between the parties; and thet on the other 
hand complainants’ position wee that they hed net only come 
phied with the terms of the contract in every respeet, but 
had done more then wre required of them by the terms of the 
contract. He further found that there was a great mase of 
irreconcilable testimony; thet under the law a substantiel 
complianee with the terms of such a contract wae sufficient; 
that he hed been given eprortunity of secing, listening to 
and watehing 211 of the meny witnesses who had testified bee 
fore him, "plus the epvortunity of twice examining the builde 
ing in question, I have very corefully epplied a1) the known 
teste of credibility to those witmesses because it wee ay 
desire to pass upon the questions involved conscientiously 
and theroughly end I believe i am in a position te do BO" 
The arbitrator stated that he disliked to coment on the 


testimony of any witnesses, but felt constrained to say that 
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one or more of the witnesses in a desire to be sucesasful 
in the outcome of the litigntion, exceeded the bounds of 
prudence and oredibility, to say the least; thet he viewed 
with suepicion the testimony of such witnesses; that there 
wag nojdoubt thet the defendants had some causes of com 
plaint, but that the numerous somplaints and objections 
made by them rere not werranted, He then found six specific 
iteme aggregating 6268.25 for which the defendants should be 
given credit; that the defendants were not justified in make 
ing eny further claim for any slloranes; thet cowplainnnts 
had substantially complied with the terms of the contract 
end were entitled to recover $1993.58, less the $268.25, 
leaving a net balenee due of $1724.33, for which amount he 
found the complainants were entitled to = vendor's lien. He 
further found that the defendente had s0ld the property and 
were not ocoupying it «nd thet the building in question com 
pared favorably with the surrounding buildings in the ncighe 
berhood. 


le. The deofendsnts filed objections to the arbitrae 
tor’s award ond contended before the chancellor that it should 
be set aside, becouse his avard shored that he was diequalified 
by reason of his bies and prejudice. This was the principal 
argument made befere the chnheellor ae shown by the record and 
it wae to the effect thet bias and prejudioe ms shown bee 
gause the arbitrator found against the defendants, Counsel 
expresaly atates that he does not wish to berundemresteod as 
intimating that the arbitrater intended to act dishonestly, 
wat that hie award shows thet he was in syeh a frame of mind 
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as not to give an iapertiel decision. The srgument is a0 
obviously untenable, thet it could not be axinteined in 

any court of justion. > aay that beenuse the amerd waa 

made by the arbitrator ageinst the defendants, thet thia 
showed prejudice ani hic award should therefore, be set aside, 
is equivalent te esying that every decision of every court 

or jury ws the result of prejudice or bias, beesuse they 
found ageinst one of the parties. Upon 2 onreful consider= 
ation of the record, we ere clearly of the opimion thet it 
disdioses that the arbitrater gave very esreful considerse 
tion to the azeter before him. He expressly states in his 
report thet he bed exenined the evidence taken before hia 

ao a master, which was hie duty under the arbitration agrese 
ment, that he observed the «itnees@s whe testified before hin; 
that he examined the presises twice and after this he fand 
that the complainant had subetanticliy complied with the 
terms of the contract, end further that the complaints aade 
by the defendants were ummmrrented, exeept in a fer small 
matters, Yhers ic no merit in the csmtention made. 


2. A further eontenti-n is made by the defen‘ants 
that the award is void beceuse the arbitreter failed te pro=- 
eeed in conformity vith the subsiseicn agreement. It has 
long been the established lax, as counsel for the defendants 
eentends, thet the ecle emthority in euch s esse ae the one 
at bar, is found in the submission agreement, snd thet shere 
the agreement is mot substantially followed, the award will 
be set aside. In suprort of this contention, it is argued tht 
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the arbitrator dic net prooeed in accordance with the gub= 
mission #greoment, in that he failed to consider the evidence 
which had theretofere been taken before hin as a aneter in 
chanoery. From what we have slresdy arid, we think i¢ appears 
that the argument is unsound, fhe arbitrator's report ez- 
preesly stated that he did consider such evidences and in addie 
tion viered the premises twice. it ig further s2id thet the 
award is void, beovuse it appears thet the erbitrator, can- 
trary to the submission sgreenent, compared the building in 
question with other buildings.in the neighborhood, We have 
not the evidence in the record before us and it aight be theatwhen 
the porties appeared before the arbitrator they aay have mde 
eompleinte in regard to the ceomdition of the building in cuez- 
tion by comparing it with other buildings leesated in the 
neighborhood. towsver, this ies of bet ainor isportenc? since 
it clearly sprears that he considered ell of the evidence taken 
before “him as seater aw reli as bie view of the premises. 

It ia further argued in this connection thet the award is not 
responsive to the issues beczuse it ignored the etter set 
forth in the eressbill. Y¢ thimk thie is net berne out by 

the recerd, because the record dissleses that 811 antters in 
controversy between the parties effecting the property in 
question were submitted, snd it eas not necensary thet the 
arbitrater shou'd refer te the various pleadings in his ree 
port, end our Supreme Court has held in the case of Stenrng Ve 
Sope, 199 111. 40, that where the entter in controversy rem 
lates to oross money demands, the better practice is for the 
arbitrator to find the amount due from one of the parties 

te the other a8 @ gros# sum ani not te go inte details. 
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it is next argued that the arbitrator failed to 
pass on 211 antters submitted tc him, 2nd therefore, hie 
award should be eet eside. in this connection it is pointed 
Gut that the aubsi€§sion agreesent expressly provided thet 
the arbitrator shou)d determine the cxount of coste and exe 
penses and the proportion which epah of the parties shovld 
pay anc thet no euch finding hae been meade. Unon 2 considere 
ation of the report, it is clear that «11 of the coate were 
awerded agninst the defen’unte, becanee the arbitrator ere 
pressly finds that the compleinante had substantially cone 
plied #ith the requiremente ef the eontraet entered inte bee 
teeen the parties for the curchace and gale of the real ese 
tate; thet the ceplainte mxde by the defenicnts vere alecet 
wholly wnwarranted, and under the helding ef the Stearng oese, 
we think the report in thie respect was sufficient. To the 
same effect is the onee of Podolsky v. Beskin, 294 111. 443, 
where it was said, (p.450) *fne object of arbitration is to 
avoid the formalitica, delay and expense of litigation in 
gourt, end the decieion of the arbitrators, seting within the 
geope of their sutherity under the submiesion sgreesent, is con 
Gusive on the parties upon astters ef law end fact.* 


‘3S. %Ut ia next centended that the court erred in 
refusing to admit evidence offered by the defendente te shew 
thet the avard wae excessive, ond that thie acceared on the 
face of the award. It ic ssid thet the award eas execssive 
in thet the claisa «ade by complainents in their bill was for 
$2550.00, less an adjustaent for the taxes of 1920, while the 
award wee $1992.58, less a eredit of $368.25. It must be 
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Temembered that complainants bill was filed July 3, 1926, 
more than three yeara before the arbitrator sade up hie 
report. Moreover, the submission agreenent subsitted ail 
matters in controversy in connection with the property and, 
while i¢ referred to the olendings filed in the oase, this 
wee only pointing out in & general my thet the astters 
submitted referre< to the proverty in question, and it eane 
not be aaid that complainsnts were Limited to the amount 
set forth in the bill. 


4 I is further contended thet the decree entero 
e@ is erroneous, because it treate the award mede by the are 
bitrater ae a uester's report. %e think this is not warranted 
by the record, Ye think it elear, thet while the anster and 
the arbitrator was the same person, that the report made by 
him wae made a2 an arbitretor. 


We are of the opinion thet the arbitrater substan=- 
tinlly followed the submission sgreement end the desres is 
affirmed, 


AP? INES, 


THOMSON ANO TAYLOR, JJy GONGUR, 
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APPRAL FROM 
Ve MUNICIPAL COURT 


OF GHIGAGO, 


Opinion filed April 29, 1925. 


WR, PAESTOING JURTICe O'GONNOK delivered the 
opinion ef the court. 


Plaintiff brought euit ageinet the defendant to 
recover damages cluimed to bave been sustained by reeson 
of his automobile being struck and damaged by one of de= 
fendant's trucks. He claimed that he had been required 
to pay $100.00 to repair the duaage to his sutemobile, and 
that he also peid 986,00 for renting another automobile 
@uring the period of time which it took to repair the das- 
aged ear, There was a trinl before the court without a 
jury and = finding ond judguent entered in pleintiff's 
favor for $122.41. 


fhe record diseloses that plaintiff, who was an 
interior decorator, and who used a ford mtonobdile in his 
business, woe driving east in Jackson Boulevard at ebout 
three o'clock on the afternoon of January 8, 1923, and as 
he was crossing Paulina Street, hie autemobile was struck 
by & truck which wee being driven gouth in Paulina Street 
by one of defendant(s employes. The car was repaired by one 
engaged in that line of business and who made a charge of 
$82.49, which the plaintiff paid. The evidence further shored 
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that during the tiwe the plaintiff's truck was being re- 
paired, he hired snother ford truck end used it in the cone 
duct of his bueinese for which he paid a rental of $8,0¢ 
per day ani the court made an allowance of 440,00, the 
evidence showing that it took five days to make the ree 
pairs. 


The defencent contends (1) thet the grenter weight 
of the evidence shows that the defendant wae not gailty of 
the negligence charged; (2) That pls intiff vos guilty of 
oontributery negiigenee;and (3) That theevidence does not 
gupport the sliewsnes for rental of the automobile. 


The evidence introduced on behalf of the plain- 
tiff tended to show that plaintiff wes driving hie Ford 
oey Onset in Jnckson Boulevard at about twelve to fifteen 
miles per hour; that defondsante' truek, which had e cap- 
acity of about five tone, wee being driven south in Paulina 
@trect at about the eame rate of speeds that the driver did 
not etop st the north side of Jackson Soulevard, tut procesd- 
ed across thet street without elackening the epeed of the 
truck; thet the collisicn oemurred in the south half of 
Jacxson Boulevard and about .n the west or southbound etreet 
qr track in Pauline Strect. The front of the defendant's 
truck struck plaintiff's Ford about midway on the north side 
of the cer, Fimintiff testified that he 4id not look tevrard 
the north as he approached Faulina S®reet but only looked 
toward the south; and that he id not see the defendants 
truck until the collision, An examination of the record 
indiesntes thet pleintiff was « foreigner and spoke cur lange 
wage with difficulty and it is clear thet he did not albays 
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Understand the questions put to hin. After giving this 
testimony ve was asked; |, Didn't your sight cover the 
field, the width of the bowleverd? 4. Yes, i look at 

him Fight; I sven hin from the Left side. & Mid you turn 
your hend? A. I turn thin way, (indiesting) and 1 seen the 
truck ia going too fast: 1 ecowld not stop my muchine.* 


For the defenitenta witnesses testified that the dee 
fendante® truck was stopped before entering the etreet inter= 
section, snd then started up slowly s¢rese Jackson Bouleverd, 
The driver of the truck testified te thie effect end further 
that he did not see plaintiff's truck until he reaghed the 
center of the interaeetiong that when it acpeared there was 
about te be & collision pluintiff *etepped om the ges* in 
an ende@sver to pase in front ef defenienta’ truck; that the 
driver of the truck was unable @© atop in time and the cel- 
ligion ocourred, From this it is obvious that the driver of 
the defendants’ truck wae negligent in failing to leek for 
traffie; moreover, under the statute, plaintiff had the 
¥ight of way. Gnlmon v. Hilson, 227 111. App. 2863 Upon 
an exnmination of o11 the evidence in the record, we are 
weble to say thet the finding of the trie) court in favor 
of the plaintiff 22 te the negligence of the defendant and 
es to whether plnintif’ was guilty of contributory negligence 
ia ageinet the wanifest relent of the evidence, %@ think 
these two questions were proper ones for the trie judge, 
amd in these elroumstances, we would not be warranted in 
disturbing the finding of the court unless we are able te 
gayv thet auch finding is egeinet the sinifest weight of the 
evidence. ‘This ve ere wnable to do, fe think it exanet 
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be onid that plaintiff was guilty of negligenes, 28 & mtter 
of lar or ae o oatter of fact, wut that theee questions were 
for the trinl judge. 


The evidcenes discloses that the deaace done plain- 
tiff'a Ford truck was repeired by « men who woe engaged in that 
businese and that pleintiff’ wos charged fer such repairs 
$02.49 which he paid, hie wee sufficient proof, there being 
none to the contrary, Zloyea v. Plaetie, 252 Ili. App. 183. 
However, vlaintiff did offer ad“(itionel evidense on this 
point. But defendant contends that the evidence on which the 
allowence of £$40,00 paid by plaintiff for the tental of another 
Ford truck during the tiwe hie truck wis being repaired was 
insufficient, because the evidence shows that plaintiff rented 
the truck from © private persen not engeged in the business of 
renting trucks, and thnt the evidence did not show that the 
charge of $8.00 per day wea the uauel, reagensble and customary 
oharge. Thelt plaintiff would be entitled to thie expense is 
not disputed by the defendant and the law werrants euch an 
allowance. NoGabe v. § Oem hweatern Ry, Gx 
fll. App. 98; Ivsvie ve Pierson, 43 111. App. S79. Gut the 
defendant contende that he evidence is insufficient. The 
evidence tend« to show that pleintif’ rented the truck fron 
a Yord dealer ant paid him 68,00 per day and that he used this 
truck five dnys during which period bie demaged truck was be- 
ing repaired. A witness for the defendent testified that he 





waseuployed by counsel for the plaintiff; that prior to thet 
time he hed driven a yellow taxicab for about a year; that he 
passed the Yor@ Rental Company on Michigan Avemue where ad= 
verticements vere digplayed to the effeet thet that company 
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would ront se Pord oar for from $8.00 to $10.00 per dey. 

Be further testified thet be wae familiar with charges 

mie by gatage compeniee for sugh renfel; thet he had 

heen with persons thet hired some of these Bore for 

the purpose of taking trips into the country. This is 

all of the evidence in the record on thie point end while 

it is rather meager, we think it is euffielent wader the gir 


Sutie ti ROBB. 


The jutguent of the tenicipal Geurt of Ohierge 
is affirned, 


APF LRUED, 


THOMEON AD TATLOR, da. GONCUH, 
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Opinion filed April 29, 1925. 
GR. PASCLOLRS dUETICE OF GORMOR delivered the 
Opinion of the court. : 


¥rank Sumneie filed o motion in writing to open 
end waeate = judgment for $800.00 entered by confession 
agrinst hie snd for leave to plesd, The sotion was denied 
and he appeals, A mumber of documents which the clerk Rae 
@pied inte the record, have on motion of plaintiff been 
etricken beenuse they were not ineorserated im the bill of 
exeeptions, #0 that there ie before ws only the declaration, 
cognovit, judguent, the order denying the defendant's motion 
te vacate the judgeent and the order allowing the eappesl and 
approving the app@al bond. 


On & sotion to waeate a judgment entered by sone 
feasion, the controlling imouiry ia whether there existe an 
equitable reason for opening the judgment te let in a defense 
and the question is not whether the judgsent ahould be set 
aeide for errore of low. Moyses v. Sohendorf, 238 111. 72%, 
In the inatent ease, therefore the question is dees the record 
before us disclose that the judgwent is mecuitable? it is 
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alleged in the declaration that on the 26th of June, 1922, 
the then ommer of certnin premises in Cicero, Illinois, 
entered inte & written Lease with the defonient, whereby 

the premises were dewised for a period beginning October 

10, 1982, for a term of one yenr at = rental of $600.00, 
payable in monthly inatallments of (56,00 per month; that 

the defeniant entered into the possession of the prenises 

on the 10th of Ogtober, 1922 ond continued in such possession 
wntil January 2, 1994, 4nd it is alleged that there wee due 
ond unpaid (750,00 rent whieh acorued during the three aonths 
which the tenant held over under section 6 of the lease, 

The cognovit filed admite that the $750.00 is due ae alleged 
and in sddition §50,00 for plaintiff's reasonable attorney's 
fees and other costa. From this it appears that while the 
lease required the payaont of a rental of $50.00 per month 
during the term covered by the lenge, 1t contained a fure 
ther provision that in onee the tennant held over, he would 
be required te pay #250.00 per month, becevee it is o lleged 
that under section 8 of the lease there wee 9750.00 due as 
yent for the three months vhich the plaintiff held over, 

It ia olear that this rent exnnot be considered ag liquie 
dated damges out as ao penalty, and therefore, plaintiff 

is entitled te recover only the dameges which he has actually 
geatained. Scofield v. Sohendor?, 95 111. 190. Where the 
amount agreedupon to be paid in case of breach of contract is 
out of proportion to the probable damages sustained, the court 
will treat the same as a penalty. Iroquois Furmage Vv. filkin 
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in the inotant cace, on the record before us, it 
would be uneconseionable te persit plaintiff to recever 
$260.00 per wouth where the rental reserved by the lease 
was Wut $50.60 per month. The court should have sustained 
the defendant's motion to open up the juctgment and for 
failure to de so, the order appesled from ie reversed and 
the eause renanded, 


BEVEASED AWD REWANDRD, 


THOMSON ABD TAYLOR, JJ. GONCUR. 
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Opinion filed April 329, 1925. 


uM, FPRESIOING JUBTION O'GONWOR delivered the 
opinion of the court. 


Plaintiff brought suit agninet the defendant te 
recover $7700,.00,— a verdict wes venédered in bis fever for 
$2860.00, ‘The court required a remittitur of #790.00, ond 
judgment wes entered fer $1890.00 


The demeges which pleintiff elsiaed were made up 
of three items, as appears by his statement of cisim. As to 
ehe firet item plaintiff alleges thet he was the owner of a 
7} ton motor truck which on the 16th day of January, 1991, 
he delivered to the defendant for storage; thet aftereards 
the dofendent rithout authority "placed anid truck in active 
servios for twenty-four hours per day, for 100 days, between 
January 16, 1921 ond April 28, 1971*; that the defendont 
thereby beoome Liable te pleiatiff for the resegonable rental 
value of the truckj; that the reseonable rentsl velue of the 
truck wes $30.00 for each eight hour period and that, there= 
fore, he was entitied te not less then $4,000.00. he second 
item in the statement ef cleim is thet the defendant during 
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euch period of tine = (between Jnnusry 16th end April 28th, 
1922) permitted the trugk to be so negligently and carelese- 
ly used that it was damageds that by reason thereof it re 
quired sixty days to repair the dewage, during which period 
Plnintiff wes deprived of the use of the truck end thereby 
Lost profite which he would have earned, amounting to 
$20.00 per day or & net eum of $1200.06, Ag to the third 
item, it is alleged thet during thet period the defendant 
used the truck no cureleanly and negligently that the truck 
wae dacaged to the extent of $2,000.06. 


Yo the statement of ¢lnaia the defendent filed an 
affidavit ef norits setting up that Lt 014 the truck to the 
plaintiff and thet plaintiff exceuted » chattel sortgnge for 
the balence of the purchase prise of $6,000.00 which was evie 
denoed by hie promissory notes; thet plaintiff meade defeult 
in peyment and thereupon dsfeniant took posseseton of the 
truck in Jenunry, 1971; that pening s sale of the truck under 
the chattel sortgage or other agreement that aight be entered 
inte betveen the parties, the defendant atered the truck and 
afterwards plaintiff made eleaim agrinst the defeniant for 
elieged damages to the truck while it wae stored and for an 
alleged use of the truck by the defendant; the§ afterrerds 
the partice aude o new agreement Gh which sll differences be- 
tween them were adjusted whereby the defendant wade no charges 
for storing the truck end further agreed to make certain ree 
peize on the truck without charge te the olaintiff, and extende 
ed the time of payment of the balance due; that under thie 
agreement plaintiff on duly 14, 19°] executed « new chattel 
mortgage and his notes for the balance due for the truck and 
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thereupon the truck was delivered to the plaintiff; that 
afterwards plnintif’ ome sgain in defoult in payment ond 

the defendant agein took posaeneion of the truck and later 
another agreement wae entered into between the perties 
whereby the seoond chattel sortgage and notes were surrendered 
and the nlaintiff made «© third ehettel nortgrge on the truck, 
together with hie notes for the balence then due on the pure 
chace price, The affidavit of serits denied thet the defend 
ant placed the truck in actuhl services; that plaintiff had 
lest any profite while waiting for the truck te be renoired 
and denied that the defentont hed eerelessly and negligently 
used the truck s@ a8 to deumge it. 


Plaintiff geve teetimony te theeffect that he 
purchased the truck for about $8,000.00 August, 1920, paid 
$2,000.00 om account of the purchace price end executed hie 
note and a chattel cortgace to seeure the belance; that sose- 
time in December, 1920, when work was rather slack, he re- 
eumated the defensent te store the truck for hin; that an 
agreenent te thie effect was rexched souetime during the 
early pert of Jonumry, 1991 snd the truck wee delivered te 
the defendent on the 13th day of thet wonth end placed in 
aterage; thet aftervards plaintiff meds complaint to the dee 
fendant that the truck was being used and that on or about 
April 28, 1991, the defendant saw the truck and 1¢ was then 
greatly demaged and he agein cowpleined of this te the de» 
fendant; that he then told the defendant that he wanted te 
take the truck as he head some werk to de and the truck seeus 
to have beon delivered te ‘hin about that time. He further 
testified thet the truck was in such condition that it could 
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not be used and therefore, he vould not do the job which he 
had obtuined and that it wae returned to the defendant with- 
in a few dnyay that afterwnrds from time to time he tried 

$o obtain the truck, but eas unable to do so beonuse the 
defendients were repeiring it; thet on July 15, he executed 

n new chattel mortgage ond on that day, or the day following, 
he obtained the truck from the defendentg the latter having 
ade some repairs on it and if appears that after ebtaining 
the truck at that time plaintiff used it until semetine in 
the following Decewher, when the evidence shers the defende 
ant agein took the truck wader the ob ttel sirtgage because 
of plaintiff's defewlt in feiling to pay the notes when they 
dame due and plaintif? agein executed a third chattel mort- 
ange for the remainder of the purchase price, rhich waa 
evidenced by his promicsery notes, Aftereards 211 of the 
netes were paid. fhe evidence further shows that on July 
13th, the tise of payment wae extended and the several pey- 
genta were reduced in amount; that agein in Decesber, an 
extension wae made and there wig some further reduction mede 
in the anount of the payments. Other witnesses testified 

on behalf of the plaintiff tending to shor thet the truck bed 
been used between January 12th end April 28th, 1971, Witnesses 
for the defenient testified and denied thet it hed aate any 
use of the truck while it wns in storage or that if had ree 
ceived any profits for the uee of the truek, 


The evidenes given by the pleintiff as well as that 
on behalf of the defendant indicated that if the truck was 
used while im storage, i¢ waa cone without the suthority of 
the <efendant, although evidences wes given on behalf of the 
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plaintiff that sight indiecte thet some avthoriaed use wae 
made of the track by the defendont,. 


Inetructions were given at the request of both 
pertios But nene of thew advised the jury on the question 
of olaintiff', claim for damages fer the reasonadle rental 
value of the truck during the time plaintiff elaimed it wae 
used by the defendent. fhe only inetruction thet touched this 
question was one given et the request of the plisintif? which 
told the jury, smong other things, that if plainttff stored 
the truck with the defendsnt under an arrangement rhereby the 
time of payment of plaintiff's notes for wart of the purchase 
price was extended and plaintiff wae to pay the defendant 
aternge charges, then if defendant without authority used 
the truck, it vould be a violation ef such agreement and the 
defendant would be Lisble for any daangea sustained by the 
plaintiffe reaulting from auch wee, Thin 4i4 not tell the 
jury that they might, im fixing plaintiff's dogages, give 
him the reasonable rental value of the truck for the tine 
it wee weed by the defendant without authority. Woersever, 
we think the evidence on this phase of the case is of such 
en uncertain character as not to warrant the aliowance of 
any substantial sum ome of the witnesses testified that 
the truck wxs used but treo deye. Paintiff testified that 
gome of the men in charge of the plant where the truck wae 
atered told him that it wae used two months and plaintiff 
tentified that one of these sitnesses whe seemed to have been 
iu charge of the planes, told plaintiff net to advise the 
defendente’ officials thet the truek hed been used end thet 
the witmers would pay claigtif?$400,00 and that be would 
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vepair the truck. Thies tertisony strongly indiostes thet 
4f the truck wee used for any length of time, it wae rithevt 
the authority of the defendant, 


Ae to the sovend item of damge claimed by the 
Plaintiff, vig. $1200.00 fer lene of profite coorrioned by 
the faet thet 1% took sixty days tine ta repair the doage 
done to the truck, there ia little or so ewidene: and thet 
item seemp to have been praetionlly abandoned in this court 
by pleanviff, There ia no evidence thet plaintiff's profits 
would have been $90,09 per dey for eixty days had be been able 
to get the truck. fhe only evidenes ia thet he had « job 
te @o at Yalow Perk, but could not use the truck on senount 
of ita domaged condition. There ia no evidence at ali as to 
what profite would be received for this work end, therefore, 
ho glaim comeid be prediesnted om thie item, 


The prinoipal @leiu aude by the platntiff is thet 
the judgment should be sustained because the evidence shows 
thet the truck pas so demaged that it would require $2,000.00 
to vepeir it. A witness for the plaintiff gave teetiaony to 
the effect thet he had examined the truck about the latter 
part of April, 1991, end in hie opinion, it would take 
92,000.00 to make the necesgaty repairs. The evidenoe further 
hows that after July 13th, plaintiff took the truck and he 
testified that 221 of the repairs, that were made on the 
truck, were those thet were done by the defendant, the 
Plaintiff and one “ord. 


fhe defendsnt introduced evidence te the effect thet 
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on July 13, 1921, 1% hed made al! of the repairs necessary 
and thet plaintiff in writing acknowledged this to be a 

fact. An inetructinn wae given at the request of the defende 
ant which told the jury thet if they found for the plaintiff 
the menaure of damagee for imjury to the truck while in the 
defendant's poeseseion ee “auch rersonsble cost as the laine 
tiff prudently and in good feith expended, including the 
rensomable walue of bis oven servines, if ony, to repair the 
injury cuptained. This instraction is on the theory that 

ell the repairs hed been aede, ant if se, the proper seesure 
of daanges would be the cost of waking euch repairs and not 
the estimate of such cost as teatified to by the witness Sess, 


We think we ought to gay that the evidenct strongly 
indiostes, as the defeniant contemds, that the truck was pleeed 
iu storage, not st the request of the plaintiff as he here cone 
tends, but at the request of the defendant to protect iteelf 
under the sortgage end indeed this in what slaintif? teatified 
to in the onse of Saith vy. kn inters wl vote 
Soxporetion, vo. 29479, decided by another division of this 
gourt in which onee this very question was involved, The 
@vidence in the record is ef too wneertain ® character te 
form the bagia for the allowance of substantial damages, 





fhe judguent of the Munici onl Gourt of thienge 


ie reversed and the cause remanded, 
REVERSED AND AWARDED, 


THOMSON ANY TAYLOR, JJ, concta, 
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Opinion filed April 29, 1925, 


Hh, PMERTSING TUEPTICE GO  COHFOR acliivered the 
opinion of the court. 


Plaintify brought suit sgninet the defendant te 
recover $1908.76 with interest thereen, claimed to be the 
balence due for a quantity of satin sold by plaintiff? te 
the defendant, The case wee tried before the court with- 
out 2 jury ond there wee a finding end judgeent in fevor 
of plaintiff for the smount of its cheim, $7196.12, and the 
defendent appeals. 


the pleintiff alleged in ite amended statement 
of claim that on December 31, 1919, it aold to the defend= 
ant 3,000 yards of 3% inch satin at 71.65 per yes®g that 
it made oertain deliveries under the order; thet defendsnt 
had paid for some of the deliveries and had returned a cer- 
tain number of yards to the plaintiff by aereement 20 that 
all matters had been adjusted between the parties, except 
two deliveries of the satin which were made on Jume 35th 
and dune 30th, 1920; that these tro shipments were as fole 
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dune 1820 94706/8 Yords $1563, 79 
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for 2562/8 Yords returned 475a4¢ 


Leaving « balance due as oloised by the plaintiff for these 
shipments of $1883.27. In addition to this there rere tre 
emoll iteue aggregating $19.50, about vhich there was ne dis- 
pute. So that the total aseunt claimed by plaintiff was 
$1908.77 with interest thereon, 
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To the original statewent of claim the defend 
ant filed an effidavit of merits in thich he set up, among 
other things, that he owed plaintiff but $116.92; that he 
hed the balance of the goods on hand, subject to the order 
of the plaintiffy and had eo notified plaintiff, Afterwards 
pleintiff filed an smended etetement of claim to which the 
defendent filed an affidcevit of merits, in which it was set 
up, inter alia, thet the getin in question was furnished by 
the plaintiff for eanufacturse by the defendants inte printed” 
labels snd thet sometiae in August, 1930 when the defendant 
out the satin into strips fer the label printing, he discover=- 
ed latent defects in the satin, on necount ef which he was 
unable to use it; thet ween such discovery, being made by 
him, he notified the pleintif® of such defeats and offered 
te return all of the material to the plaintiff. <Aafterrards 
defendant filed interrogatories, end on amended gffidevit of 
merits in which he set up thet on April 27, 1923, he tendered 
$21.69 to the plaintiff, deing the auount then due and owing 
from himg thet the tender wae refused; that afterwards he ree 
newed the tender in open court when it eae again refused; ond 
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thereupon, pursuant to Leave of court, he deposited thet 
amount with the olerk of the court, who was directed to 

pay the sug to the plaintiff upon demand. The amended 
affidavit further set up that on Seoesber 31, 1919, the 
perties entered into on oral agreement, whereby vlzintiff 
agreed to 6011 to the defendant the setin as mentione? in 
Plaintiff's amended statement of claim, and thet it was then 
agreed that the setin should be of « kind and quality known 
ae *inbel finish*; that et thet time end for 4 long tine 
prior thereto, defeniont hed been engeged in the Business 

of printing sad annufecturing cloth labele, all of wiich 

was known to plaintiff, and that plaintiff knew that the 
defenicnt wae to use the getin in printing labels. The 
affidevit then set up thet plaintiff hed made certain delivere 
fies of the satin, which is wmneceseary to refer to here. It 
wag then alleged that the coods in question, which were dee 
Livered by the plaintifftte the defendent and retained, were 
latently defective, in that the aiging had been applied 
improperly te the goods, an*, therefore, the satin wae not 
lebel finished, «hich defect was or showld bmve been known 

to the plaintiff; that it wae impossible for the defendent 

by any of the ueusl or customary tests to discover thie de 
feet, and that he 4i¢ not discover it until he afterwards 
tried to print lebels upon the anterial; that during the month 
of August, 1920, defendent bed part of the satin cut inte 
strips for label printing at which time he discovered the 
intent defects in the satin *whereupon this defendant ferth- 
with notified the said plaintiff of such defects in all of the 


materials delivered as «foressid ond offered to return 211 of 
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the evid mterinl to the said plaintiff.“ 


On the trial plaintiff effered in evidence a number 
of letters par ing between the parties by which plaintiff 
was seeking to seoure paywent for the goods in quection and 
the defendemt wae refusing to pay om the ground that the eatin 
wae not of the quality oslled for by the contract, end that 
he was holding the goods subject to plaintiff's erder, On 
Becomber 31, 1920, the defendent wrote plaintiff a letter 
in which he set wp a statenent of the secount, shewing that 
he owed the plaintiff $1903.72, being the same amount ond 
Dased on the sous items here eued for,lese = eredit for 1077 
yards which he hed on hend end which goods he claimed vere 
defective, snd for which he eleimed a eredit of $1.65 per yerd, 
lenving & bainnee due from the defendant of 9125.78, leas $8.80 
discount, which Left s net awount of $116.92, for which eum 
the defendant sent plaintiff a check, Finintiff refused to 
aceept this cheek and returned it and aiter some further core 
resyondence, the defendent on Januery 8, 1921 wrote plaintiff 
® letter in which he stated "We de net intend te pay for this 
goods and we are holding the goods, subject to your order. 
This is our fine) decision," 


Prior to thet letter the defendsnt on November 

10, 1920, wrote plaintiff = letter stating "We have these goods 
laying im our office awaiting your disposition*®, and on November 
15th in another letter to plaintiff the defendant stated, * The 
merchandise we have on hand which has been laying in our office 
now close on to two months, svaiting ite disposition, should be 
reuoved and returned te the sanofacturer,” Other letters are to 
the same effect. ) 
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Plaintifi contends that ginoe this correspondence 
discloses that the defendent sought to reseind the contract 
om sinoe this was the theory advanced by the defendant in he 
his original affidavit of eerite, he ought not now be permit- 
ted to shift hie position and seek recoupment on the groumd 
thet the goods were not as warranted; that the record discloses 
that the first time the defendant teck the position that he 
wae entitled to recoupment, wae on May 1, 1923, which was 
more then two years after the suit was brought whem he filed 
hie amended affidevit of uerits. This Letter statement of 
Plaintiff is not borne cut by the record, because the record 
Giscloses thet the defendamt's amended affidevit of merite 
which he filed on May 1, 192%, weg eleo on the theory of 
resdigsion ani he did not there set up any facts that would 
tend to sustain the contention that he wae entitled te ree 
coupments fhe first time that the defendent took this posi- 
tion was during the trial when the evidenee and the discuse 
sion between opurt and counsel wee to the effect that since 
the defendant wos not in a position te rescind the contract 
in toto he could not resoind at all. It wee then that counsel 
fer the defendant contended that he was entitled to recoup 
the damages he had sustained by reason of the fact that the satin 
was not of the q@ality purchased, In fact there is no evie 
denee in the record that tends to show thet defendsnt at any 
time accepted the goods in eontroversy, but 211 ef the evie 
dence ia to the effect thet he refused to acoept the goods 
and wanted to return them, But after counsel had taken this 
etand during the trial, he then sought te prove the differe 
enee in the value of the poods as they were delivered in their 
slleged defective condition, and what they would have been 
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worth if of the quality galled for by the contract. The 
defendant having taken the position ee above stated, that 

he had refused 40 2acent the goods in question and that he 
was holding them subject to plaintiff's order, he will not 

be permitted to shift his position during the trial and 

@lsim thet he wee entitled te recoup his demages for breach 
of warranty. Howe v. Fylton, 275 i11. App. 589. And in 

no event would the defeniant be entitled te recoup the enount 
ef his demegea, if any, beenuse 211 the evidenee in the 
record shows, not that he had secepted the setin and ras 
willing to pey what it wae eetually worth, tut on the con=- 
trary thet he lad refused te aceept it, But even if ve 
asgume thet the defeniant would be entitled te reeevp any 
damages he had sustained by rezeen of = breach of rerranty 

of the satin, we think under the fects he lost any such 

Tight beesuce he foiled toe notify plaintiff of any claim 

ef breach of warrenty within a reesonable tiae after he had 
reseived the goods, see. 49 of the Uniform Gales Act, pree 
vides that in the sbeenge of an expfessed or implied agrese 
went, the aceeptance of the goods by the buyer shall not 
discharge the seller from liebility in damages for breach 

of warranty, provided the buyer, after accertance of the goods, 
notifies theeeller within a reasonable tine after he knors 

Or cought to know of euch Breach. Under the facts in the 
record, we are of the opinion that the defendant did not 
give such notice within ® reasonable time as a mstter of law. 
The record discleses that the goods in question were delivered 
to the defendnt on Jume 85 end 30, 1930; that upon reesipt of 
thea, he made the usunl and cusfomary examination and such 
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examination di¢ not divolose any defeota; that sometine 
during duly he sent the goods in question to Her York 

for the purpose of boving them out into strips; that when 
the anterial wes returned te hia it was in a spetted con- 
@ition which he attributed to some fault of the Ker York 
cutter; that there upon a contreversy arose betveen his 

and the cutter, end after this wae settled he attempted 

to print labels upon the slipa when he firet diecovered 
thet the material wee latently defective. his waa in 
Sugust, 1986, The evidence further shows thet plaintiff 
aia the printing himself end that after plaintiff and 
defencent got into = controversy the defentont in the 
presence of & Yepresentative of theplaintiff printed on 

some of the goods which ure in the record and which were 
not cut into strips. From this it apreare that there vas 
ne rennon why the defendont sould sot have diseevered any 
such defeete without sending the goods to the cutter in 

New York. The d¢fendent could have found the defeet, if 
there woe euch a defect, within « few days after he reerived 
the goods, And under the leg, he could not wait until such 
time as he saw fit te text the goods in eny aanner that he 
might deem necessary to discover any latent defects. thether 
any ¢uch notice of an alleged defect has been given within 
e reasonable time, is generally 2 question of fact, but where 
all reasonable minds would reach the conclusion that such 
notice was not given within « rensonabdle tise, it then bee 
comes a question of law for the court. 3 Williston on Sales 


(2nd Ed,) Seo, 484; @ ix ¥. Soudder 
Syrup 0., 223 Il. App. 165; Eureka Waist co, v. Herrick 
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Brothers & Go., 226 Ill. App. 316. 


Under the fauts in the record, we are of the 
opinion thet 211 reasonsble ginds would reach the conclusion 
that the latent defect in the eatin, if any, should have 
been discovered by the defendont long before he cleins to 
have done so, md therefore, he leet eny right of reeoup- 
ment ke might heave bad, Gee. 49 of the Uniform Bales Act; 





There is no merit in the contention thet the 
judgaent ie excessive in the sum of $31.69 which the defendant 
by order of court deposited with the olerk of the court to 
be paid to plaintiff upon demand. Tre record does not 
disclose thet thie money woe paid to the clerk, Nor that 
he waa direoted to turn it over to plaintiff. fhe order of 
the qourt geve the defenadent leave to deposit $31.69 with 
the oherk of the court *to be held until further order of 
court,* 


The judenent of the funicipal Court of Ghierge 


ie affivued. 
APFIRMED, 


TRUMGOM ANU TAYLOR, JJ, COWOUR 
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Opinionfiled April 29, 1935. 


UR, PRESZLING PUBTICE O CONNOR delivered the 
epinion ef the court. 


Plaintiff brought awit ageinet defendant to 
recover $600.00 which they bad deposited with the defend- 
ant who wag a real estete broker for the purchese of 
property known as lig. G17 Kaet Forty-second Place, Chicseo. 
There «ae 4 trial before the court without a jury end a 
finding andi judgment entered in plaintiffs * fevor for 
the ssount of their cleim and the defendent appeals, 


The regord diecloses that plaintiffs were desire 
ous of purchasing some real estate and were brought in teush 
with the defendant, who was 2 real eetate broker and on the 
29th of June, 1925, they paid hia a deposit of $206.00 as 
earnest money to be wpplied on the purchase price of the 
property, the price of which wae $25,000.00 and on the Sth 
of July following, they ande another payment of $400.00 
amt 4% ie to recover this $600.00 that they brought the 
inetent enee. 

The evidenee further discloses thet efter the 
defendant Green had reorived the $200,009 on dune 29th, he 
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took the matter up with the owner of the property, Frank 
Schaedier and the latter refused to #11 te vlaintiffse 
because they had not enough ready money. Afterwards the 
defeniont Green, informed the plaintifi’s ef thie fret and 
At ms suggested that Green might ouy the proverty himeelf 
aad he then would re-sell 1¢ to plaintiffs and on July 14th 
following, the defenicat entered inte an agreement wi th 
GSehaedler, whershy the Intter agreed te convey to hia the 
property in G,¢stion for $26,500.00, §3,000.00 in oash and 
$300,600 per month thereafter, fhe preperty wan subject to 
treo mortgages, one for $5,000.40 and the other for #7560,00. 
There wag no provision in the contract for seeuring the pay- 
went of the balance of the ourcheve price, Vis. $8700.00. 
After reesiving this contract the defend-nt handed it te plait 
eiffs withovt formal aasigneaent. The sevidenes farther 
shows that on July 5, 1923, when plaintiffs’ paid the 
$400.00, or shortly theresfter, it wee discavered that the 
receipt which the defeniaent esve the plaintiffe’ stated that 
the price ef the property wae $25,500.00 and not $25,000.00 
ag had been theretofere agreed and plaintiffs objected te 
thie inorenes in price of f50°.0%, 


The testimony of the dofendent wee to the effect 
that thie inersase of $560.0 we2 eccesioned by the fat 
that plaintiffs were to turm in im pert peymeat eight lets 
which they orned and that it wes discovered that there wes an 
aesescnent eguinat these lots ef 9500.00, There is = conflict 
in the evidence on this point, but in the view we take of the 


ease it is imaatefrial, 
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The evidence further discloses that the contract 
gutered into between Gohaedler and Green wes turned over te 
@ounsel fer pleaintiffea tegether with an abetract of title 
and the latter took the matter up with Green, stating thet 
the contrast should have been signed by Gohnedler's wife ond 
this wae not done and the deal fell through, principally, 
on account of the dispute between the parties in reference te 
the $500.00 additional in the vurchace price of the property. 


A number of pointe are asde and argued by doth 
sides, wit soxt of them are immaterial in the view we take 
ef the case, I will be observed that the contract in ques- 
tion for the purehace of the real egtate ren to the defendant 
Green. It was not sasigned to the claintiffe and they had 
mo interest in it. it ia apt explained why Green agreed with 
Golmedier, the owner of the property,te pay the latter $500, 00 
more for the property than he wae willing te #611 it for. 
The foct that there wae a $600.00 inoumbranee against the 
plaintiff's property, is certainly net « satisfactory explane- 
tion. If the defenisnt mae to psy this ag he cinias, thers 
would be no reeson for aiding it to the purchase price to 
be peid te Schaedler, In any erent vlaintiffs received nothing 
for their money. They had no imterest in the contract. Green 
entered into no sentreot to re-sell the property to them and 
he, therefore, has in his possesgion $600.00 of plaintiffs’ 
noney for which he neither geve nor offered to give anything, 
From this itcclearly follews that plaintiffs ere entitied to 
the return of their aoney and the judgeent of the Yunieipal 


Geurt of Chiexgo is affirmed, 
: APP IEMA, 


THOMSON AND TAYLOR, J9, comOwA, 
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BA, PRESIDING JUSTICE O'GORBOR delivered the 
@pinion of the court. 


Plaintiff wrought » ouit ageinst the defendant 
secking to recover two items, one in the eum of @6,900,00 
amd the other in the eum of $603.00, te slleged in his 
statement of claim thet, for s number of years, he had been 
empleyed by the defendant as & traveling aslesean ond in the 
year 1912, he entered into » new orel agreement to represent 
defeniont as ite traveling ¢alecnen in certein specified 
territory, for which he was te receive ao compensation & 
Commiasion of 10 pereent on 211 gocde sold, traveling ez- 
penses oni premiums on his life ineurance policies on which 
there were premiums amounting to §609.00 per year, ie fure 
ther alleged that he continued to be employed by defendant 
frow 1912 until 1919 under this arrangement and that there 
wag dus and oving to bim on account ef goods sold §5, 060, 
and the further eum of $509.06, being the sameunt of insurance 
premiums for the years 1918 ond 1919, 


fhe defendant filed an affidavit of serite and 
denied thot an oral agreement hed been entered inte between 
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the parties in 1912 ond further denied that it agreed to 
pay the insurence premiums ee plaintiff alleged, 


The ense wee beard before the court without « jury 
and there vae a finding and judgment in plaintiff's fever for 
the amount; ef the insurance premives for the year 1919 in 
the gum of $500.80, Ho evidence wee offered on the trial 
in reference to the $5,000.06 which plainmtif? claim 4d. 


™ the trial plaintiff? testified thet abeut the 
yor? 1917, % new oral agreesent wea entered inte whereby 
plaintaf? claimed that he should reeeive additions] compensa- 
tiom begsuse he had been doing additions] work for the dae 
fendont in attending certain conventions which was not a 
part of his regular duties and thet as ecompensstion for 
this work, defendont agreed to poy plaintiff's life insure 
ance premium each year, The undisputed evidence is that 
the leat paymente of such premiums were ande by the defend= 
ant by giving ite two checks, cne dated Jqnumry 3, 1918 for 
9939.25 ani the other dated February 5,1918, for $270.55, 
The ¢vidence further shews that during the latter part of 
Degenber, 1916, or the fore part of Jumumry, 1919, the dee 
fendanmt refused to pay eny further premiums ond ebout the 
letter part of tmroh, 1919, the defendant etili refusing 
to pay the premiums, plaintiff left the defendant's eapleye 
ment. 


The trial was had on Hovesber 7, 1983, and the 
eourt found agninet the defendant in fayer of plaintiff 
for $509.80. The defendant msde « motion for a new trial 
and there apceare in the record an effiderit made by the 
president of the defendant company on Secember 15, 1925, 
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te the effect that on the triel defendant had been teken 

by surprise in that it then learned, for the first tine, thet 
plaintiff wea claiming compensation for attending convene 
tions on behalf of the defendant and that defendant had 
learned since the trie] that plaintiff hed not attended 

the sonventions for the yeara 1817 and 1918, but that other 
representatives had done eo. The sotion for a new trial 

wae overruled and judguent entered, 


The defendant contends that the judgment should be 
reversed beesuse the proef dose net sustein the allegetions 
of the stetenent of claia, There was no contention made on 
the trial that there wee any variences and thie being a conse 
ef the fourth claes, thers is no merit im the point. A 
further point is amin thet the evidener discloses that all 
of the policies of ineuramee beid by pleintiff were not in 
existence in 1918 when vlsintiff testified the new oral 
agreenent was entered into, and therefore, olaintif? a8 
not entitled to recover on account of son<—payment by the 
defendunt of any premiwa on any poliey iscued after that 
| year. Ye think thig point is not well taken, because 
plaintiff paid all of these premiums for a number of years 
thereafter vithout objection. lier do we think defendent 
was in a position te urge as a defense the fact thet plaine 
tiff had not attended the conventions fer the years 1917 
and 1918 here wee no ehowing of diligence in thie rese 
peet. The evidence discloses that the ineuranee premiuas 
were payable in sdwanece and therefore, when on Janunry Ord 
and February 5, 1918, the defendent paid the insurance pree 
miums, these were premiums thet were due for the year 1918, 
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And the evidence disclesce without dispute that in Becenber, 
1918, or in January, 1919, the defendant refused te pay any 
further promiums, It ix the premiums for 1919 that are 
in controversy and the defendent beving refused to pay the 
premiums aa stated, it exnnot be compelled to do ae, 


fe think the trinl judge wae misled by the evidence, 
which ie somewhat confusing, a2 to the year for which the 
Plaintiff wee seeking to compel. the defendant to pay the 
premiums, itis clear that the premiwas were those for the 
yea? 1919 snd oe the evidence shows without dicpute thet the 
iefeniant refused te pay these premiues, plaintiff is net 
entitled to recover and, therefore, the judgment ef the 
Bumieiprl Court ef Chiesgo is reversed, 


AUOGRENT REVERSED. 


THORSON AND TAYLOR, Jz /conCUR. 
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Appellee, a eee at 
\ w ¢ MUWICIPAL Count 
CHARLES &. DORR, OF mica, 
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Opinion filed April 29, 1925. 
UR. PREDLDING JUOTICS GY OORNOR delivered the 
Opinion ef the court. 


Plaintiff? brought suit againet the defendant 
to resover demagee claimed te have been suetsined through 
the negligunes of the defendant in driving his autenobile 
ageinet plaintiff's and demolishing it. There was « trial 
before a court without a jury and « finding and juégrant 
im plaintiff's fever for 800,00, 


The reeord discloses that about 3:15 o'clock 
on the afternoon of September 3, 1983, plaintiff waa drive 
ing bis automobile in a northwesterly direction in Prairie 
evenue, Evenaton, sndat the same tine the defendcnt vas 
driving hic autemobile weet in Herrison etreet and the tro 
maghines collided at the intereection of those tre streete, 
Plaintiff's ear was demolished and he sued to recover the 
damages, claiming that they were secasioned by the negligent 
adziving By the defendant. On the other hand, the defend= 
ant'’s contention was thet the collision occurred on account 
of the negligent driving by plaintiff. 


Preivie avenue ie a public street in Evanston 


inst extends in « northwesterly and sorth easterly direeticn, 
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It is intersected by Harrigon street which rune east end 
woot, terrison etreset do w not rum etreight through at 
Prairie avenue but there is « jog to the north, eo thet 
Harvigeon atrect at the weet eide of Prairie avenue is fur 
ther north than that at the east side. 


Plaintiff teatified tret at the time in question 
he wae driving hie sutemebile northerly in Prairie avenue 
at about 30 miles per hour ant that when he wae about 
fifteen feet from the southenst corner of the street intere 
section, he anw the defendant*s ear approach about 150 feet 
east of Prairie avenue; thet when pleintiff's ear had reached 
@ point about 15 feet north of the etreet intersection, it 
eae struck near the reer by defentont’s ost, pushed tovard 
the northwest ond turned over eo that when it eome to = stop, 
the top of plaintiff's car wes on the pavesent and the wheels 
in the sir. eintiff further testified thet just prier to the 
accident the defendant wae driving at from thirty te ferty miles 
per hour, 


ire, GeFlaon, plaintiff's sister-in-law, whe was 
widing with him in the aegine, testified that se they aprroach- 
ed Herrigon etrect, they were going about eighteen wiles per 
hour; thet ehe firet saw the ¢efencent's ear coming from the 
@aat when it wes sbout BO feet enet of Prairie avenue «end thet 
plaintiff's car was then about the middle of the interseotion; 
that defendant's onr hit plaintiff's onr at the beck, esusing 
At to turn over, she @utimated that the speed of defendant's 
ear was about thirty te thirty-five ciles per hour. 


Or, Swangon, who appeared to be entirely disinterestad, 
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teatified that he wae sitting on the porch of his home, 

which was looted near the northvest corner of the inter= 
section; that he had » clesr view of #11 the surroundings 

and saw the oolligion; thet he saw plaintiff's oor goming wath 
on Prairie avenue, but did not ser the defendent's wetil pleine 
tiff's cay had almost orosved Harrison street and that the 
feont ond of defendent's ony struck the rear right wheel of 
plaintiff's our, and thet when thie occurred, plaintiff's 

oar wae nearly asoress the intersection, He would not undere 
take to eatimeate the apeed of either oar, 


The defeniont testified that he spprecahed Frairte 
aveme af about twelve to fifteen miles per hour end that 
about the tine his oor reached Prairie avenue he slackened his 
speed until he wig going from ten to twelve miles per hour; 
that plaintiff's oar wae being driven northerly in Prairie 
avenue at from thirty te thirty-five giles per hours that he 
did not see claintiff's ony until it wes «a shortdistenece te 
the south and, when it appenred thet there wes toe be 2 collise 
ion, plaintiff turned hie oar slightly toward the wrest and the 
defontont toward the north; thet the plaintiff's oar caught 
defendant's left front fender and turned the machine around 
torard the northeast; that piaintiff's ear finally pulled leose 
and turned over about 75 feet north ef the intersection; that 
he noticed ekid marke m= «)0 wade by the plaintiff's osr which 
were near the weet side of Prairie avenue; thet he meseured 
those murke; that they commenced about 16 feet south of Harri- 
aon street near the west side of Prairie avenae; that the 
reason he did n@t eee plaintiff's oar sooner was that there 


was an automobile Standing. near the east curb south of the 
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interveation, 


Franess King, who was riding with the defendant at 
the tine, testified that hen defendant's ear wee near the 
oonter of the intersection, pleintiff's oar endeavored to 
pass it to the weet; that the defentent in on endesver te 
avoid the sollision turned bie our towerd the north and »lsine 
tiff toward the west; thet plaintiff's oar etruck defendant's 
ant dragged i¢ toward the serth and then turned overs thet at 
the time defenéant's oxy wee traveling at about 15 ailes and 
plaintiff's 30 miles per hourg that she sew gkid wearks neer 
the woot curb of Prairie avenue, 


Albert G. Stephenson teatified that he went te the 
goene of the collision shortly efter it eccurred; that there 
was & nuwher of people gethered around, ineluding the police 
who placed defendent under oxreaty that he noticed skid sarks 
and made s@aeurenenta of then, but there were no skid marke 
east on imrrison etrect, bet there were skid marks near the 
weet curb of frairie avenue which were evidently aade by 
Plaintiff's ony ond extended about 40 or SO feet, and that 
he had no interest in the ones. 


The pollee officer who ordered the arrest of the 
defendant testified on behalf of the defen‘ent, thst he came 
to the seene shortly «after the secident, took the names of the 
porties ané apoke te plaintiff; that he observed ekid marks 
amd @aid to plaintiff you aust have skidded quite 4 distances. 
To which plaintiff replied, “Yea, i did"; that he showed the 
skid marks to plaintiff and steted that they were about 70 
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feet in length. The rondenys of the treet were mondamieed 
and were dry ond it wee a plenesant afternoon. 


Thie in substantially ol) ef the testimony given 
eo far as it is aateriel for ue to stete it here, 


The defendant contends that the finding of the court 
is agninst the eenifest weight of the evidence, in thet the 
OVidence shows thet the plaintiff wee guilty ef negligence 
and that the defenient wag notyg that the defentent reached 
the intersection first en4 thet wader the statute and decige 
ions he had the right Of way, From whet we have aaild, we 
think 1% clear that the quentiogs of whether the plaintiff 
was in the @xereise of due care and whether his car was damaged 
by the negligence of the defendent, were questions of fact 
for the trinl judge, and be having heard the witnesses’ 
testify and observed their demeanor upon the etand, we can- 
not say, after « enreful concideration of ali the evidence 
in the record, thet hie finding is ageineat the aenifest weight 
ef the evidence, in these clrounstenees, we are not warranted 
under the law in disturbing the judgrent eatered. The evi- 
donee offered on behalf of plaintiff tends te ehew that hie 
ear wee traveling from eighteen to twenty alles per hour, 
while defentent's oar wes traveling at & epeed of from thirty 
to forth miles, The evidenee offered on behalf of the defend- 
ant tended to show that the defendant's oar was being driven 
at from ten to fifteen wiles per hour and that plaintiff's 
ear was traveling ot thirty te thirty-five miles per hour. 

In these ciroumstences the question ers clearly one of fact 
for the trial jwige. As stated by snother division of this 
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court in Bolmon ¥. Hilson, 327 111. Avp. 286, in speaking 
of tee, 22 of the Hotor Vehicle Act, (p.386) *wWhile the 
atatute given the right of way to vehicles approsching 
slong intersecting highwuys from the right over those ap- 
preaching from the left, it manifestly does not intend to 
oonfer that right regardless of the distanes the approach 
ing our may be from the point of intersection. It does not 
sontemplate that the right my be inveked when the oar from 
the right ie eo fav from the intersection at the tine the 
our from the left enters upon it, thet, with beth running 
within the recognised limita ef speed, the latter will reech 
the line of ero##ing before the Goreery will reach the inter= 
seetion,* 


if, as the evidence tends to show, plaintiff's 
onr wag traveling «+ from eighteen to trenty miles per 
hour amd was struck by the defendant's car ehich wae com 
img «t @ auch grester apeed; and the collision teek place 
near the north edge of the intersection, defendant sannot 
contend successfully that by virtue of the statute, he had 
the right of way and was not !iable for any damage eoctsion- 
ed by the eollision, 


The judgeent of the inmiecipsl Geurt of Chiesgo is 


affirmed, 
AFFIRNE D, 


THOMSON ANG TAYLOR, JJ, GoNGUR. 
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\ Appellee, : 
‘ APPEAL FROM 
%  \ GIRGUIT COURT, 
\ rf 
\ ff GOoe GouNTY, 
bavin LAVI, ; 4 
, & lent, 
/ Opimion filed April 29, 1925. 


BR. PRLSLIVING JUOTIGE GO 'CORROR delivered the 
opinion ef the court. 


By this appesl the defendint seeks to reverse 
judgment for §62906,.00 rendered against him in an action for 
slander, 


The recerd discloses that there was a former trial 
of this cuae where plaintiff had a verdiet for $7,000.00 end 
ufter a realttitur of $2,000.00, judgment was entered in his 
fewor for 05,000.00. An sppenl wae prosecuted te this court 
Dy the defondent where the jJutguent wae reversed and the onuse 
remended. Sornsei? ¥. Levi, 716 Til. App. 635. The dsclera= 
tion wee in three counts, At the elose of sll the evidence, 
the court, on motion of defendant's counesl], struck out the 
third count and the onmge went to the jury on the first and 
second counts of the declaration. 


fhe evidenee tends to show thet the defendeat was 
the owner of en apartwent building known as Ye. 3912 Perry 
Street, Chicego, which conteined several apartwents, cocupied 
by a number of eenente, ingluding plaintiff; thet there had 
peen s number of fires in the aparteentbuildifig and that on 
the morning of January 12, 1913 there was another fire. Dee 
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fondant was notified of thie and went to the premises where 
& nusber of people were gathered, including police officers 
and fivemon of the “ity of Ghiexge. Maintiff and defond- 
ant met ct that tine and werde pageed betreen them, and it is 
the stntementse there aade by the defenient concerning the 
plaintiff thet he clsime were defaentory and are the basis 
of bia avit. 14 further appears that a fer houre after the 
fire wes extinguished, beth plaintiff end defendant at the 
fire marshal's request, went to the fire sarshal’s office 
in the downtown dictrict, where on investigation into the 
enuse of the fire wag made. 


1. The defend nt contends ae stated by his counsel 
"fhe seoond count in sesking te hold the dofendant Liable for 
whet took piso in the fire marshal’, office dosa not eteate 
® eouee of action; and even if it does, there ie no evidenes 
sustaining it «nd the Gourt should have instructed the jury to 
find the defoninnt sot guilty as to thet somt.” The first 
two eounts of the d4eclarction are prediosted on the slandere 
ous words claimed to huve been apoken by the defendant at the 
aparteent building, while those charged im the third count 
are beeed upon whet defendant asid at the fire marshel's 
Offices. %, the former appenl it wee contended that the declare 
tion did not state & cause of action, but thie court speaking 
by Hr. Justice Barnes, held the contention wmteneble. The 
question, therefore, whether the firet end second counts 
estate s gnuse of action was determined en the former appeal 
and ig not open for further considersation by thie court. 
We wight eay, however, thet re are entirely in accord vith 
the holding on the former appesl im this respect. Im support 
ef the contention thet even if the second count does .etate a 
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cauae of action, there was no evidence to sustain it, it 

ig said that the only dumeges claimed by plaintiff, were 
ogoneioned by hie being taken to the fire merahal'’s office, 
and thet plaintiff waa taken to the fire marshal's office 

net as a result of the alleged defamatory worde epoken 

by the defendant at the fire, but by the independent action 
of the fire marshal, for which the defoniant was in no 

way to blame. We think the epeeial dewmages clsimed by plain= 
tiff in the second oownt are not limited to ebhat teek place 
im the fire amrehal'’s office, becouse in that count, plain- 
tiff complaing of the apexnking of the defamatory rords at 

the fire ag a reoult of which he was injured in his busie 
ness and good name which be bere among hin friends and 
neighbers. And moreover, we are of the ovinion that the 

jury might well find from the evidence that plaintiff 

wae taken to the five marehal'e office ae a remult of the 
slleged sliendereus verde epeken at the building. The evidence 
tenis to show timt prior to the fire in question, and as a ree 
oult of the prior fires, plaintiff had hed the fire marshal 
looking into the smtter of the former fires and shen plain- 
tiff charged the defendant with setting the fire in question, 
in the presence of » mumber of people, including police offieem, 
the jury might well find thet plaintiff was taken to the fire 
marehol’s office as s reault of hat the defendant said. 


3. The defendant further contends thet there was 
& Varianes between the allegations of the alleged defamatory 
words and those tectified to by the witnesses on the trial, 
and his motion to strike out euch evidence should heave been 
sustained, The verde alleged te heve been epoken by thedee 
fendant rore in response to plaintiff's etatement te the 
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defeniont, "Thin iv fine protection you are giving ua." The 
response se slieged is, "Why shewld | give pretection to 
people who set way house on fire? You are the wan that is 
responsibie for this, and i repeet 1% agein and agoin. 

i deliberatly nceuse Wy, Dorneeif of thie ead I an goed 

for everything i aay, and tht if dean plain talk, ten't 

it, surgennt." Plaintiff testified in hie own behalf aa to 
what the defondont anid te plaintiff at the building and as © 
tend sounesl for defendent's brief, there ia no complsint 
that there me any variance between plaintiff's testiacay 
and the siiegetions of the decleration. 4 number of other 
witnesses gave teetineny on Sehelf of the phaintiff as te 
the statements wade by the plaintiff to defenisnt at the fire, 
among hem being ® police officer, and there was no objec 
tion om the trisl, ner is there here that the teetinony 

of thig witness as to the spoken worde were variant from 

the allegetions ef the deoleration, Ror wee this quese 

tion urged as to the testimony given by Ernest L. Bowes, 
whe testified on the enue subject. Hor wae the specific 
peint of variance made wtil the close of plaintiff's onse 
when counsel for defendant etated te the court "Se seve to 
strike cut the testimony of John d. Benson ond Ernest L. 
Bownes ani the teatinony of cach ond every witness on the 
ground thet they vary and deport from the language used in 
the first and second counts of the ¢eG@iaration.” Yhe sotion 
was overruled and we think properly so beciuse it ie not con 
tended that there wee any variance so far as it concerned the 
teetimony of some of the witnesses, Ser ie there any conten- 
tion that all of the testimony given by sny of the witnesses 
was entirely Variant from the allegations of the declaration. 
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It any be thet come of the testimony of the vitnerses as to 
the expreacions aade by the defen‘ont 414 not come within the 
teohnioel rule which requires not thet the substance of the » 
words alleged must be proved, but thet the words alleged in 
the declaration, or enough of then to esount to the charge 
of the pertiqular offenre alleged to have been iemwted must 
be aubetentisily proved. fengom v. Meturley, 140 T1l, 676; 
Hewetedt v. Heyer, 15% 111. App. B50. But we think thet 

the warienece, if any, in this regpect could not worrant a 
reversal of the judguent. Soreaver, the clxised variance 
was not pointed out by @unsel which the law vequires. ity 
of Thicnsp ¥. Higand, 139 111. Apps 187; Ainslie v. Bigen, 
#11 211. Apo. 462. 


S. A further @mntention ie made that the evidenes 
as to how plaintiff felt during the exeainetion at the fire 
merchal’s offices and in sonsequence of auch examination, as 
well as the evidenos of plaintiff's feare, trembling, insomnia 
ant medical treetment ehould heve been exeluded and thet the 
evidones as to whathdefenient said at the building in the 
hearing of the police sargesnt should have been exoluded, bee 
osuse it was orivileged, the officer being at the vrenises , 
for the purpose of investigation beesuse of the fire. As 
to the evidenee soneerning what wae said in the presence of the 
offiesrs being privileged, thie court of « former avyreal, dee 
cided that ehet defendent said at that tise was not privileged 
and, therefore, that question has been determined. And the 
fact that in the record before us there is evidence tending te 
show thet the officer was there to investigate the cause of 
the fire, does not change the situation beosuse what the dre 
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fentiant enii was epoken to plaintiff. fe arealeo of the 
opinion that the evidence ae to how plaintiff felt ond 

that he wee troubled with insomnis ss « reeult of the 
acqusstions made waa not improper. O'¥plley v. ILlinois 
Pyblishing 4 Printing [9., 194 Til. App. 844. De fondant 
testified in hia own bebalf end denied thet he had charged 
plaiatif? with heaving set the fire and the evidenes in 

the record tends to show that there wae considereble excite- 
ment at the tige the defendant spoke the vords and that 

what defendant guid wee in the heat of pascion and not pree 
mediteted. This, however, woul@ only go to mitigate the 
dnmngee. Uakee v. Imgalis, 5 111. (4 Seam, )30; Shite v. Bourouir 
#04 Til. App. G3. We think the evidence digecloses that 
defeniant had coneidersble provoestion at the time in quese 
tion, ocoasioned by what plaintiff said te the defendant, vis 
*Thia io fine protection you are giving us." But the defende 
ant requested ao inatruction, to the effect, that the jury 
might take into consideration the fact that, if they found 

it to be augh, the words were spoken by the defendant in the 
heat of pesaicn. Ye cannot gay upon 2 consideration of the 
entire resord thet the verdict is excessive. The vords spoken, 
if the jury believed then to be as plaintiff testified, charged 
Plaintiff’ with the erime of erson. Baynes Ve Hanon, Fil 111.609 


4 Gomplaint is anide by the defendant te the giving 
of instrvetion No. 2 om behalf of plaintif?’. This instruction 
aeeme to have been copied frow the case of Iles v. Suank, 202 
Tl. 455, which was an action of Slander end there it was held 
proper, Ye think it eas a proper instruction to be given in 
the inetent case. The third instruetion given by plaintiff 
end of which defentent compleins, teld the jury that in estima 
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ing the suount of damages, they might teke into consider 

ation thepeominary ciroumetances of the defendant. “e think 
this question wae determined by this court on the forper 
appeal, beenuse the firat judgnent in plaintiff's favor was 
reversed by hie court for the sole rengon there wae no proof 
of defenient's pecuniary ability. Nor was there any error 

in the plaintiff's fourth instruetion by which the jury were 
told thet where alanderous words sre sotiensble per gf, plain 
tiff was not required to prove exprese malice to entitle him 
te reoover. Ani they were fully adviged im another instruc 
ticn ag te the sesaing of the legel terme used in that inetruce 
tion, The seventh iugtruction defined the erime of arson in 
the words of the erimine! code; wush of this had no applig¢ae 
tien te the burning of ® dwelling house er an apartsent builde 
ing, tut refers to other kinds of proverty. %¢ think «also 

that that part of the statete which stated the punishment for 
pergons who committed arson to be imprisoned in therenitentiary 
for a term of not leme than one year or sore then twenty years; 
and should the life of any pereen be Lost in seneequence of 
sueh fire, the offender shell be deemed guilty of wurder and 
punished accordingly, was inapt. There wee so evidence that 
any one bad lost their life ie the fire, and therefore, that 
part of the statute ahovild here been omitted from the inetruce 
tion. fut since there is little dispute but that pleintiff 
uttered the words alleged in the drolaration, and since we have 
held thet the verdict fe not exeeovive, we think we ought not 
to disturb the judgwent om socount of the giving ef this inetrue 
tion. 


S The dmgleration slleges thet the defamatory 
words were <poken om the 13th day of dnnumry, 1913) The ine 
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stant case was brought on Many 23, 1913. Oo, Jyne 17, 1912, 
the defendant filed @ ples of not guilty. The first tried 
ef the mse waa not had until some years thereafter and the 
qudgnent rendered on thet trial wae reversed by thie court, 
December 31, 1918. The cause wee not re-docketed until 
Sovenber 12, 1920, Mm Ostober J, 1022, the defendant asked 
leave to file a plea of justification, which the court 
denied, The onse did not go te trial the second time until 
the 17th day of Sevtember, 1943, about trelve senthe there- 
after. The motion to file the plea was denied and the de- 
fenciant contends that the deniel of ite aeticn was error 

and the ease of Goldstein v. Qhicsco ity Ry. Sow, 286 111. 
397, ie relied upon, That cace wae on scotion brought under 
the Injuries Act and long efter the pleadings were setthed, 
the defeniont asked leave te file 2 plea ef the Utatute of 
Limitations, settiag up that the cause of action ras not 
oomnenged within one year after the death of the injured 
person. Prior te the tias the defendant ackedthis leave,it 
had at two other tines attexpted to file a plea of the 
Statute of Lisitations, but each wae oot in proper fora. 

The trisl judge refused to #lior the plea te be filed and 
thie wae held erroneous by the Supreme Sourt. fhe court 
there held thet the provisions of the Injuries Aet, requiring 
the suit to be brought within one year after the death of the 
injured person, was not 2 mere Statute of Limitetiens effeet- 
ing the remedy, but wae » cogdition of liability. The court 
further held that when iseve hae been joined anc efter con 
siderable delay, spplicetion is made for leave to file a plea 
interposing © defense not before pleaded, the epplication is 
addressed to the sound discretion of the court ond where an 
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unfair advantage would reeult te the defendant from such on 
allowanee, the application might properly be denied. fut 

the court there said (p.30L) “No such situation ms here 
presented when the spplicetion was mde * * *. The prow 
poged clea set up no faut as a defense which wee not known 

to plaintiff or which would have pleced her et 2 disadvante 
sgt in presenting her enae.” We think that ease is dietinguish- 
able from the oase at bar. There the clea which was sought 
to be filed showed that the plaintiff wae without eny eause 
ef action when she commenced her suit, beenuse it was more 
than a year after the death of the injured person, a0 thet 

mo defenee oo 14 have been brought into the oase by the plea 
that wee not known te the plaintiff and towid moat have pleoed 
the plaintiff af 2 dieadvantage, ehile in the imetant ease, 
leave to file the plea wee not asked until about ten years 
after the oeourrenee., any witnesses might have dieappeared 
er died which otherwise sight beve been available te plain-e 
tiff bed he known gush defense wos to be interposed and since 
defendent made no showing as to why he had not filed this plea 
sooner, we ere unable to eay that the court abuse? its disere= 
tion in denying the wotion, 


The jutement of the Cireuit Geurt ef Goek County ie 


affirmed, 
AFYFIRUER, 


THOMBOM AWD TAYLOR, Jd, concur, 
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Opinion filed April @, 1925, 
HA. PREULOIEG JUOTIC™ O COHROR delivered the 


Opinion of the oourt. 


Plaintiff? eued the defenient in aceumpsit to ree 
cover for money and jewelry cinimed to have beon lost through 
the negligenes of the defeniont, There wae a verdict and 
judgment in defendant's faver and plaintiff appesle, 


The %oord dinoloses that plaintiff rented from the 
defenimt a eafety deposit box in which he sclaised to have 
placed $11,300.00 in somey, and jewelry of the value of 
$960,606, all of which he nlleged had been forcibly taken froe 
the box by burglars, and plaintiff's position was that the 
defentent fniled to exerelee ordinary care in the conduct 
of the eafaty deposit vault in which pleigtiff's box exe 
loos.ted, 


The relation between plaintiff and defeniont we 
one of Dailuent and in the absence of a special contract, 
the defenimt, wader the lar, wae bound toe exerciee ordinary 
gare in protecting plaintiff's oroperty. It eae bound to 
exercise “auch care and diligence in the preservation of the 
property entrusted to it as every prudent man tekes of his 














SA ADEA ARE SAAS AIRS MUS ARRAS ie A a Ser ; 

i ? 

GhOcMENSS Vide oe eo “ 
ge ROTOR: 

ERROR WOR as 





anes. “ samen nese ann ee pe 
wih teeta ee : Saat re nbane ma 


i since at we a ge 8 





wits, ath penne: ny soenaoten: ae iow vkanerane 
tgownde geet vonei awet ak Buadese toe, a gwar net oe 
daw FOLROT @ Ri cree aot heh 944 Le. coum e 
wodincegen Chismiedy das weve etemmbmareiy ak 





oat meat bar ane rhtranatg tata eneadonad brood ott yal 
wrad ot bokote ba an tce as mod tisoesh iota a te sad 
. 6 eetay nde te eden, ome ayonom sek Ohi HO £3 beastie 





aout no tot ybesoeot ened had kugetie ait dnkte te ty 38 900818 





Ba ants +R aN 


ac? tach sar mode dane ave hidatate bate serena sf thot ote 
dnatue off Ah eras ysonaTe watorwen ot Donk katt texbavhab 
ae et oe Ela deter et eoeew Clenged qtates wt to 


fan seated Pare rasmtate menses et tivkeeion ate 
ehartend Bterqe © Ye amaeanelas mee mek Dae donut tet bid su 
gusekire wadovewe ot Bawewl wae er, inet setae atavhowka & ost 
ot Aemret sow ot Jyoti a Shiba adg puttoatenn, ae eka 
| ant Re a Lkbeewonrse omit ah wnemy lth tee eam aaa * saionoxe 
ett ‘to coded set seeder wees Ga Fe Ot Bedwuestes ahvecwne 


a2 


own goods of like ohirecter*. Sobpefer v. Jefety peposit 
Se., 891 111. 43. And where, ae in the instent onase, the 


undieputed evidence showa thet the box which plaintiff had 
rented ene in the exclusive control of the defendant end 
plaintiff could not obtein ecesen to it, exoept by giving 
hie kep to the person in charge of the vaulte, the rule 

of law ie that where & beilee receives property and feils 

to return it, the presumption «rises thet the loss was 

due to ite negligence, ani isposes upon 1¢ the burden of 
showing thet it exercised the degree of care required by the 
nature of the bailment. gohpefer v. Jefety Devosit co., 
guprn. But it ie slso the lew that where the fnilure to 
deliver, in such esec, is etoleined by the fnet thet the 
property beiled has been lost, atolen or destroyed by fire, 
the presumption of negligence arising from the failure te dee 
liver the goods is overcome ond the onus or burden of proving 
negligence on the part of the defondent passes to the plain 
tiff, Hishols v. Yodor 193 Til. 
dnp, 14, BeckemiNo, v. Otten Pinnophone go,, 217 111. App. 
49. timder the law ae aheve stated, we think plaintiff aade 
out 2 onee for the jury and the question whether the defend= 
ant had exereised the degree of care imposed on it by the law 
wae one of fnot for the jurye Qregewen Shoe So. v. gecurity 
Trust & Devosit Gos, No, S8813 Appellote Court,Biret District. 
But pleintiff contenda that the verdict and judgeent ware 
wrong beanuse the jury wore improperly inetructed and in this 
eonnsetion complaint is aatie to igetructions foe. 1,354,6 and 
7, given et defendent's request, Ye think the contention of 
plaintiff's ouet be austained, that the instructions somplained 
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of were erronsour ond the giving of them prejudicial to rlaine 
tift?, 


inetremetion 1 told the jury that, before they could 
find for the plaintiff, he aust prove by a preponderance of the 
avidenee sl) the “anterinl faete slleged® including certain 
#pecifie facts. And by instruction fo. 4 the jury were told 
that, if they believed the evidenes ae to the *enterisl iseves* 
was @qually belenced er preponderated in fever of the defend- 
ent, they should find for the defendent. It hae been repeatede 
ly held thet an instruction sutherising « verdict, {f the jury 
believed from the evidence, thet the anterial si legations have 
deen eatablished by the evidenes, is erroneous in leaving the 
juty to determine whnt allegetione are waterinl, Baker & 
Seddiok ¥. Qumere, 202 111. $2; kaughlin v. Hopkingon, 292 
tii, BG. The Jury were not told wheat the aaterial faote or 
iasuee were. Beth of thene inetructions were erreaeoug ond 
shonld not have been given, 


By imetrueticn vo. 2 the jury were told that it eee 
not the duty of the defendant to previde an armed foree of 
sufficient strength to repel « burglary or rebrery committed 
by persons armed with deadly weapons; that the defendent ted 
the right to eonduet ite susiness and protect its patrons with 
qguch a number of employes as vere necessary for the ordinary 
protection of the qvods left with it, and that the defendant 
bad a right to rely upon the protection afforded by the Aty 
of Ghicage and the civil authorities ef the county of Gok, 
through the use of policemen ant deputy sheriffs, This im 


struction is tad fer a muaber of rowsons. it in effect told 
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the jury thet the defendant woe not required te provide 
enough guards to prevent a robbery, it alse told the jury 
substantially the seme thing in another way, by advising 

the jury that the defendant, umder the law, was only ree 
quired to furnigh such number of euployes a5 were nece 
essary for ordinary protection, And it wis further erron- 
eous in telling the jury that the defendent had o right 

to rely upon the police force, and deputy sheriffs. The 

test of liability in thie conse was whether the defendant 

had exercined receoneble care for the asfe keening of 
Plaintiff's property and whet conwtitutes reasonable care 
depends upen the rmirtiqgular eirowsetenescs in each case. Ag 
said in the case of the ingonte Teaple Safety Deposit Go. 

¥. jongfelt, 117 311, App. GER, “A safety deposit company 
holds out to the publio the implied agreement that property 
placed in its qustody #111 be pretected, sc far an reason 
a>le hugan foresight will permit, from the ordinary dangers 
to which valusbles, whether in the shape of aoney, bonds, 
jevelry or other forms, are exposed, through the cupidity 
and daring ef those who, a9 experience shows, are always 

on the lockout to possess themeelves of the property ef others 
by fraud oF criminal violence.” very one known that boxes 
in 2 eafety deposit vewlt are supposed te contain valuables 
and it i¢ also well known that » company conducting such 
business is expected te use such care te protect the property 
eontrpsted te them so the ciroumstences require. lo one would 
deposit valuables in guch a place if if was understood that 


the depesit company wae relying upon the police feree or 
deputy aheriffe to protect property. @uch officsrs are not 
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supposed to perform suoh duties execpt when they are notie 
fied thet & burglary or robbery is sbout te be committed, 


inntruction fo. & told the fury that, under the 
law, the defendant wae required te use such diligence for the 
protection of property entrusted to it that a reasonably 
prudent person oould exercise under the circumstances Sand if 
it appenre that the articles in question *" * were taken * * * 
from * * * the defendant * * * by superior ferce and viclenes, 
and while the defendent was exercising reseenable and ordinary 
@are for the protection of the property, smd not on account 
ef the failure on the part af the defendont to exercise ordin=- 
ary care in that regard end not withetending the use of euch 
rensonahle care and Giligenee on the part of the defendant, 
your finding should be for the defendant." hie instruc 
tion is involved ond apt to be minlending. The jury ought 
to be told only thet the defentont eould net be held lisble 
if the jury believed fram tho evidence thot it exercised ordin- 


ary GAs to protect the property. 


By instruction 7 the jury were told that if they 
believed from the evidenes any witness had been *suecesefully 
iupenghed® or hed knowingly end ©ilfully testified falsely 
to any weterial fact, then they were warranted in disregard 
ing such testinony, execpt se far ag the witness had been 
eorreborstec by other credible evidences. An instruction 
similar to this wee condemmed in the cage of GhicagD Dity ly. 


So. v- Byam, 225 (11. 287, 


Plaintiff’ eogtends that the court erred in refusing 
to give instruction wo. 2 requested. By this refused instruc- 
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tion plaintiff sought te have the court tell the jury *that 
4t aekes no differenee* whether the ewidenee as to the use 

of rexsonable diligence by defend-nt to protect plaintiff's 
property came from witnesses eslied by the sleaintiff or these 
lied by the defendant. Se think there was no errer in ree 
fusing thie inetruction, Of course, the jury were required 
to pase upon the question of the defendent's diligenes or lack 
ef diligence from all the eridenes, Tre phrasing of the in- 
otrustion is not weli done, but this my be obviated upon « 
vetrial ef the ounce. 


Aa to the objection mats by plaintiff to the | 
raking of the ovurt im regard te the question put to the 
witnesses Jonas und Allebyy we think 1¢ sufficient to say 
¢hat the defendent was within ite righte in esking Jonas 
whether he felt friendly or otherwise toeard the defendant 
and the ruling of the trinl judge wna, in our opinion, 
eortect. , the question asked Allaby oe to bis experienees, 
we think the court should have permitted the witness te ansver. 
The other question ag te whether the witneas would have ade 
mitted four etrangere wage merely oplling for an opinion end 
the court was correct in suctaining sn objection to it. 


Yor the errors in the giving of the instructions, 
the judgnent of the Superior Court of Geck Gounty is reversed 
and the onuse remanded, 

REVERSED AND REN AR BE De 


THOMBOM ANY TAYLOR, JJ. cOnauR. 
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Opinion filed April 39, 1925. 


Wh. PRESLGING JUSTICE G'GOHROR Aelivered the 
opinion of the court. 


Plaintiffs brought suit egainst the defendent to 
recover §1289.25, eleiaed te be thebalence due thes of the 
purchase price for 1,000 metal displey stands. At the close 
of all the evidence, there wes a dirceted verdict in plaintiffs' 
favor for the wxount of their eleim. Judgnent was entered on 
the verdict ani the defendant appeals. 


The record discloses that on April 6, 1925, the 
defentant was engaged in bueinese at No. 417 South Dearborn 
atrect, Chicago, under the name of Reiner Specislty aanu- 
fnoturing Gompany «nd hed in his eaploy one J.P. Downes. 

On that date the plaintiff Krueger oslied at defendant's 
Place of business and was introduced te Dewnes, Seiner ree 
not there at the tine. Oywnes exhibited to fruseger a semple 
of "Lithographing metal display” which head been made up by 
another company ond asked Krueger to cubsit a bid an to 

how much he would make up one thousand of them for the deo 
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fendent. Therevpon Krueger eoparently went to his place 

of business and figured that plaintiffe could make the 

1000 metal dieplay etends for $1.36 each, He then returned 
to defonminnt’s place of meiness, ac ording te his testimony, 
advised Ooxnes of thie fact, snd then wrote out in dduplicete 
en order which waa signed by himself an daleamn representing 
Plaintiffs, treding as Advertising Hetel Sieplay Go. end 

“by J. Pe Sownes, buyer.” Tris arder ia portly printed sad 
pertly in writing. 1% prevides “Please enter order ae fole 
lewsi fique ~ Hiner Specialty Mfg. Go., 417 Zouth Searborn 
greet - 1000 Gauge No. 36 etal Display @tands, esxse 26 
sample submitted, with wood back and irom brackets, 1Litho= 
grephed in three olors,. ome ag sketch." It further pro 
Vided thot the first shipeent of the stunde we to be onde 
about May 4, 192%, and the price, 91.35 exch, "ALL to be 
taken cut in one year from date of order er sooner, only 
billing for exme us you order them shivped." Then follows 
gome printed aatter, one paragreph ef which ie *Speuld the 
Duyer foil to make orompt payment on any inetallsent of this 
order according te the terse hereof, the Advertising tetal 
Display Go. ghnil have the right to eeke tomediate delivery 
of all rermining inetallmente ond the unpaid belanoe of the 
entire purchase price shell be tomediately due ond payable. 
** © this order is neoepted subject te the arproval ef the 
Advertising ete) Oleplay So., whe shall not be bound by any 
Verbal agreements (not herein weationed) between the buyer 
and salesmen.” The termewere thirty days net, tre percent 
off for oxsh in ten days from date of invoice. 


The evidence further tends to show that on the nert 
day, April 7th, plaintiffs sent te the defenient, an accaepte 
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ance of the order, port of which is in typewriting and the 
Delance in printing. it substantially follows the order of 
April 6th and states thet plaintiff sold to the defendant 
1060 metal diaplay stends, ho. 26 «¢ 21.35 each. The first 
shipment to be made Way 4, 1923, and all the stania to be 
taken out one year from date of order or sooner, At the 
bottom in print apyesrs the f liewing: “*ACQKNOWLERGHENT TO 
CUBTOMER — LUPORTANT ~ PLEASE BEAD.* 


This ie  eerbon copy of the order pleced in our 
factory for execution, and constitutes a deseription, which 
is our understanding ef your requirenents. If if dees not 
conform in every way to your understanding and wishes, note 
ify ue AT OWoe.* Then follows other printed matter, but 
the quoted paragraph in the order ef April 6th to the effect 
that in oree the tmyer feile to make prompt payment of any 
inetellment, plaintiffs have the right to amke immediate 
aelivery of all the remaining inetalimente ond thet the 
entire purchase prices shall then become duc immediately, is 
omitted; nothing of that sort sppears in the document of 
April 7th. Oefendont testified thet he never saw the ¥rite 
ten order of April 6th, signed by Downes until after he was 
sued in the instant oase. 


The record further shows that plaintiff made dee 
liveries ae follewe: June llth - 26 stands; July 7th - 25 
etende; July Bird = 20 standa; Septenber 17th = 884 stands, 
The evidence further tends to show thet defendant did not 
mke payments promptly m4 Kruecer called up defendant a 
number of times denanding payment. On Auguet 30th he went 
te defentnt's place of business and waa then given 967,50 
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by the defenimt, being the first and only peywent wade; 
that afterwards on Septeuber 17th, the defendant delivered 
the remaining number of stands of 824 ond deannded payment 
for oll the stande less the $67.50. The evidenes further 
tends to show thet the defencant shortly thereafter ree 
turned the 664 stands to plaintiff, although there is some 
diapute on this point. 


Plaintiff? takes the position that under the terns 
of the order of April 6th, they were expreealy authorized 
to deliver the $84 stands, being the balanee of 1000 etant« 
then not dolivered and dexmend immediate payment of 211 of 
them. Om the other bands the defeniant's position seems te 
be that he knew nothing about this provision in the order 
of April 6th «nd thet he tad a year te order out the 1000 
gtande. He further taken the pesition thet Samnes was not 
authorized to order the goods in his behalf. A number of 
pointe are argued on both sides, WRt in the view we teke 
ef the esse, they becowe imeaterial, beonuse we are of 
the opinion thet when plaintiffs specifically stated in the 
written scoceptance of the order on April 7th, thet the 
acceptance wae “_ carbon copy of the order placed in our 
factory for execution und constitutes a description, which 
ie our understending of your requirezents. if it dees not 
eonform in every way to your understeading snd wishea, 
notify ue at onee.* They ought not now be permitted te << 
shift their position and say thet the order contained other 
and different provisions sné eepecially in view of the fact 
thet the defendant testified that he hed not seen the order 
of April 6th unti' after suit wee brought. It will be noted 
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that in the acceptance of April 7th, it ia apecifienlly 
etated thet that dooument is 2 osrbon copy of defenianta 
order, given to plaintiffe ond thet if i¢ 444 net conform 
in every way to defentent's undo restanding and vishes, he 
should notify plaintiffe st once. By the terms of thia 
document of April 7th defendant hed « year in which to 
order out the 1000 stands and after being warned by the 
Plaintiffs to reed thet document of April 7th omrefully 

ae it waa 6 oarbon copy of the defendant's order, they 
should not now be permitted to take advantage of the 
printediparagraph in the document of April 6th, providing 
thet plaintiffs might in case prompt payment exe not made, 
deliver the reminder of the 1000 etende and demand payaent 
of all at once, This paragraph in the dequment of April 
6th apsears to huve been inserted to entrap the unrary, 
espesially when it is considered in connection with the 
docunent of April 7th, If the document as plaigtiffs state 
ie & enrbon copy of defendant's order, by the terme of which 
defendont we given a year in which to order out the 1000 
stands, he could not be compelled to take them sooner. 


The judgment of the Municipel Court of Chicago 
is reversed and the enuse renanded. 


ASVERSED AND REWARDED. 
THOMBON AKO TAYLOR, dd, GONCUR, 
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iff, Appellant, 
Opinion filed April 29, 1925. 


UR. PRESTMING JUSTIGE O CoeHOR delivered the orinion 
ef the eourt. 


On Keveuber 1%, 1923, juciguent by confession, based 
weon & promigsory nete, wan rendered in faver ef the plaine 
tiff and against the defendant for $768.23. On december 13, 
1923, the defemdemt onde & motion, supported by affidsvit, 
to open up ond veucnte tho judgeent and fer leave to defend. 
The sotion wan denied oni the defendant appeals. 


Defendant im his affidavit in support of the motion 
to Vacate, set up that on the 86rd of April, 195%, he purchased 
from the Triangle Wotere, Ine, « Haynes Ko. 57, Sport “edel 
automobile, which was to be fully equipped end to carry a 
guarentee the seme ea thouch it were a new ener; thet on that 
date he paid the Triangle Hotere, Inc, the sum of $591.35 on 
ageount of the curchase price «nd ezeouted his notes te thet 
eorperation for the balances of the purchase price, $1162.85, 
the payment of which was secured by chattel sortgage; that 
part of the notes were the ones on which the judgeeat by 
gonfeesion was entered. The sffidevit further set up that 
the automobile delivered to him wie & Haynes, Bo, 55, Sport 
Model of the your 1938, end thst the roadster, Ko. 57 which 
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the Triangle “otors, inc. contracted to sell him wae a 1923 
models that at the time he mde the ovrehave of the sutoe 
mobile, the seller of it reported to hiw thet it wes a de» 
monetrating cay 2laost new and head been driven sbout 300 
miles; thet the ear delivered to him had traveled about 
4600 wiles ond wee considerably worn. The effidewit further 
wets up thet “severs) montha" after the ear wae delivered 
to him, he discovered that 44 was not the ear he had pure 
ohesed anid upon such discovery, he temlered the gor beek and 
deomnded the return of hic goney and notes, which demand 
was réfused. 


The defendant contends that since the notes 
in quection show on their face thet they were secured by 
a chattel] mortgage, he hid the esme defense agninst pleine 
tiff ace he would have bead ageinet the payee of the note, 
the Triangle Motors, Inc. We shell eseume that this is a 
correct statement of the law for the surpese of this opine 
fom, An affidsavit in support of « wotion te vacate 
judgment is construed most strongly sgainat the moving party, 
and in the instent ones we think the affidavit was insuffi- 
elent te worrant the court in vaesting the judgsent. fhe 
affidevit sete up thet several eomtha after the car had been 
delivered to the defendant, he diecevered that it was not 
the car he bad purchased. There ie no averment in the 
affidavit thet he eould not have discovered that the sute- 
webile was not the one he curehceed long prior to the tine 
he claias to have done so, The affidavit fails to show thet 


he used any diligence in this respect, 
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Tne affidevit wae clearly insufficient and the 
order of the “wmicipal Court of Shicage is a ffirued. 


AY LHUEKD. 


THOMSON AND TAYLOR, JJ, GowouR, 
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UR. PRESIDING JUHTICE O' CONBOR delivered the 
opinion of the court. 


Pinintiff suet the defendant to recover the value 
of a diamond ring, 4 diamond etud ond an unset diamond, 
claiming that she had delivered then in a eatehel for safe 
keeping to the defendsnt; that when the satchel was return 
o@ to her, the dismends were missing. There wie a verdict 
and judguent in plaintiff. favor for $460,006 end the dee 
fendent ep>pealee 


Pisintiff in her statement of cleia oalleged thet 
on dune 30, 1971, she delivered to the defendant for safe- 
keeping 9 setchel which contained a small box in which she 
hed placed one ring set with three diasends, valued st 9950.0, 
one diamond stud of the walue of $450,00 and one unset diamond 
of the value of 6450.00, On August 15, 1992, the entohel was 
returned to her, but the diawonde vere wisaeing. 


| Defendant in ite effidevit of werite set up thet 
they hac received the entohel from the plaintiff, but denied 
that any diamonda hed been rewoved from it while the extckel 
Waa in its pose@seion ond denied that it failed to use ordin- 
ary cure im keeping the property. 
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The evidence tence to shor thet on dune 30, 1971, 
Plaintiff? taok the satchel te the defenient bank for safe- 
keeping for wich it wo to be paid fifty oents per months 
that the dinwonds in question were placed in 4 senll box and 
put im the eatchels that at the tise plaintiff left the 
gateohel at the benk she wee given m reeript or slip which 
whe wae to present when she enlled for her property; that 
on August 15, 192%, she went to the defendont benk end paid 
it $6.50, being the «mount charged by the defendant, surrender- 
#2 up the slip which had bern given to her when she left the 
eatehel snd the antehel wos returned te herg that che then 
went to her hoke, » block or tre frou the onnk, but wea une 
able to open the satehel beomuse the begs she head would not 
wnloek it; that she then want to a nearby loekenith from whom 
she orooured a key, returned to her home ond then unlocked 
the extechel; thet she noticed the exntchel seemed to have been 
Sprung open at one place and the Little reeeptacle in which the 
@iawonds were placed appeared te have been tampered with and the 
diamonds were missing; that within an hour after she had re- 
aeived the satchel fYem the bank, she returned to the bank and 
edvieed it of the faot thet the dissonds were sissing. The 
evidence further tends to show thet the satchel wae olaced 
in defencent’s vault. Defendant of ered evidence tending to 
show thet they bad used due care te protect plaintiff's property 
while waa in their poeseesion. Pyrintiff also offered evidence 
tending to show that the value of the ring wae $200.00 and the 
diamond stud $150.00, Hy, evidence was offered as to the value 
ef the unset diamond. The anuse wae submittedtts the jury end 
they returned a verdict im favor of plaintiff for $459.00, 


lL. The defencent contende that the court erred in 
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refusing to odmit in evidence = document which was signed by 
Plinintiff and » reprerenteative of the defendent when the 
eatohel waa received on June 30, 1991. It is contended tint 
thie domment wns the written agreesent betrecn the parties 
and that it had printed on the back = provision to the effeot 
that the defendant wae Lisble in osse ef less only fer rile 
full negligence. Ye think there woa no error in the ruling 
of the court in exeluding this document. it did not purpert 
to be a contract between the parties, but on the contrary, 
stated on ite face “I hereby atate thet I hove reseved the 
package held by the “itisens fruet an¢ Savings Benk snd have 
surrendered and returned the checks and [ hereby acknowledge 
that the lense insued to we for exid package hae been ceanceli- 
ed; and i hereby release the Gitisens Trust and Savings Henk 
of and from 211 cleime ond denunds ageinet it to date.” It is 
Clear that this war not a contract between the varties,. There 
wae no diepute but thet plaintiff delivered the aatehel te the 
defendant oo she testified and » witness for the defendant gave 
testimony to the saue effect. 


&. It ie next contended, that on the aerite of the 
enes, the defeniont was in no way Liable becuse the ¢ videnee 
shows thet it wae guilty of no negligence. ‘%e have examined 
all the evidence in the record and are clearly of the opinion 
that the evidence doce indieste thet the defendant wae negiie 
gent in the care it exercised of plaintiff's property. Piaine 
tiff told a straight forwnrd convincing story and in fact there 
wae very little diepute as to any of the evidence she gare. 

We certainly would not be warranted in finding that the ver- 
diet of the jury whe heard the witnesses tectify and observed 
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mh 
their demeanor oni fond in plsintiff's fevor, wes against 
the anmifest weight of the evidenoe, % the contrary, ve 
think 21) the evidence sumtxines plaintiff's version of the 
wtter. 


3% it ie next oontended thet the court erred in refuse 
ing to give an inatrnetion requested by the defendent. Sy 
thie instruction the defendent sought to heve the court tel 
the fury thet before plaintiff eae entitled to recover, she 
wos required to prove by ® preponterence of the evidence 
three propositions =< thet the articles olsiaed to beave been 
lost or some of them were in the setehel at the tiae she de 
livered it te the benk for safekeeping (2) that they were not 
in the satchel when she received it from the bank and (2) 
that there was negligenes on the part of the defen‘tant in 
keeping the aetohel and ite sentents. The relation between 
Plaintiff snd defendant wes one of baileent and in the absence 
of & special contract, the defendant, under the lew, wes bound 
to exercise ordinary eere in protecting plaintiff's proverty. 
And it has been held by our Syprece Gourt that in such cire 
cumstances the defendent is bound te emereise much care and 
diligence in the preservation of the property entrusted te it 
ae every prudent man taker of bis own goods of like character, 
fommeter v. Enfety Yerosi$ So, O81 T1l. 4%. And where, as 
in the instant case, the undisputed evidence shows that the 
@atchel which plointiff left with the ‘«fencent wae in the 
defendant's exolusive contrel, and plaintiff could not obtain 
access to it, except by returning the slip whieh bad been 
given to her by the person in charge of this particular pert 
of defemiant's tesiness, the rule of lew ig that where a baile 
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@¢ reoelves property ond faile to return it, the preauap- 
tion arises thet the lose wen due to its negligence «nd 
imposes wpon it the torden of showing that it exercised 

the degree of ore required by the nature of the bailment. 
Unier this law a11 that plaintif? wae required to do to aske 
out ® prime Jacie ease, wae to prove that the jewelry was in 
the satchel when she delivered it to plaintiff and thet it 
was not there when the entchel wos returned to her. #hen 
she did this, the law presumed negligence on the pert of the 
defeniont end the refused inetruction wee erroneovs in ree 
quiring pleintdf£f® to prove, in addition, the fact that the 
defendeont wee gulity ef secligence in keeping the aatchel. 
Boon « cavefub consideration of the sntire record, se are 
Clearly of the opinion, that the verdiet of the jury ought 
not to be disturbed. 


The judguent of the Sunkeipal Gourt of Chicago 
ie affirned, 


AVY TRAE De 


THOMSON AND TAYLOR, JJ, ONCURs 
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ee Opinion filed April 39, 1925. 


BR. PRESLGING JUSTIGR O° COR0OR delivered the 
opinion of the court. 


Pininutifife brought suit ecainet the defentant 
to reoover daxzagen oloimed to have been suatained by them 
aa @ result of the freezing of potetees which they bad 
stored in the defeninat's wmerehouse. There wie & verdict 
and judguent in pleintiffe’ fever fer $4,000,060 ond the 
de fondent appesle. 


The record disolorses thet on Hovenber 21, 1922 
and 24, 1919, plaintiffs stored nine carlerds of potatoes 
in the defendont's warehouse. “n December 10th there wae 
& geveee cold spell, the thersoneter registering eight de- 
grees below sero and on the sorningoef Beceaber Lith, plein 
tiffs claim te heve diseavered that the potetoes were frozen. 
Aftervards the potatoes were sorted and it wee found necesse- 
ary to throw away 71,286 potinds, beonuse they were frozen 
amd it is to recover for the lose of these potatoes that 
pleintiffe brought suit. It further appears <n Ley evie 


denoe that the defendent's warehouse bed recently’ coustructe 
ed ani ene firet epened about September, 1919; that there 
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‘waa no weons for henting the warehouses thet plaintiffs 
knew of thie fnct and aloo knew thet a rule of the defind= 
ant provided thet *Periahable goods or others susceptible 
to dawage ox deoay through chenges of tenperature shall be 
secepted only ot owner's risk." It further enveare from 
the evidenge thet on the Lith of December, 1919, plaintiffe 
told the defendiont thet the potatoes wore froren and a 

day or tro thereafter defendant placed geome of1 stoves 

on the fleer where the potatoes were stored to prevent 
furth:r freesing. Pleintiffs offered evidenee tending te 
ehow thet the potators were in goed condition when they 
were plaged in the warehcuse ond thet on the morning of 
Deceuber 11th sume of the windows ef the wereboune, which 
opened on to the floor © 9° where the petatoes vere stored, 
were open, @ithough the weather wee very sold and that that 
fect coused the dngage in question. Om the other hand, the 
defendont’s position was thet the potetees rere not in good 
gondition when they were oleced in the warehonee; that they 
wore frosen before tit tine, And the defendant's further 
pesition is thet the rindows were opened to equalize the 
temperature in the room where the petatees were stored with 
that on the outeide. The temperature on the outside being 
wereer than inside, 


On the trinl of the cage, at the close of 411 the 
evidence, the levrned triel judged stated that under the 
evidence there was no obligation on the defendant to fure 
nigh heat in the warehouse. fe further etated *I am only 
permitting this gest to co te the jury on the theory thet 
there ia some negligenes on account of leaving the winders 
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open." Ag there gust be @ re-trial of the ease on account 
of the fact thet the inatructions did not clearly present 
the igsaues involved te the jury, we will refrain from dise 
euesing the evidence in detail, yet we think we oucht to 
@ay that there wee aeple evidence for the jury to find thet 
the potatoes were in good condition when they vere placed 
in the warehouse. 


The relation exieting betveen plaintiffs snd 
defendamat wos one of bailwent for hire snd in the abeence 
of * special contract the defendnt, under the law, was 
bound to exercise ordinary care in protecting pleintifis' 
potatoes. It hae been held that in such olireumetences, the 
defendant is bomd te exereise ‘euch care and diligence in 
the preservation ef the property entrusted to it ae every 
pradent aan takes of hin own goods of like character.* 
Soheefer v. Bafety Derosit Go,, 261 Tl. 43. And this 
tule of law has not been changed co fer as we ore advised 
by any of the provisions of chapter 114, which depter hae 
te de with warehouses. Ig the instant case since the une 
éigouted evidenes is that there were no faollities for 
heating the enrehouse and thet plaintiffs knew ef this fact 
before the potatoes were stored in the warehouse, the dre 
feniant would net be liable for eny demnge ocoesioned by the 
freeing of the retetoes on xccooknt of the laek of heat, 
ut if it appears that the potatese were frosen by reason 
of the faot that the defentnt left the vindors open, then 
&¢ ia obvious that the defenmiont would be Liable, and in 
the + ecord before us, the only questions for the jury te 
eeonsider were whether the rotsatees were in good condition 
when they were put in the earehouse and whether they were 
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frosen on acoowunt of the windows being opened by the dso 
fondant. We think the instructions did not clearly pre- 
sent these queations to the jury. 


The defencont contends that the court erred in 
giving instructions 1, 2, 6 ané 7, st the request of plain- 
tiffs. The objection to instructions 1 and 2 iw that they 
refer the jury to the declaretion, It has been held thet 
such instructions, theugh net food practicos, would not 
warrant the reversal of » judgeent. Sonk Bron. Coal Gp, 
¥. Thal, 228 121. 233; Sentral Py. Go. v. Bannister, 195 


Til. 48; Best Chiseve fi, Ne Go. ve Liggerwwits, 197 111.607. 
By inetruction 6 the jury wore told thet a warehousemsen under 


the law of thie state, wae liable fer lese to goods stored, 
which loss was Oooneioned by the failure eof the warehouseran 
to axercied rensonnble ore in the preservation of them, 

fhe objection to this instruction is that it eae imerplicable 
becavee in the instent eave there was 8 #pecial contract 
between the parties, Inetruction 7 advised the jury ae to 
eertain provisions of the statute in relation to warehouses. 
These inatructions should net heve been given because, a6 
above stated, the law required the defendont te exercise reason- 
able care to preserve the potatoes and thia obligntion was net 
effected by the etatute, On « retrial of the case, the jury 
should be imetrueted ae we have indiested. The defendant 
further contends thet the court erred in refusing to give 
eertain inetructione requeated by it. In vier of what we 

have alrendy said, it will be umnecesaary to pass upon these 
offered instructions, exeept thet re think the court shevld 
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have given fo. 3 by sbich it eas senght to bave the court 
tell the jury, svong other things, thet defendent wen not 
required ¢o auintaln ortificial bent to prevent the votatees 
frow freezing. 


The defendent cleo eontende thag since one of 
defendont*s roles provided that all, claime fer loess or 
domage should be made within "thirty daya efter the dew 
livery of serchandiee from warehwuse” ond aimee claintiffa® 
@laim bad not been meade within thet period of time, as we 
understund the argument, it is -berred., We think there 1s 
nO aerit in this pohnt, beceuse the evidenee discloses that 
immediately after the potatoes were frozen on December 16th 
or 13th, plaintifis begen te resort the potatoes and te ree 
gove them frou the warehouse ond the last of the sotatoes 
were removed on Merch 4, 1920, and it apresre that pleine 
tiffs wade 2 oleim on Hareh let, three dsye before, It ia 
@leay that if the rule in question formed a part of the 
contract betesen the parties, pleintiffa cleiu wae aade 
within the preseribed ti ne. 


“St is true that the court instructed the jury thet 
if they found from the evidence, thet at the time the con 
tract for storage woe made between the parties, the 4efente 
ant hed no faoiiities for heating the warehouse and this 
fact wae known to the plaintiffs, then the defendent ene under 
ne duty to provide beat. Sut thie inetruction aight have 
misled the jury in thet they sight have found that the defend= 
ant hed "facilities for heating its warehovuse*® because a few 


deys after the potatoes were @rosted 1t proeured o11 stoves. 
The undisputed evidence is that the defendant had no facilities 
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for heating the warehouse and thie wes known to pleintif’ 
pricy to the storage of the potatoes, and thewefore, dcfend- 
ant was not oblignted te procure the @il stoves or any heat 
for the warehouse, The issues involved were not presented 
to the jury in such * manner thet they could intelligently 


pass upon then, 


We think there was ne error in the ruling of the 
trial juige in referentie to the testimony given by Jacob 
Lapidus and Samuel Pveaberg in regard te the condition of 
the potatoes, For ras there error in permitting the wite 
nees Notarthy So give testimony as te when the cars were 
at the 40th street yard of the railway company. Of course, 
theopiginal way bill might have been produced, but the rule 
ag to what la the best evidence in this reapeet is se well 
known to counsel for both @ides thet we feel no error will 
ocour upon a ree-trial of the exnee in this reepest. te 
might sty, however, that the error, if sny, on the admis- 
gion of evidence wae of such a cheracter thet it would not 
warrant us in disturbing the jadgnent, if the record were 
otherwise free from serious error, 


For the failure of the igetructions to present the 
iecues clearly to the jury, the judgnent of the Superior Court 
ef Gosk Sounty is reversed ani the esuse reennded. 


REVERSED ABD ABUANDED, 
THOMSON ANY TAYLOR, JJ. coNcUR. 
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THE MUHIGIPAL COURT 
OF GM1 Caco, 


Opinion filed April 89, 1925. 


WR. PRELIOING JUSTICE O' GOHWOR delivered the 
opinion of the court. 


By thie sopenl the defendent secks to reverse 
a fudgeent of $495.00 entered ageinat him by confession. 


The record discloses thet om April 1, 1981 plaine 
tiff and defendant entered into a written lease whereby 
eertoin prenises rere demised to the defendent for a period 
beginning Hay 1, 1991 and ending April 30, 1984, at a rental 
of $14,400.00, payable in senthly installments in edvanee 
and during the last year of the term the rent waa $475.00 per 
month. The property was to be oceupied for foundry purposes. 
Qy the th dey of April, 1971, being six days after the lease 
hed been executed, the lessee, with the consent of the lande 
lord, assigned «11 bie rights, title and interest in the 
lease to the Mortimer Foundry “o. and to himself A. 0. wortie 
wer. it woe expresaly «greed, however, that the lesete ahould 
remain liable for the payment of the rent. 


O, Sovember 28, 1923, the judguent by confession 
was entered in favor of plaintiff and agsinst the defendant, 
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lessee, for the rent for the month of Movember, $475.00, 
plus §30,00 for attorney's fees, unting s total judgment 
of $495.00. (m December 11th following, the defendant fii- 
ed hie petition and seved ths court to veente the judgment 
end permit him to defend. The motion was allowed and the 
petition ordered to stand an the defeni=nt's affidavit of 
merits. The «atter then ense on for hearing before the 
court without a jury ond there wee 5 finding against the 
4sfondient nad the judgment theretofere entered wae confira- 
ed and held to te in full force and effect. 


The evidener tends to shor that there were tro 
Tiders atteched to the lease, whereby it wae provided that 
plaintiff wag to make certain repaire, eome of vhich were 
to be done prier te the beginning of the term May 1, 1971, 
amd ag to the others, the time was not speeified, On the 
hearing before the court, the defendent testified in his own 
behalf to the «effect that the premises in question were 
egoupied by the Mortiaer Foundry Sompany, % corporation, of 
which he owned x11 the stock, but two shares, one share 
being held by bie vife and the other share by a third party, 
and that he and his wif’ were officers of the company. 
lige testimony further «itends to show that mone of the reo 
pairs which plaintiff had agreed to make were done prior te 
May 1, 1921, but thrt thereafter some of then were made by 
the plaintiff, some of which were dome in a negligent onn- 
ner and some of the repairs apecified te be mace by the 
plaintiff were mot made wt all. he testimony of thie ritnes 
further tends to shor that the foundry company occupied the 
premises and conducted ite business therein until Nevesber 1, 
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1923, when it vacated the premises and moved into ite own 
property. He further teetified thet during the entire 
period, the foundry comeny oocupied the premises, rain 
came through the mof ani other portions of the building 
occasioned by the feilure of plaintiff to make the repairs 
specified, and that,aa a result, the foundry company from 
time to time was uneble to conduct ite business and thereby 
sustained loss ond thet some of ite personal property was 
sleo demnged by the rein, 


The defeniont contends that there wae a conatrue- 
tive eviotion sooasioned by plaintiffs feilure to aske the 
repairea oolled for by the lease as *¢@11 as under the law, 
einee it wae plaintiff's duty to repair the roof to pree 
vent rain coming into the premises, 211 of the building 
not being Oocupied by the defeniant or the feundry come 
pany, 2nd that on account of the building being out ef 
repair, which permitted the rain te come through the roof 
and through portions of the building, it wea rendered un 
tentable so that it waa necesaary te vaonte the premises 
on Hovesber 1, 1923. The defen'ant’s further rosition 
is thet he ene entitled te recoup the amount of damages 
he sustained by reason of the rnin coming inte the premises, 
dameging some of the property and eausing lees of time. 
Assuming that it was plaintiff's duty to keep the premises 
in a tentable condition; thet she failed to do so and as a 
result thereof, the defendant waa compelled to vacate the 
premises on Nevember 1, 1923, this would ancount to constructive 


eviction, and the iefentent would not be liable for rent after 


eet at ‘neal A y toa ‘ess wn erttone ve oe 
 aramanleeetion sped crap toa Bese 
te 48 











5 She Laban! Ade BBO OT Oe YEhORMBRE aN FY Sadi we a ih on 
7 “gece hwae qoute ob Ft a tee at i eae nttinen 


iar aby ody ede Qeteee Soave wee Fe dowany on had a 
' Yeerks “Yer oat patna’ Ane qeeehaty WA Ba ns graye oy 


ieee ioenr nt ial Oe oyatenty ee, diy ate wt send i os tk 








-to 


that dute. Gibbons v. Hoefield, 20° 111. 455, And if the 
defendont's property wee dome ged ae o result of plaintiff's 
failure to maintain the premises in » tenantable condition, 

he would be @ntitled to recoup hie demages, although he had 
not veonted the premises. gelz v. Stafford, 2994 f11. 610, 

But we think the evidenee dées not warrent the conclusion 

thet it beonne necesonry to veoate the premises because they 
were untenantable, beenuse the defendent hiaself tectie 

fied thet when the premises were yvocated on November 1,1923, 
the foundry company moved into ite own property and that aftere 
wards he took the mtter up with the plaintiff and discussed 
the question of securing another tenant for the premises 

and etated that if & new tenant vere obtained for less than 
the rent of $475.00, called for in the lease, the defendant 
would pay the Dalenee, Ko explanation is wade why the defende 
amt wae willing to do this, «nd re think the court wes fully 
juetified in finding that the presiece were vacated by the 
foundty company fer the respon thet it hed ite own property 
and not for the reason thet it eas untenanteble. for do re 
think there was ony basie in the evidence te merrant any aller 
anee on the ground ef recoupment for two reasons: (1) 2 care= 
ful eoneideration of the entire record discloses that the 
premises were ocoupied solely by the foundry compeny end net 

by that compeny and the defendant, and, of course, sony damages 
sustained by the fountiry company opvuld not be recovped in an 
action sgninst the defentant lessees. By the expresses’ teras of 
the assignment of the lesee, the defendant ae lessee, wan still 
linble for the rent; and (2) ne allowance could be made on the 
ground of recoupment, becsuse the dasngen claimed te have been 
sustained are mtirely too indefinite in amount and were nothing 
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more then & ere surmice or estimate at the most. when 
prease’ by the court ag te hom much he claimed for damages 
tO persons] property, he estimated the Llosa from $1,000, 00 
to $1,500.00, His testimony further shows that he estimated 
his lose from $200.00 to $350,00 on secount of rain coming 
through the roof. It is obviows upon a omreful considere 
ation of 411 the evidence in the record that the testimony 
given by thie witness ie of ae uncertain a character ae not 
to form the basie for the sliowense of any deunges in the 
nature of recoupment, 


But the defendant contends that he hed three other 
witnesses who would testify in his behalf, but which the esurt 
refused to hear, Ye think the court should heve permitted the 
witness to testify, but we sre sleo of the opinion that any 
error in thie reepect would not warrent us in reversing the 
judgment, because it epreare from the record thet these vite 
neoses would testify to substantially the same facts os these 
tentified te by the defendant. And while the defenient contends 
that the record diecloses that the testimony of these witnesses 
would supplement that given by the defendant, we think the 
record disoloses thet the testimony of thece ritnesses ae 
disclosed by atatement of counsel, vould not be wmaterisliy 
different from the teetieony of the defendant, We are alse 
of the opinion thet plaintiff could seintsin her sction 
against the defenient leases alone without joining the Foundry 
Company, becouse the tenant remained lieble after the sesign- 
ment of the lease, 

The judguent of the Municipal Court of Chicago is 


affirmed, 
AFFIRSED. 
THOMGOR AND TAYLOR, Jd, GONG. 
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APPEAL Frow 
SUPERIOR COURT, 
SGOOK COUNTY. 


Opinion filed April 329, 1925. 
MR. PRESIOIAG JUSTICE Of CONWOR delivered the 


opinion ef the court. 


We have thie dey filed an opinien in the ense of 
Herrick v. Herrick, Ho. 29387, wherein we eet forth the agree- 
nents made between the parties, the provieions of the decree 
of diverce entered in favor of the complainant end aysinet 
the defendent end the order of the court reducing the amount 
of alimony and sodifying the decree in other respects. After 
the proceedings rere had,o» steted im that opinion, the defend= 
ant, on March 7, 1924, filed o petition in the divorce proceed= 
ings, “herein he set up & provision of the stpplements1 acree- 
ment wentioned in the opinion filed today in Noe. 292782, rhich 
was to the effect thnt eo long as the defendient should not be 
in default in respect to ahy of the monthly peysents of 9500,60 
Or any payment of the emergency fund, the interest accruing, | 
from time to time, upon the bonds of the face value of $5,000.00, — 
aeposited with the Horthern Trust Gompany should belong te and 
be paid to hia. fhe petition further set up that he wx9 not 
in defoult in either of the respects mentioned, and that there 
was interest to the amount of $100.00 whioh hoi acorued on the 
bonds, but that the trust company refused tc pay big thet sum, 
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and he prayed thet an order be entercd directing that the 
$100.00 be peid to him in xccordenoe with the terns of 
the supplewental agreement end deere, 


On Merah 26, 1924, complainant filed her anever te 
the petition wherein she set up matters tending to show that 
the defendant was in default in saking the peymente required 
of hia, and, therefore, not entitied to the 100,00 interest, 
amd on the lat of April, L9?4, the court entered an order 
in aesordence with the prayer of the petition, from which 
eomplainant appesled. We think the court wes in error in 
entering the order, for the reasons stated in the opinion 
filed today in the other onee. The supplesentel agreement 
wade between the parties and rhich contained the provision 
for the deposit of the bonda with the truat company wes o 
Dinding and valid obligation and if ite provisione vere 
violeted in the reapect coaplained of in the petition, the 
defendant could not have it specifically enfeweed in the 
divorce suit, but if he feele aggrieved he aay apply for 
relief in = proper forum, 


The Huperior Gourt was without jurisdiction to 
enter the order and it is reversed, 
REVERSED. 


THOWSON AND TAYLOR, JJ. comevR. 
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Opinion filed April 23, 1925 
BR, JUSTIG. TAYLOR delivered the opinica of 


the sourt, 


it appears from the record im this ease thet 
the plaintiff, Sketoveky, sued the defenient Soupmik in 
& Justice court of Geok GCoumty and there recovered a judg- 
ment ageinst hie fer 6293 and costs on Deoesber 20, 1918. 
Eeusdinte execution wae issued by the justiee of the peace, 
en plsintif’'s affidevit as contexpiated by persgraph 129, 
chapter 79 of the statute, (Gahill's Iylincie Ste tutes, oh. 
73, per. 120) ehich wae returned the next day unsatisfied, 
It dees not aprear from the return, that a deusnd was unde 
umier this execution. Thereupon, a transeript of the judge 
went was filed in thé Gireuit Court ef Sook Goumty on See 
euber 25, 1918, for the porpose of reaching errtein real 
estate owned by the defendsnt. mn Decenber 26, 1918, « 
writ of Zieri fecias wis izeued out of the office of the 
glerk of the Gireuit Court, on =bich the sheriff aade « 
returm to the effect that on December $1, 1918, he levied 
on the defendont’s title te certain real estate deseribed 
in the return, These steps were taken in conformity with 
Gen pewetahenn ¢f pedngiigh 198 of ctngter 19 of cur status 
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(@mhill’s illinois Simtutes, ch. 7G, par. 136) The reeord 
further shows that on January 28, 1919, the eheriff sold 
the property of the defendant which bad beem levied wron, 
the time and place of the sale having been duly sdverticed 
as required by law, the buyer at thie sole being the plain= 
tiff and the preverty being sold for the amount of the judg- 
went, snd costes, 


On January 8, 1919, the defendant filed his appeel 
bond im the office of the elerk of the Tirqit Gourt of 
Gook Gounty, snd aleo bis <ppesrence, in sennection with his 
appeal from the judgment entered against hia in the justice 
eourt, ani swenene wig duly iseuved ageinet the originel 
Pleintif{, Zheteveky, This cumsons wee returned “fot found’, 
on danuary 20, 1919, The defendent filed a transeript of the 
preesedings in the justices court im connection ©ith his anpesl 
oa January 9, 1919. (n Jomary 8, 191%, © supersedeas eas 
iesued aut of the office of the clerk of the Cireuit Court, 
agninet the justices of peace «od the constable, requiring 
them to desist from any further procecdings in the suit in 
the justice court. This was served on the Justice of the 
Peace the sane Gay, tut there ic no return of service on the 
constable. On Janwety 23, 1919, an plies susmone wie isqued 
gut of the effice of the clerk of the Cirevit Gourt, but 
again, s@rvice on the plaintiff? ene not bad and thie gnasons 
wae returmed *Hot found,* on February 17,1919. 


The record contzine = notice of action filed April 
8, 1919, from the defendent to the plaintif:, to the effect 
that the defendant would ceve the court to plese the eruse 
_(’ppeal) on the short couse oxlendsr. Yhere wos an affidsbit 
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of service by meiling a copy to the plaintiff. The record 
does not diseless whet, if eny, setion the trial eourt tesk 
ae to thie mcticn, 


The recerd shows thet on April 26, 1919, on notion 
ef cownee] for the defenient, the cause was @lemiceed and 
judgment =e entered by the court sgeinst the plaintiff for 
sests. The record dora not shor whether thet action was 
takes in connection vith = hearing on the short couse ealen- 
Gay or not. Gn the next day, April 29, 19819, a erit of 
iieri facine 22 issued out of the office of the clerk of the 
Girouwit Court for the costs, on ehich judgment hed been one 
tered the previcus day sapinst the plaintiff. Tre return 
@n thia writ shows that desend bad bean eade on the plaintiff 
and that the erit had been satiefied in full, and on the 
reverse side ofthe writ there tise epoesrs the receipt of 
the attorneys for the defendont, acknowledging full satis- 
faction ef the writ,- £18.05. 


So feF as the record shows, nothing further wee done 
in thie onse for nearly tee years. Gn Seosuber 17, 1370, the 
defendent filed 2 setice, directed to the plaintiff, saying 
that he sould present his petition te the Gjrevit Cnurt «nd 
prey for certain relief, as set forth in a petition, cory of 
which *ia herewith cubmitted te you." This notices contains 
an affidevit of service by wailing. ‘This petition apoears in 
the reocowd ex filed wader dete of January 8, 1971. On damery 
&, 1991, the plaintiff filed = notice direeted te the defende 
ant to the effect thet on thet dsy he sou'd nove the court to 


vaonte the order of April 36, 1919, dieuissing the cause, and 
the judgeeat then entered egtinet hia fer caste, snd ask thet 
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the cause be reinstated. On the same day the plaintiff 
entered bis specisl appeerenos, for the purpose ef raise 
ing the question of the jurisdiction of the court in enter~ 
ing the orders of April 28, 191%. fhe plaint&ff's wetion, 
made pursuant to th<t notice, wac entered on January 5, 
1821, and continued to Jnmunry 28, i971. 


On danvary 14, 1991, the defen ‘ent filed e notice 
addregced to the pinintiff, te the effect thet he would 
move that the preesedings on the resl extate transeript, 
imstituted in the Cirmiit Geaert by the pieintiff, be con 
eOlideted with the defendant’e appeel, Affid=vit of cervice 
of this sotion, By meiling ® copy, was uttached toe the notice, 
Under date of February 19, 1821, the defenduont filed « notice, 
addreased te the Sheriff ef Geok Gounty, thet he would nove 
the esurt to qaagh the execution, Levy und eele which hed 
been made by him, pursusat to the transcript filed by the 
Plaintiff. 


aguin, on Februsry 19, 1971, the section of the plain- 
siff,to vaente the order of dissmicsal snd judguent fer cosets, 
ef April 28, 1919, wes entered, end the record states that he 
eourt to Kk it under advisement. (imaily, under dete of Harch 
12, 1921, on sotion of Geferd=nt's counsel, the sourt seneclie 
a@=ted the transoript proceedings with the spresl, and further 
ordered thet the exegution theretefere issued on the real ¢s= 
tate trenseript «nd the Levy hed thereon and the sheriff's sale, 
*are each and 411 queshed and held for neught.* Om the same 
@uy the court denied the sotica of the plaintiff to vacate 


the orcer of diemiesel and judgeent for costs, of April Sa, 1919, 
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and to reinetete the cause. fhe plaintiff preyed an appeal 
from the latter order but thet appes] wae not perfected, 
Subsecuentiy, on February [8, 1935, the plaintiff sued out 
this writ of error. Thia wae after the expiration ef three 
yeoras after the entry ef the judgaent «nd eréere complained 
eof, which exe the limit ef the period vithin which « writ 
of errer covid be brought seeking te reverze sugh judgeent 
amd ordsya, ae the ine stead «t the time such futgeent =ndé 
eriers vere entered, Ghill'’s Iilineis ttatutes, ch. 116, 
per. 117. ty polmt hae been wede of this, bowever. 


It is the defencont's contention thet the olsin- 
tiff ic mot now in a position to question the validity of 
the judgeent =,gcinet bie for conte and the setion of the 
$ricl court in digsiesing bie couse, inasmuch as be paid 
that judguent and eatisfied in full the execution *hich 
was isuued therson. Thies ia not the law. in paying 
the judgment and eatisfying the execution, the plaintiff ¢i 
met waive any error thet might teave intervened im the pree 
eeeding which resulted in thet judgeent. fhe payment aay 
net be regarded as so fer ¥Yoluntary “as te operate as a 
felenee of errora, if esy exiated, While the aeceptance of 
the benefite of 2 jucdement operstes to release ¢rrere in 
the record, the payaent of s figment, either volumtary or 
involuntary, doer sot de se. Eicheren ¥. Byam, 14 iy1. 74; 
Meteh vy. Jnesbaon, 94 M1. S84; age v. The Peovle, 99 111. 
#18; Beardsley v. Gnith, 159 [11. 230; gemstrome v. The 

& Perk Building Asen,, 176 111. 298; Sohaeffer v. 
Agéery, 828 i11. S57; ott v. Bevis, 267 121.148; Boreh 


Setrict vw. ankenbrend, 277 £11. 155; Theesing v. 
Hawkins, 291 111. 454; Gheney v. Baker, 302 Til. 481; 
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Buppart v. Hishols & Son, 64 Lil. App. 683; Lomoester v. 
Bartsch, 152 Til. Agyee 433. 


In our opjmion the trical court erred in diawissing 
the geuse on April 296, 1919, un4 in entering judgrent egsinet 
the plaintiff for costs, for, so far as the record shows, the 
court hai no jurisdiction over the pleintiff. Our etatute 
provides, in chapter 79, parngraph 116, (Oabill’s Illinois 
Statutes, ch. 79, par.116) in case of en &prenl from « judge 
ment of a justive of the peses to the Gireult Court, that the 
one 30 appealing mmy file an eppeal bend in the office of 
the Glerk of the Cireuit Gourt, whereupon, = supersedess 
aheall iesue te the Genetable and justice of the peace ond 
slgo & suemens, directing the oposliee te appear at the term 
ef the court to which the appen| is returnable, "shich sunnons 
and eupersedeazs shell de served and returned, se summons in 
ether enses.* That preeedure is necessary in order that the 
Gireuit Court msy aoquire jurisdiction so far as the appellee 
ie concerned. Ho such procedure wes had in the esse at ber, 
aa is apparent from the foregoing references to the reeord, 
However, it shou'd be seid thet when thie eeee hee been ree 
manded to the Gireult Court, and reinstated there, the court 
will then bave complete genere! juriediction of the plsin- 
tiff. hia vill be true, notcrithatending the special appear 
anee whieh he filed. fo grant or refuse the motion mide by 
the plaintiff, recuesting the trial sourt te set aside the 
erder dismissing the cause and the judgaent ageinst hin fer 
coats, ani to reinstate the ease, required the exercise of 
jurisdiction by the court of the gubject-matter of the cause 
and of the plaintiff, snd oy esking such sotions, the plsin=e 
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t4ff aust be considered as having waived his special sppenr 
amee theretofere entered for the purpose of objecting te 

the jurisdiction of the eourt. The Peovle v. gaythe, 232 
til. 242, fhe plaintiff sowld certcinly not be heard to ask 
the court to reimatete the oxuse snd at the ease tise urge 
that the court wae etiii sithoet jmriedictica, 


¥e ure further of the opinion thet the trisl eort 
erred im consslidating the real estate transeript precesde 
inge ond the apoeal, and sise in quashing «11 preesedings 
wader the reel estete traneeript. fhe latter any not be 
attacked collaternily om setion. fuech ground as the dee 
fendant aay have fer thus attacking those proceedings, shoubd 
be set up by m bill in equity. Zbetoveky v. Obvers, 374 111. 
638, 


For the reasons stated the judgment of the Girevit 
Gourt is reversed and the ceuse is remanded to thet scourt 


for trial. 
SURBRENT ARVERESD ARD GAUTE REMANDED. 


O'CONNOR, FJ. 480 THOMSON, J. coNcER. 
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Appellee, as ties 
‘PRA FROM 
%. SUPERIOR COURT, 
WOK COURTY, 
he S BAHIS. 


Appellant. 


Opinion filed April 29, 1925 


Mi, JUSTIGe TAYLOR delivered the ovinion of the 
court. 


Thies is = bill for an seccounting wherety the oom 
Plainent, Dellenberger, sought te hewe settled certain se- 
counts which grew out of = long werics of treneactions im 
volving monty berroved end soney poid, and asked for an ine 
jenction ageinst the collection of 2 certein judgeent. iy 
one defendsnt, Sars Ghats snerered the bat". There wer a 
reference to a Uneter, & report fintiag im fever of the com 
placaeat, end o deeree is tecorgence thererith. This appesl 
is therefrom, 


sellenbergexy, in besinese as a aanufeesturer of 
sachinery, *nd vbose place of businses ete locsted at 1949 
Fulten Street, Ghicage, sought in the summer of 1971, to 
beorroy some monty. Through ome Flint, he set at his office 
in the Unity Building the defenient, Robert G. Shin, an 
attorney st law; end on Joly 23, 1991, talked to hie shout 
getting @ §7506.0° toan on a second cortege on his, the — 
complainant's, property. The lesm was aade, ond shin geve 
Delleaberger his cheok for $7500.00, end Gellenbarger gove 
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back bis check for $1,276.00 to Mehin. hie latter cheek 
purported to be for Kehin's services. fnhin testified thet 
in the course of the negotietions he teld Dellenbarger that 
he, the witness, esuld eet it from fern Shate, « violinist, 
but thet it woul’ cost him, Gellenterger, 71,256.°°, Fhich 
would inelude several hundred doliars to fare Shatt"s father 
whe hed first mentioned bie deughter as being able to meke 
the loam, on attorney's fee, and, ap-erently, ome thoveand 
dolliare for getting the loan. 


Hellenbarger‘s evidence ie that he berrowsd the 
money throuch U«hin from the ietter's clienty; that Sahim did 
not render him any eervicesa. He denied thet he ever offered 
Mahin anything for bic e«rvices. The $7506.0 losn was evie 
denced by 12 promisorry notes, 3 for £300.00 each, 3 for $460.00 
each, & for §560,06 exch, end one for $2906.50, sll ted 
duly 33, 1921. They were oli payable te the order of the 
makers, ©ere duly endorsed by thes, secured by « trust deed 
to Sarah Ghats, esd were 211 payebhe at the offices of Enkin. 
The interest provided ene at 6%. 


Ae to the $7500.00 transaction, the Bester found as 
folloms: 


*That at the tiee cf the exeeution ef said notes 
and txust deed * * * Bellenbarger received the sua of $7,500 
from anid Nahin; thet thereupon, at the request of dahin he 
gave Hchin a check for $1,275, dated duly 25, 1991, payeble te 
the orcer Of anid Sahin, Hahin told Sellenbarger that ssid 
gum was peyment for services rendered by suid Sahin, who was 
at thet tige an attorney ot lar engage ged in the practice of 
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his profession. it ie eleimed by said Sahin thet said 
money wasveid to hia by Dellenbarger for cortnin services 
other then in connection rith esid loam, but the asaster 
finds thet at said tine no servicers of any kind hed been 
rendered to vel lenbarger by Sahin and the saster therefore 
concludes thet said payment of $1,275 sme made to Sehin 
by Gellemberger in comnection with esid loen of seid sum 
of $7,600; of said sum of $1,275 the aus of $200 woe poid 
by Nebin to said Abrahbom Shate and the sum of $75 wae paid 
to one Bunting.” 


In the next month, 4uguet, the complainant obe 
telued an addition=1 sum from the sewe soures. The master's 
finding on that trenessetion is as féllows: “The complainsat 
procured @ further loan of ©3,000, through eaid Sehin, of 
which #500 w.e subsequently paid, lesving 2 balanee of 
$2,500; Dellembarger agein inereased said loan, having re=- 
oeived an sdditicon:] ows of $1,500 from esid Mahin, making 
@ total of $4,000, end on the Sth day of Herch, 1992, the 
complsinent, together Frith Alte B&B. Gellenbarger, bis rife, 
end 0. G Sellenbarger, tis «on, sxecuted « judgment note 
for the eum of $4,000, payeble to the order of Sorah Ghate, 
aue sixty deye after its date, at the office of anid fobert 
&. Gshin, with intereat at the rete of 6 per cent per sonny 
that said note also previded for the sus ef $400 etterney's 
fees in case judguent wee entered thereon; thet as collatersl 
vequrity for anid inet mentioned loan, Sellenberger deposited 
with eeid mote S53 sheres of ihe capitel steak of the Eother 
Goose Products Goopeny, of the per velue of #300 each end 
8% sheres ef the oxpitel stock of the Sunsyside Creherd Park 
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Company, ®iso of the per value of $100 per ahare.* 


®At the time of the making of the ssid loan of 

€3,000 Dellenbarger paid lighin st Babin's request the sum of 
$420 for services in connestion vith eald loan and on March 
@, 1932, at the time of the otking of anid note for $4,000 
Mellenbarger gave Wahin three cheeks for the sum of $55, $325 
and $225, respectively, ogeregeting $885, all of which checks 
were caahed end were given in connection with seid lest sen 
tioned Loan." 


és to charges whieh sere wande by Sahin for 
alleged services, the eater finds es follows: *That sei4 
wum of $1,275 paid Sabin im connection rith said lean of 
$7,500 hereinbefore mentioned wag 17 per cent of the total 
amount of eaid ieany that the entire loan wae due within 
one year, axing = total charge of 17 per cent plus 6 nere 
eont mentioned in said notes, or 23 per cont & year; thet $420 
peid in eensection with seid 83,000 losn wes 14 per cent of the 
principel, besides the 6 per cent sentioned in said nete; that 
the sum of $585 paid in connection with said last sentioned 
lean is an excess of 33 1/3 per cent of the amount of the 
money sotually advonesd which wee 1,696, or st the rate of 
shout 200 per cent = year." 


it io cleimed by Rabin that said payments te Behia 
for alleged services were ence to him for services in con= 
nection sith metters other than the losme in question. The 
mater found from 4 preponderance of the eridence, however, 
thet me other servicer were perforsed by Babin for be! len 
berger; that Mehin was the agent of Abraham Ghats «nd Sq rsh 
Ghats at the time said loane were meade and that the oherges 
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aade by Nahin in connection with said leans ond the payrente 
ande by 2ellenterger, therefore, constitute ueury 2nd the 
master therefore concludes that the lenders of ssid noney 
forfeited 211 rights to recover interest on stid moneys 
leaned, 


After the loune ecre sede, Sel lenbarger paid froa 
time to time, certsin amounts, the last being dsted Emy 29, 
1922, to inhin. The sister figures the total as 47,324.85. 


On Fuly 13, 1922, jodgeent in the aum of $3,875.50, 
wan token im the Mumicipsl Gourt by seid Shate against the 
compleinant end hie wife an4 debghter, on the $4,009.00 nete. 


The evidence shore thet in the course of the pra 
oecdings, on Keverber 16, 192%, = seticn wae asde by the 
attorney for Sara Shate te dissclve the injuncti«n thet had 
been granted egainat the collection ef the judgment in the 
@micipsl Geurt. After sose discussion befo-e the Thancellor, 
he imforsed counsel thet he »ould diesolwe the injunction un 
less the complainant paid the belence @ue, shich the saster, 
@liminating 911 interest, and recognising 211 the payments 
made vy the oomplsinant, bed found te be $4,185.85. The 
witness Ghaffner teetified that accordingly he hended Fine, 
attorney for Sara Shets, a certified sheck for #4,175.85, 
oma thet it eve agreed between then thet the judgment should 
be saticfied and the colletersis surrendered, and that the 
Ghaucellor wae se informed, Fine teetified thet he moved 
te dissolve the injunction; that he supeested te the sourt 
that the compl<inant pay the snoumt admitted in the bill te 
be duez that severnl wercks Inter the poynent wee made; thet 
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be, the witness, said te Ghaffner, *1 will give you Liberty 
of spplying that payment in ony sanner you desire, sither 
entirely on the 67,500 loan, or will eetiefy the judesert 

im the “micipal Court and return you the collateral"; that 
thet judgeent was for $2,825 oni costes; that the complsin- 
ant said he would rather satiefy thet judguent ond heve the 
collateral returned; that he, the witness, Gi¢ eo and the 
exesas was applied on the totel debt of $9,872.24; that after 
making the oredit of §4,175.00 there was left due $5,697.74. 


Se to those fsets,end the agreenent, if sny, on 
that subject, the “neter found es follows: *fhat subsequent 
te the filing of the bill of complaint herein and on the 
15th day of Hoveaber, 197°, said lellenbarger, through bis 
attorncy, paid ts the soliciter for tre seid Sarch Shetz, 
the aus of 84,185.85. it is clsiaed om tehelf of the com 
Plsinant thet said ous wun the belomee due en1¢ Sarah Shats © 
om scoot of aii the moneys loaned and advenced ta said 
Sgllenberger and that ell of the sallaterale desoeited rith 
aid loans were surreniersd «ni returned tc the eald Dellene 
barger. On Behalf of the defenionts, it is claimed that anid 
gum wee paid in sstisfeeticen of the jwigsent entered in the 
Synisipsl Court of Gitiengo on the said 13th dey of July, 
1922, as hereinbefore eet forth. 


fhe master finds from = prependerance of the evie 
dence that gnid sum wae paid te said defendont Shate as the 
Daleamee due on eli loans aadez; the tetel paysents theretofore 
made we aaid Sellenberger, as hereinbefore set forth, anmcunted 
to &7,324.88, and ssid sum, together with the sum of forty-one 
bundred eighty-five ond 85/100 deblars ($4,185.85) pid se 
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aforesaid, meade & totel of $11,500.70, which wee the total 
of the money@ Loaned to said bellenberger.* 


The evidence showed that wany of the cheeks given 
by the complaiuant to Mxhin hed eesornmda on thes to the 
effect that they were given for eervieces, ent it wes cleimed 
for the defendent that Mahin was the agent ef the coupinine 
amt. Og those subjests the Hauter found as feliows: “The 
wester finds thet while soue of the cheeke given te the ssid 
fabin by eedd Dellenberger contained excereements toe the effect 
that the enme rere given for services rendered, the auster 
finde that eli of seid poyments wore wade on account of said 
leuns; no legs) serviesces were ever rendered By #244 Enbin 
te seid Uellenbarger.* 


*It is contended on behalf of the defondent, Sarsh 
State, that severe of enid psysents made to febin by Del lene 
berger sere not tranenitted te her by said febin and thet they 
were iaproperiy sede toe Sahin. The waster finds thet all ef 
aeid leans were acde guynble et the office of snid Sahing 
thet sll of Sellenberger's dealings vith referenes to seid 
loams tere vith Hebing Sellenboarger never wet or saw Sarah 
Ghats; hin wae her duly authorized agent throughout the 
trangnetion here in question end the master soncludes that the 
enid Sarsh Ghats is, thereferce, bound by ail of Habin'e acte 
in enid trenesactions.* 


*fhe master therefore concludes that there is sething 
due from enid e mplainant herein to seid def ndemt, Gereh 
Shots, nor tc eny of the @fencante herein on secouwnt ef said 
leans hereinbefore menti ned." 


di 


a“ 







Somber is ey 42 kee soonieroe 08 is avon ‘eal tolt toe Ft 
mwakenes iit Ro Reheat wae setitelt ena sgeheriss > ata net | 
eet? seanitet sa bares? webeatt wt Biases sat z + 
Skee at 6 a5uia aiseds oat te weer Okade sat ahah rete: 
feutie weft ot saemamonan. bas katerse -neyeadan ffl al 
ee ptcuhane sonra aah menky evo. ome ot Bath 
Bias Ts pees NG chee cen ataamgeg Met be Lie padg é met 
Site? Big ye Sevabioy tees ones enodwren Legot om P ram: 














Sime & oe ooase sida fiat = 
Lames Fatese oa a ee se . e 7 





faxe® wee xe Pon teven Z mages te yates & arte oem ile ° 
adg panigenrdt snope bomkendéns is rad caw mitel artes 
wid! Satd eeheloen soteen we aes sakbowsy at oad we bite sede 
sites statin: te tte qe baud ratereds yet ‘tad desis toe 

| | seat tasenet lea et 


guidfan ef. eradt. er mea be iat Seek ores ete. eat” Bag: 
Ament. grees Rak bien ad shoved seiasaln ili i aab 

bien te ¢eecaes. a0 mowed ufestucké she te ae ioadlovar ae 
‘ee ese i ea 





-= 


The pleadings en? the evidence shor thet the 
chief question to be ansvered is whether fiebin acted as 
the agent of the complsinent or of the defendant Sarah 
Ghats. if ighin wae the agent of the latter, then «11 
that he exacted or received frou the compleinant in ex- 
seme of, and in addition tw interest allowed by lew, wes 
usurious, snd in stating the account, the coaplsinant 
would be entitled te eredit to thet extent. Hormlly, 
ag business ia genersily eenducted it ia met difficult 
te discover rhether one is the agent of the borrorer or 
the lender. Sut, hera, in view of the testinony ud 
written evidence, there is « comtroversy, =né it becomes 
necesexry to serutinise the recor’ tith osre. in Sieseng 
v. Groene, 254 Ill. #18 the court anid, *The form of tha 
contreet is not conclusive of the question. Tre desire of 
lenders te exact sore than the law permite and the rilling=- 
neas of borrowers te coneede whatever acy be demanded te 
Obtain temporary relief from financiel eabarrasenent have 
fesulted in 2 variety ef shifts end cumming d=-viees designed 
to evade the lew. The charseter of » transaction is net 
to be judged by the mere verbo) yuisent in “hich the parties 
heve clothed it, but by ite true character as disclosed by 
the whole evidence. If, when so judged, it m reara to be a 
losn or forbearance of money for ©  rester rate of interest 
than thet al ored by law, the statute is viciated and its 
penalties imeurred, no matter what device the porties asy Saw 
employed te coneen] the real chereeter ef their dealings. in 
Gooper v. Nook, 27 iii. 301, om rege #3, thie court said: 
‘im such transection it ie the intention of the parties, not 
the forms ewployed , “Cb fixes its character, If it were 
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otherwise, every apeeles of fraud, oppression and “rong 
might be perpetrated with verfeot impunity. enor in 
trisls of questions of weery it hee ever been Held Fact no 
device intraied to aver up the renal character of the trang- 
aetion oan ever avail to defeat the stetute.' It ia the 
constant’ penctice ef courts to resert to extrinsic evidences 
to detemsine the queetion of usury.” ‘Siting, 3 Jones on 
Swidenee, Gee. 4413 1 Flliett on Evicenes, Seu. B01; 
Esrguson ¥. @utphen, 3 Gilm. 547; fecve ¥. Serawy, 14 111.94. 


There is na doubt but that the money osee from 
Sern Shate; that it went te Bnhim, omni that he leaned it 
for hezj thet the notes which represented her ioan rere 
payable by the ecmpleinent ot Exhin’s affice; that when 
Ptygents were sade by the ecmplsinent they went te Eshin 
om! thet he wae reaponeible te “ara Ghats for sh<«t he cot. 
it ~o 14 be atraining the evidenes beyond reneon to hold, 
we the defendant contends ant ne Bahin tried te prove, thet 
the latter wis the conpleimant's agent. fHahin, therefore, 
Deieg the sgemt for the lender Gara Shets, she is resren- 
sible for «hat he cot, no astt«r hew auch of whet he reeeived 
he aporepriated for elieged *‘seervices" fe: the comolsinant. 
When then the $4,176.85 eae paid as the reault of the agrese 
went, whether that agreexzent = © ag claimed by Fine or 
Sohaffner, it resulted in a payeent im full of all the prineie 
pal thet the esupleinent hed reecives from Save Shats. it 
eae preetionlly adwitted by Sarn Shate' stterney that the 
Gomploinant paid back all that be hac reeeived. Alro, a0 
question ws raised at the tris] as to whether of net the 
final payment imeluded interest at the legei rete, snd se 
it connet be yoised bere. There ie no assignaent of error 
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based on eny finding ef the Ghanesrller in regard to Legal 
interest. Sigpyer v. Lackerpon, 21% 111. 414; Ortmeir v. 
Tvery, 200 111. 877. The ¢efendont, Sara Shate, might 
have objected when the 94,175.85 was paid and olsimed that 
the legal interest reanined umpeid, but no such objection 
wae wade, The Ghanoelier would not heve sllowed the motion 
te dissolve, if it had been shown thet something, such as 
legel interest, wre e111 due. 


After carefully considering e11 the evidence shom, 
ve are of the opimion that we are not justified in setting 
aside or codifying the deeree. It say secm to be a hard- 
ship that the d@efonient shevld be chargeable with having 
received back «11 the principal, snd not here be able to 
get even legnl interest; but, she trusted Nahim, and, if 
injured by him, hag her remedy for bis conduct. 


The deeree, therefore, will be affirmed, 


APPIRMER, 


OF QONNCR, Pode ABD THIOMGOP, J. GER, 
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Opinion filed April 29, 1925. 


WR. JUSTIGE TAYLOR delivered the opinion of 
the court. 


The plaintiff, LewleeSimas-Jones Gompany, 
brought suit in the Cireult Gourt ageinet the defendant, 
Peter Peerbvolte, on three promissory notes. The court 
instructed the jury that the evidence offered waa ine 
sufficient in law to support the defense set out in the 
pleas, and directed them to return a verdiet finding the 
iseues for the plaintiff and to sasess ite damages at 
$7,810.88 That was done, and a judgnent entered in the 
plaintiff's favor for that amount.  Thie appeal is 
therefrom 


it is claimed for the defendant that the netes 

were obtained by fraudg shat they were vitheut sonsiderse 
tion, an? thet the plaintiff was net a holder in due course. 
All three notes were dated arch 3, 1922, The first was 
for $2200.00, and payable arch 15, 1922. The second was 
for $2500.00, and payable April 1, 1922. The third wns for 
$2500.00, andipayable April 15, 1922. All three recited 
that they were for value received; all were signed by the 
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defendant, Peter Peerbolte, ani two were endorsed, Re % 
MeGill & Go., and F. G. Jones and one, %. &. WeGill & Co, 


fhe plaintiff made out a prime faole osse by offere 
ing the notes in evidence, and rested. The defendant then 
put in evidence in defense. There wee offered in evidence 
for the defendant two written contracts for the sale of 
sertain quantities of onions. The first was dated April 
14, 1921, and recited that Rew and Co. had seld to Peacock 
and Go. 10,000 bushels of onions at $1,00 2 bushel, shipment 
to be made lst half of February, 1923. On thet contrast 
there wes endorred an sesignment dated January 18, 1932, 
by R. G. MoGill & Go., to Peter Peerbolte. The second, 
was dated April 18, 1991, and recited that the Cooperative 
Onion Set Growers Asan. hed sold to Pesoock and Op. 
11,000 bushels at $1.10 a bushel, and 3,000 bushels at 
$1.26 a bushel, shipment to be sade between January 1 ond 
20, 1922, That sale sontract, also, bore an ascignaent, 
dated Janusry 18, 1922, from #. G. MoGill 2 Go. to Peter 
Peerbolte, The signature of the Cooperative Onion Set 
Growers Asen. was signed by Peter Peerbolte, Manager. 


Those two contracts Feacock testified he had in 
his poesession until the exrly pert of Janvary, 1922; that 


at that time, bis company being in debt to 8. @, MeGill @ 
Company, MoGill called on him to se about arranging for its 
payment; that he told MeGill that Pencook and Go, had the 
Rew and Geoperative Assn, contracts, and that, as they 
covered a large quantity of oniens bought on a basis of 
$1.00 & bushel, and the market at the tine was about $1.50 
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or $1.60 » bushel, if he, MeGill, would teke the contracts 
in pertial payment, he could arrange it so that R. 6. Betill 
& Oo. would make the difference as a credit on their sacoount, 
and by doing so, liquidate Peacock & Go.'s debt in the course 
of two or three months; that, later, at another meeting, 
WeGi11 called and expressed & willingness to carry out the 
propositicn and to have it put in proper form; that then 
MeGill asked hia to loan him, Negili, the tro contracts for 
the purpose of having hie attorney look them over and draw 
up appropriate papere; that be complied with MeGill's ree 
quest, gove him the two contracts in December, (921; that 

he got nothing from Me@ill, and turned the contracts over 

to him for no other purpose than to submit them to Sis, 
WeGill's attorney; that he never saw MoGill afterwards, end 
wae never able to get back the ssle contracts. 


The evidence of the defendent, Peerbolte, ie that 
he Lived in South Mollend, Inlinois all his life; that he was 
in the onion business; thet he knew MoeGill fer five or eix 
years, that about a week prior to January 18, 1822, #e3ill 
told him he had the Nou end Coeoperstive Onion Set Growers 
Aaen. contraots, ani some warehouse receiets for onion sets; 
that he owned them end wanted to celi them that he got then 
from Peaoock; that he, Peerbolte, asked why they contained 
mo aesignment; that MeGill said it ems unnecessary; that he, 
Peorbolte, called up a lawyer and was advised that no aesigne 
ment was necessary; that on Januery 18, 1922, he, Peerbolte, 


got the contracts and gave MoGill therefor certain notes; 
that those notes were destroyed; that later, about February 1, 
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1933, the notes here in question were signed and delivered; 
that at thet time he got aothing from NeGill. The defendent 
further tertified that he never received the onion sete under 
the Rau contract, but got « pro rete delivery under the Go- 
operative Onion Set Growers Assn, contract. 


Poncock, part of vhose testimony is recited above, 
further teetified that he agein saw the sale-contracte in 
Peerbolte's office in the latter pert of February, 1922; 
aleo, that he received deliveries on both of them. On erosse 
examination, he teatified that Peerbolte delivered the tro 
seleecontracts to him in the latter part of Pebruary; that 
they were left in Peerbolte's attorney's office and on the 
strength of thet he took the deliveries from Rau and the 
Co-operative Onion Set Growers Agen, He further testified 
that his coneern, Peacock & Oo., went inte bankruptey in 
March 1922, and thet he did not list the onion sets in ques 
tion as an asset, nor HeGill 4 So. as 4 orediter, 


One DeYoung testified thet the original notes thet 
were destroyed contained the provision that they were payable 
only if the onions which were bought (meaning those in the 
two sale contracts) were delivered. 


One Glesener, for the rlaintiff, testified that the 
motes in question were signed about March 3, 1922, and that 
MeGill wes not in Tllinois betreen February 11 end Morch 1, 
1922. 


The two letters from MeGill é@ Go. to Peerbolte rere 
introduced in evidenes, The first, dated Hxerch 32, 1932, cone 
tained the following: “We depesited your nete for $2300.00, 
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upon my return, but we were advised by our bank that same 
has been returned ‘unpaid.’ I, therefore, wired Glesener to 
advise us what was the matter, and he ansrered me immediately 
and stated that you had advised him that you had requested 
the bank to hold the note for a few days and that it had 
been returned by mistake. We are very sorry that thie hap- 
pened, and are sending the note through again for collection 
and trust thet you can take it up next tise,* 


The seoond, dated Mareb 31, 192%, contained the 
following: ‘lr. Glessner has sleo advised us relative to 
the position that you take regerding the promissory notes 
that you geve our Mr. MeGill covering the eale of Onion Set 
contracts. We believe that you are entirely unwarranted in 
refusing payment on these notes os they f211 due.* 


Byt tro points are made for the defendant. First, 
that the giving of « new note in renewal of an old does not 
waive fraud or want of consideration, and the consideration 
of the new note is the consideration for the old one; and, 
second, when a note is procured by freud, or when the cone 
sideration bas failed, the burden is then on the holder to 
prove that he or the party under whom he claims aequired the 
title as holder in due course. 


Ae to the effect of anking the seeedlied renewal 
notes, in Wheelock v. Berkeley, 136 111. 153, the court eaid, 
*xhether a subsequent note is given in payment of or only in 
renewal of a prior note ia not a question of law, but one of 
fact, to be determined by the jury; and when it is given in 
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renewal only of « pricr note, the real consideration for 
which it is given is thet for which the prior note was 

given, end it is, ine suit upon the avbsequent note, com 
petent to show that that csonsiderstion hae failed." Here, 
there is convineing evidence that the consideration of 

the originel notes which were destroyed was the two sale- 
contracts, and there is, ae a corollary, persuasive evideno 
that the notes sued upon were géhven in plece of the old notes, 
and for the same consideration. Indeed, it was a question 
of fact for the jury, a8 to just what was done, although, it 
eeens quite obvious from 211 the evidenee on the subject thet 
it was actually proven thet the real transaction, as a satter 
of fact, was that the old notes, though wade and destroyed, 
were part of what might be mlied « continuing negotiation 
leading up to the final arrangement whereby MeGill & Co. 

got the new notes and the defendant the scle-contracts. 

At least, it wee 2 question of fact for the jury, unless 
other watters wade the question of consideration iamatefial. 


Aa to the charge thet the notes were procured by 
frend, whether the plaintiff wae a holder in due course, 
when it is shown thet the title of one whe has negotiated a 
nate is defective, it becomes the responsibility of the 
holder to prove that he or some one through whom he claigs, 
got title as a holder in due course. Chap. 98, Par.79, 
Qahill's Rev, Stet. 19283. There is dérect evidence, not 
directly controverted, as Melill wae not called, that the 
only consideration for the notes ke a delivery by Me@ill & 
Ge. of saleecontracts it did not own or heve the right te 
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pledge, and not evidence whatever wos introduced even tende 
ing to show how the plaintiff acquired the notes. The evie 
denee is @ubious, ae 2 antter of fact, ae to when the plain=e 
tiff got the notes. The letter of MeGill & Ga. to the dee 
fendant, dated March 22, 1922, is quite convineing evidence, 
that on thet date, MoGill & Go. owned the 62300.G0 note which 
wagpayeble on arch 15, and so was week overdue; and that 
the plaintiff got it efter uaturity. Also, the sane letter, 
is some evidence thet Neill & Go. may have owned all three 
of the notes at thet time, ae the letter suggests that the 
defendant had made some objection to all the *prosiesory 
netes that you (defendent) gave our Yr. UoGill covering 

the sale of onion set contrects.” The second note wma due 
April 1, snd the letter ref»rred to wns dated March 1, 1922. 
Se, it was ® question of fact fer the jury as to which, if any, 
of the notes wae senuired by the claintiff before maturity. 
In Bradvell v. Pryor, 271 111. 602, the court seid: “The rule 
nor is, that the indorsee or assignee of commercial paper 
who takes the game before saturity for a vajuable coneider- 
ation, without knowledge of any defects and in good faith 
will be protected agninst the defenses of the maker." But, 
that is when taken before maturity. Seunesel for the plaine 
tiff argue, quite elaborately, the evidence as to alleged 
fraud, tut thet ie all a matter of fact, which should have 
been submitted to the jury. The evidence on the subject is 
considerable, quite involved and souerhat contradictory, and 
being material it was not for the trial judge te instruct 

the jury that it was insufficient in law te support the 


defense. 
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The defendant plesded the general issue; that the 
plaintiff was not « holder or orner in due course; and that 
the notes were obfained by freud and without consideration. 
That entitled hia to hove the evidence submitted to the jury. 


The judgment, therefore, will be reversed and the 
cause remanded for 2 nev trical. 


REVENSED ARNO REMANDED. 


O'COHTOR, Pod. AR THOMBOR, J. SONGHR, 
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BR. FUOPICK TAYLOR Aeliverscd the ocinton of 


the court, 

On March 29, 12922, the oleintiff, Theetere Aacron, 
ine,, brourht suit in the Municipal Geurt, @leieing that the 
defendant, Zeurice Cohen, hed bought a cer of butter and 
then refuees to teke or cay “or it, and thet it, the vlain- 
taff, had been compelled te sell it at & loss, There wae 
& trial, vith » jury, and « verdict, end judgeent, after 
a Femittitur, for the sieintiff in thse eum of $1,955.18, 
This appeal ie therefrom. 

The plaintiff's etatement of elaim slleged in 
substance the folloring: that on Secember 3, 1921, the 
Plaintiff end the defendant enters’ into 2 contract by 
which the plaintiff agreed to eel) and the defendant agresd 
t pureckare 298 tube of butter, them in storage in the 
Waited “tater Gold Storage Carchouse Im the City ef Chicage, 
eonsisting of certain Lote, of « tots] weieht of 13,068 
pounds, at 354 cents a pound, or s totel of $6,414.59, 
éelivery to be tenderat on December 5, 1971, snd eayment by 
the defendant to be made within 24 hours thereafter, the 
defendant to pay eleo certein incidents] charges of 214,14, 
It further alleged thet the plaintiff om becewber 2, 1921, 
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#44 duly deliver to the defendant certain verchoure 
Peeritots «nd felivery orders for the butter; thet 

the defendant *‘expreened his assent ta becoming the oener® 
of seid butter; that on Secomber 7, 1991, the ¢efendent 
refueed to take possession of the butter and returned the 
warehouse reeatpts and delivery ordere and notified the 
plaintiff that 1¢ would have nothine further te ¢o with the 
Wutter; that afterearde, in the exercise of due filivence, 
the pleictiff sold the butter for $4,984.28; ‘thet the 
Plaintiff expended $904,78, and reelized $4,779.00 net from 
the retale, The olaiatiff asked judgement fer the differ enee, 
being $1,649.14, 

The defendant im tie effidearit of merits denied 
making the contrect, and speeifiecsiiy denied «li the materiel 
allegations of the etetement of claim, He set un that there 
Wat nO memorandum of the alleged transaction mage or signed 
by the defendant end tact the alleged sentrast eae void under 
the Statute of Yroude. Iaeue wae joined oe te the ezietence 
of any contract of seule, and ae to damages. It is contended 
here that the evidenes dese not prove a contract of esle wae 
made, and that the verdict is ageinet the eanifest eeicht ef 
the evidence, The defense of the Statute of Frauds war valved: 
at the trial, 

Theodewe Aaron, eho had been in the rroduce business 
fer trenty-three years, end who was at the head of the 
Plaintiff? corporation, teetified that rior to Secerter 2, 
1921, Gehen, the defendant, eslled him wp and said he wanted 
a @ar of butter for the Grest Lakes; that he advieed the 
defendent to keep out of the butter businese; thet he, the 
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defendant, eid he could cot the Greet Lake's business if 

he gould get the butter et the right price; that he, the 
witmese, gave hiw e price ot that time and the 4efendant esid 
he vould oall Bim up later; that inter the defendant ealled 
him wo and eoid, “I want thet ear of butter; 1 tol4 you thet 
you would have to cet me 2 cer of butter, I heave cet your 
price, I have get te heave 1t;* thet he, the vitnese, eid, 

*T will try por get you a @ar of butters" thet he, the ritnees, 
then bought the butter from iohroeder § Ge.j; that later, 

on ?riday, December 2, 1921, he telephoned the defradent that 
he had it, en¢ te cowe down, cr send some one to insrest it, 
with ome of the plaiwtiff's wen, having in wind one Gregory; 
that, on the goewe day, Muntebergor (then « food tnepector 

in the 0. 4. KNavy Oeparteent vith headouarterse at the Srest 
Lakes) amd Gregory vent te the tefondant's of fies end came 
deck to sleintiff's estore; that be, the witness then ealled 
up the defendant and ssid, "few 40 you like that butter?” 

*i dida't want to buy this butter unless J have got it sol4; 
3 didm't like the serket;* that the defendant ssid, *Se have 
got te have the butter, a aur of butter;* thet be, the 
witness, then raid, “You wnderetond you have get te pay enah 
for thim;" that the @fendant acid, *Send dewn for your money 
thet vill let you nay fer the esr of butter and I will take 
delivery on 1t;" thet the erice he made to the defendomt was 
35) cents » pownd; thet he told the defendent there wes 
aporoximately 18,099 pounds, 288 tubs in the ear; thot be 
sold the defendomt a specific lot of cutter in the tnited 
atates Cold Sterage Sarchowee; that sm inveiee te the defen- 
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dant wee wate out iewediately by hie bookkeeper, and thet, 
and « delivery order from Sehroeder & Co, to the plaintiff 
dated December 5, 1921, and » delivery order by the pleintiff 
to the defendant dated the seme date, vere sent by him, the 
witness, by Gregory to the defendent; thet he next easy then 
when they came back by weil from the defendant; taat the 
defendant enlied up snd wanted te ase the varehoves receipta, 
end he sent them over on Mondays, (which was Secenber 5) 
that he vent ovar to the defendant's place of businees on 
#onday ané aecked him for = check for the butter; thet 
the defendant said, "Let 1% go watil temorres;” that he, the 
Witness, eaid, “411 right;" thet he sent sround for it on 
the following day ond the defendant asia, *E sbeolately 
refuee to coy for that butter until I take dalivery for ity 
that be, the witmese, suid, *“hen will that bet*® and the 
Sefendent wold "Wednerdoy,* ond valked away; that on 
Yednesdey he went over with Gregery to see the defendant and 
te eollect for the butter; that the defendant «sid he wae 
not going to teke the butter because bis neavle were not 
going to teke 1%; that after some further talk, the 
defendent thres the panere down on the fleor; thet he, 
the witness next sor the panere vhen he received them in 
aA envelope; that it contained the delivery reecipte, ware- 
house Frecelote and involese, Gregory, whe wae of the time in 
question « esleeman for the plaintiff, eave evidenes by 
deposition ae follows: that on Saturday (December 3) the 
defendeat had been given the inveice for the esr; thet on 
Thursday (Hecember 1) the defendant oslled ssron up and asked 
him to set 2 our of Sutter for him, the defendemt, s* he 
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had a proapeetive purcherer; that he heerd the converzetion 
OA an extension telenhone; thet Aaron acreed to ret the 
defendant a car; that he told the defendant he (seron) 
had some the defendan€ aould buy, ond mentioned the wrice; 
thet the defendant exld he would bare bis crogvective buyer 
@@ and look at the cer of butter; that he 414 so; thet he, 
the witness, om Priduy, Secerber 2, took Huntsbercer, the 
prospective buyer, inepecter for the Great inkes Bavel 
Training Station, im a taxicsh to the col¢é storage place ond 
ordered jown » example of ten tube of butter; that 
Guntesterger inapected every tub of the eomnle; thet 
thers vere seproxzieately 44) tubs in the est; that 
Bunteberger said 1¢ waa a Very good ear af butter and thet 
he would talk with the defendant; thst on Saturday the 
invoice of the ear tac presented te the defendant's beokkeoper 
and he, the situeen, ese tol4 te esl] Bond«y for the eheok; 
that on the came dey the defendent asked by teleohene for 5 
warehouse reeeiet for the eer, and he delivered it on Yonday 
worming; thet on tonday, br, the titnese, vent with aaron 
te the defendant's store; that they f iret saw one Kurth; 
(manager for the defendent) that Furth acknowledred thet 
the defendant had bought the esr of Putter; that afterwards, 
on the same dey, he ond Aaron sas the defendsnt; that the 
latter told him to ¢eil Yedmesday for the check; thet on 
@eduesdsy he, the #itneas, en4@ Aaron cent again te the 
 @efendant and the letter eid be vreoeld set accept’ the our of 
butter; thet Hukteberger was in the store st the time; thet 
4t wee after galling Auntsberger upstsire amd conferring vith 
him that he wid he would not take the car; the defentiont 
tendered the reeeipt to Aston und te him the witness, tho refured 
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it, ond then threw 4¢ on the floor, toying it wae not ao oer 
of 32 score batter, and then vent away; thet at that 
goaferenes, he, the wituean, mn7 the warehouse receipt 
im the defendant's vogwereion; that on Thureday there ese 
some further talk; that the defendant erid it wae not 
euiteble for his purchamer; that he oid if Aaron would 
#0 aheed and sell the ear, be would protect the plaintiff 
against lees; that he, the witness, drew up a eritten 
agreement that in the event the woleimtiff enl@ the esr it 
would be for tha defendant's aecount, but the defendant 
would not eign it; thet ieredictely after the sule to the 
defendant on Friday, Seeewber &, the butter worket*broke 
badly, * 

The defendant teetifies that the agreement ras 
that b® wae act bound waleae he got an agtucl order, that 
that was the underatanding between hie and Aaron; thet he 
aid not get the order from the Great Lakes until sbeut two 
s¢ake later end e9 "ne mot bound; that he sever received 
amy Waew@house receipts or any contrests; that Gresory showed 
him some warehouse reonipts and he refused to take them; thet 
when Aeron came to see him, he, the defendant, told him that 
be bad net bought » oxr of butter, and would not toke the 
papers until he, the witness, rot an erder fer a est and had 
¢iven the ocisintiff en order, He further testified that he 


eo% s contract from the Great Laxes for a ser of butter 
about the firet of the month and tuat he oalled Aaron 
ana told hie; that at aaron's sngeeetion he had it 
inepected by Bunteberger; thet the letter wade the 
inepestion end reported it estisfactery; that Sresery 
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then calied him up, and he, the witnesn, told hie of 
hie agreement with asron; thet Gregory ecid he rould 
bill the eur to him and he, the witness e444, "No, J 
won't neeept any bill for ity! thet be them tol4 Gregory 
‘that he, the witness, had not out im an order for the car, 
ae he 444 act really have an order for 1t ot thet tine, 
(® cross-eramingtion, he @tated thet he bid on « oar 
for the great bakes but did net cet the order until 
Recomber 13, 
hurt, sanager for the defendent, testified 

that the defendant teld Aaron wad Sregety thst he hed 
not bought the butter; thet Gregory did aot deliver any 
warehouse receipte; thet the Great Lekes 414 geder 4 car 
of butter in fecember but, ae far ae he knew, it wae 
after Aaron's transaction; that the 4efendent then 
bought a oar. Om erote~exawination, Re teetified that 
when ome Sbeood, for the plaintiff, ealied and handed hie 
® bill and wanted o cheek, he, the witness, vent unstaire 
end handed it to the defendant, and tel4d hie **lwood is 
walting for e cheek for Agron,” and the defendant seid, 
*{ will take este of thet, it ie sot due until fhuraday.* 
Qn re-cross, he said be 444 not setunily thine 1% wae for 
a Sar of Butter fer the Grest Lakes, 

One Booker, manager for the defendant, cerre- 
‘dorated, in sert, the defendant, that be would only buy 
if he got an order; thet the «nly convereantion he heerd 
see in the latter part of Nevewbder, 

In rebuttal, sasron testified thet at a seeting 
on &pril 27, Eurth said that he vent to the 4efenitant and 
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told him that Aaron's man wan waiting for o cheok for the 
vutter, and thet the defeniant anawered, "fell bim IT will 
take @are of hin, it 12 not due until fednerdey or 
Tharsdsy,* Hunteberger, recoiled, testified that 
it wee the quate: for the Great Lakes Havel Training 
Stetion never to gend out an inepeetor until the erticle 
he ordered; that he Inspected the cor in question on the 
aecond, and thet 14 was ordered before; that » cony of 
the order wae sent to the defendent, » oony given te him, 
the *iteers, and «a copy filed in the Commiseary'e off lee; 
that they cen rescind the order but do not; thet ke mde 
ne® inesection until the order was given, The defendtent, 
on rebuttal, teetified that he did aot Reve an order 
on beoember 1, that he got it on the Oth, 

In view of the forecoing, 1t ¢eeme cuite obvious 
that/the witnesses for the olaintiff teld the truth, 
not only was a contract proved, but the verdict was not 
ageinet the manifest weight of the evidence, ‘Jounsel urge 
that no mole price wee oroven, ut, when Asron rae 
asked, “Her much per pound 414 you make it te cohen fort* 
he snsvored, #35) oente ger pound,” Then, too, Oregery 
testified that *fhe ear wae sold to Cohen for 354 cente 
per pound.” “ith nothing to contredict it, that is 
sufficient, 

Counsel urge that the onentity cold ese not proven, 
Hut, when Aaron was eeked, “Sid you tell him hor many 
pounds of butter that there woe in the car?* he anerered, 
‘aperoxiately sbeut 18,006 pounds a earlead; thet vould 
be 288 tube; I acld hin a specifie let of butter in the 
United States Gold Storage." Then, too, the evisence for 
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the plaintiff’, «Meh the jury evidently belteved, 
proved by means of the delivery orders 211 that was 
mesenary both a8 to price and quantity, 

It would be hypereriticiom, indeed, to hold thet 
the evidence for the plaintiff 414 mot prove to the full 
ail the neceavary elements ef en exprese contract. 
aesording. te that evidence the plaintiff sold an4 the 
defendant Bought » specified cor of butter, of 2 
epeoified quantity and ot a moseifind orice, That ie 
eufficiont, ese argument is wade that it had been 
the curtem of the wliaintiff in makins enles to the 
defenégunt to send on aceeptence slip te be elened. Theat 
say te, but thet 444 not sake euch a slip a neceenity, 

Mo geners] ouster or useage eos shown, 

tt is urged that the sleintiff failed to show 
whet the merkat orice war st the date of the alleged breach, 
end that ae a result, gould only reeever wominel damoree,. 
The plaintiff's suit is for demeees for breach of the 
contract; for the failure of the dsfendant to toke and 
pay for the goods, and it war ite duty, in making « resale, 
to do sq *in good faith, amd in the mode best onleulated 
to produse their velue," Saladin v. Witghell, 45 111, 79. 
fae the sale here wade of that character? aaron teetified 
thet he tried to sell the butter the very minete the 
plaintiff knew the defendont woul4 mot take it; thet the 
butter sarket at thet time was very week; that it 
continued toe go down go fest that they could not eatech up 
with 1%; ‘that he made a serious effort te ee11 the butter 
fight oray; that he tried to sell it te sverybedy that 
dealt in it; thet there wae a merket if the orice was richt; 
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that he finally sold it for the warket orice, entting 
27 @o 28 cents « pound, Gregory stated thet immediately 
atter the nale to the defendant the market broke badly, 
There ie no evidence denying that testimony, The pleintiff 
sold the butter in the firet half of Yerch, 9% tube at 
$1496.88, 39 tubs at $693.84, and 159 tubs at $2793.56, 
being $4964.28 gross, anron in testifying to those amounts 
was allowed by the court to use certain sele sheste vb ich 
he teetified vere port of the ploliatiff's original records, 
wept in the tewular couree of business, apearentiy, they 
were thres sheets taken frow the original record or book, 
To them ond their tiatroduction in evidence, objection eas 
eude, Put, that wae met well taken, Under the lew on 
origina: seeeunt besk, and eo any vert of it, kept in the 
reguler course of Suniness is aleoye, if material, competent, 
fa our fJudgarnt the plaintiff sufficiently proves 
that he wade the svlee im good faith snd within « reneonable 
tige « there being no stable morket at the time of the 
breach - and wan entitled, se dames, to the difference 
between the original gontract orice and what he sold them 


for. fiee Vv. Benn, Plate Gloss Go, 88 Til, tpr. 407) 
Soladin v. Mitonell, (supre); Josblings Sons fe. ¥. Lock 
Btiteh Fence oo. 130 111, 880; 35 Gye, 5343 Section 60, Par,1 
Gniform Gales set, 

It it urged that it wac errer te refuce admiecion 
in evidence of s certain written order of the Great Lakes 
Raval {reining Station, offered for the defendant. Thet 
ofdar tae dated Beeamper 0, 1921, considering all the 
evidence, re do not concider it of sufficient importance 
to justify & revereal, Gomslaint ia wed® concerning 
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Certain testimony of Gregory, and ae to certain 
ingiructions, but, uoon examination, vs do met find them 
eufficlent to justify « reverenl, further, sll the 
instructions that were given ore not set forth, 


Objection fe wade te the hrm of the judgment, 
That order contains the follewing: *The court entered 
judement upon the verdict in favor of the nleaintiff, and 
ageinet the defendsnt, Meurice Cohen, in the cum of 
$1365.18," it done mot say "have and recover," The tine 
has gone by chen » matter of mere form is consitered of 
the eeeence of a Judement order, 

the words of the juterent order ween, to the full, 
thet the plaintiff have end recover the avourt, felle v. 
Hogem, 1 111. 337; Kees v. Leipelg, 211 111, apo, 163, 

Having carefully considered the ease end finding 
ne substential errore tn the record, the judement will be 
affirmed. 

aP? TABED, 


O'GONHOR, &. J. AND THOMOS, J, SoOWCUR, 
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./ 

: RA. JUSTICS TAYLOR delivered the 
epinicn of the court. 


Thie ie am enppeal from a judguent obteined in 
the Zunicizal Gouwrt, in « fourth clases ease, by the plain- 
tiff, ieo Reemen, ageinet the defendant in the sum of 
$224.39 for douages groving out of a coliigion betveen on 
sutemobile of the slaintiffiand « seter-truck ef the defend 
ant. The onse wma Gried pefore the court sithout a jury. 


The etatement of claiu eet forth that the plein- 
tiff's antowebile ees being driven in « careful sonner 
north on Hiebigsen Bquieward near Onterie street; that a 
certain automobile truck ornet, cpercted, managed and con~- 
trolled by divers of te defend nt'e servants on June 4, 
1982, was run, sanoged operated on¢ controlled in = esre= 


lees, negligent, willfel and wanton sanner in an easterly 


direetion on Ontario Street at 2 high and @ngercue rate 
of gpeed, whereby and as a direct recult of the carelese- 
Rese and negligence ef the defenient,it ram upon end aginst 
the automobile of the plaintiff, deeaging and injuring it 
in the aum of &306,00, An affidavit of serits was filed 
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by the defendant, which recited that the motor truck was 
not being driven carelessly; thet it ms not rum in a 
eareless unmmer se as te injure the pleiatiff*s sutosebile. 


The first eontenticn sade for the defendant is 
that the statement of claim dees not state a cause of 
action. Thetis wuntensble. The suse wee tried solely 
on the question of the defeni-nt's negligence. It is true 
that the etetement describes the <oter truck as "owned, 
epermted, anmged an’ contrelied by divere of the defend 
sut’s servants," bot no cusstion wes raised at the trie] 
me to the ownership by the defentent. Theat ese assumed, 
end, «leo, thet the seter truck me eperated by defentantts 
servants. Then, ss to the duty te exercise earea, no que 
tion wae raised on thet subject. Seth parties put in evie 
dence on the theory thet exch wus bound to exercise care 
in the operation of the acchines. fhe atetement of cleis 
quite sufficiently informed the defentant of the nature of 
the claim mde ageinet it, and there could bet be, nor was 
there any sieunderstanding. it was & ¢ sim of the fourth 
Claes, and what thie court ssid im Eo@luan ¥. Gillespie, 
237 Ill. App. 460, epplies. fhon v. gackeon, 771 111. App. 
358; Sher v. Robinson, 298 111. 181. 


The secend eontention is thet the plaintiff failed 
te prove allegations of bis statement of eleim. “mw Sundsy, 
dune 4, 1923, about 11 a.m, the rlnintiff, Lee Hesaen, exe 
driving = five reasenger Suick eutumebile north on Michigan 
avenue, © north an’ south etreet, and vhen approaching Ontarie 
atreet, an enet and west street, sxe = soter truck, used in 
the defendont's iee eream business, coming from the west ond 
going enst through the intersection ef Onterie strest and 
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Michigen avenue. fhe plaintif! testified that he was going 
from 18 to 20 wiles am hovr, and thet he epuld stop within 
15 te 26 feet. There vere three automobiles abreast and the 
Plsintiff's wes in the mid¢le, 211 going north. He, furtber, 
teetified that the truck when be first saw it was a esouple 
of fect vest of the west crose-walk of Wichigan sveaue on 
Ontario street; that 1% wae going 18 to 20 alles an hour; 
thet the truck went on enst, pesced beteeon the islands, 

end stepped in front of the plaintiff's eutezobile; thet 
then the acter-truck psaced between the islands, the sute- 
mobile wae 20 te 35 feet neny; that he eae icoking but sar 
no signed given from the truck; thet he could net stop the 
sutemobile before etriking the trucks; thet the radiator, 
fenders, ltichts, bumper, front exle sué ehescis rere 211 
damaged. On efoee~exacximetion, he testified thet the oar 

te bis right sae several feet shesd of bim =nd 20 he could 
not turn ta the right; that the oar to bis lefteowne o Littio 
back of him; that when bie car bit the truck the front end 
ef the letter we about 10 feet from the enat curb of Hichie 
gan aveme, sud xbout & te 6 feet north of the center line ef 
Cateric etrest; that the noteor-truck went straigh® shend; 
that he, the plaintiff, me about 26 feet gouth of the center 
line of Ontaxie street when he began te slor down; that he 
threw out the clutch ond put on the emergency brakes when he 
eng about 30 or 25 feet away from the truck; thet de slowed 
down shen the truck eas in the sid¢le of, or somerhat west 
ef the alddle of Hichigean «venue; that he asewred the actor 
truck would stop before it got through the ielends, but it 
@id not; thet he wae not then sbie to stor in tine; that his 
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Gar fan 18 or 20 feet after the vrakes were set, 


One Segebarth, who witnesred the aecident froe 
the gouthwest corney of the intersection, corroborated the 
evidence of the plaintiff. He testified that the truck did 
not stop by the islands in the center, but went right 
through; that 1% wae not going very fast, but when it got 
in the middle, the driver sewed to put on speed, He fure 
ther testified that after the accident, he followed the 
Griovings from the Lee oream truck ami they showed that 
when the truck eressed it did 90 without etorcing, as 
there wae no pool as there would have been in onee of stop- 
ping. On crose-exenination, he stated thet he saw a strene 
of water flowing from the truck while it was traveling; 
thet the truck was going sbout five wiles an howr; that 
when the truck passed the center of #ichigan avenue, the 
plaintif?’'s cae was 80 feet away; thet the front end of the 
oar etrusk the rear end of the truck; thet the plaintiff's 
omr was going sbout 95 mikes en hour. 


One, Erne Hedine, rho witnessed the accident 

from the third fleor ef the building at the northeast corner 
of the intersesotion, teatified that the truck did not stop; 
that then it went fast; that it did net stop when it got to 
the contery; that there were saghines going north but none 
@eing south; that they were very close, about 15 to 16 feet 
apart; that the truck went right streight throughs that the 
plaintiff's car wee im between tro others; that the front 
part of the truck Mt the right side of the slaintif’'s oar. 


One, Topp, who wee at the southwest corner of the 
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intergection, testified thet the truck went directly into 
Uichignn evenue without stopping; that 14 did net stop at 
the iglem4; thet it wae going sbout 15 or 206 miles an hour, 
The daughter of the nlaintif?, who wes im the cur with her 
father, teatified thet the truck e-ne inte Hichigen avenue, 
and Let some southbound mohines pase; thet they thought it 
atopped for them too, snd they kept on goings that her 
father pat on the brakes but aov'd not step in tine; that 
the driver of the truck give po ¢ignel. 


The driver of the truck, end » san who wee riding 
with him, tentified for the defentant. The driver testie 
fied that he stopped on Ontario street when he reached 
wiohigean avenue, going eaat; that then he started in first 
apeed; thet he continued stroight est at tere or three miles 
an hour, thet plaintiff's car wae going about 26 to 30 miles 
an houry the} he ewung the truck north to an angle of 45 de~ 
grees. MN crosa-examination be stated thet there were only 
two sare coming from the south, that they were near Chie 
street to the south and were going about 25 to 30 alles 
an hour, lie further tertified that he knew they had the 
right of way coming from the “left"® (sie) but one of then 
eterted to slacken up so be kept on going; thet he ©°2 going 
to cover 190 feet while they covered 150 feet; thet there was 
nmi islend in Miebigon avenpe at thet time; that he 4id not 
step before passing over the center of Miebigen avenue; that 
the plaintiff's our wag about 40 feet behind the car east 
of 4t; that be was about im the midele line of Ontario street 
when ¢roseing; thet the car west of the plaintiff's passed 
the trugk at the rear, 5,2 ann riding with the driver of the 
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truck testified that the truck ws going toward the lake} 
that he wee gitting on the right hend side; thet it stooped 
before entering the bouleverd ond then started eeross; that 
the truck went slow 211 the way, blowing the horn; that 

the plaintiff's ear did not change ite course; thet it went 
straight chead, changed ite speed sad went faster; that 

when the coliigion eecurred the front wheels ef the truck 
were fight at the edge of the bouldyard; thet the truck was 
atruek on the right hend side, right back ef the front vheel. 


It will be seen that there is a serisus eonflict 
in the testimony. foro says the truck did not step at Kiche 
igen avenue =nd thet it went atraight on from 15 te 20 miles 
en hour, The plisintiff exid it wee ging 18 te #0 miles an 
hour, gave ne Gignel ani tent etrsight threugh but stonped 
in front of hig ear; thet he put om the brakes «nd three out 
the slutch af once. Cegeharth enii the truck went etreight 
through, that ke sew the aarke of the 4ropping exter right 
straight across; thet when if cot to the middle, the driver 
eeemed to put on apeed, Erne Yedine esid it did net ster 
at the center, and thet it went fest. If the trial judge 
believed the plaintiff and hie witnesses, their evidence 
justified the charge ef negligenee. Uonsidering Hichigan 
avenue wie & bo levard, that sutomebiles were going north | 
practicsliy three sbreest, the situetion was one that re- 
quired of the driver of the truck, sooording to the testi- 
mony for the plaintiff, more care than he exercised, ond 
the collision was, in reslity, the reeult of his onrelessnees. 
Enztridce vy. Eberetein, 245 Wil.arp. 208, fe do not feel, 
euek being the situation, that the judement of the trial 
judge was senifestly ageinat the weight of the evidenos,. 
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The third contention is that damages were not 
properly shown. %wald, however, testified to the fair 
and reasonable value of orrtein iteme, end, aise, ae to 
the cost of the labor, Theat was sufficient. Fayling v. 
Engh En4 Garage, 827 111. App. 609; Phoyee v. Elnatie, 231 
Til. App.183. Somplaint is aleo asds thet thie witness, 
when teatifying, wes toferring to 1 staterent which pur 
perted to show the mumber of hours of labor required in 
mking the repaire. Of course, the witmese sould not 
yeeall the musber of howrs ond the atetesent itself, if pre- 
perly testified te by the ritness, wee admigeible. Koch 
v. Eeaxygon, 219 111. App. 468, 


The fourth eentention ie that the judguent is 
void for uncertainty. the common law record showe that 
the judgeent wae entered for $224,309, and that record as 
to what the jwigeent wes, tekes precedence over the recite- 
tion in the bill of exceyibioms. Divine v. Ghicsso City 
Heijeeys Go., 167 i11. App. 4088; Beghe v. Beldem, 119 111. 
320; Allgen vy. GP. @ M, By Hs Gon, 185 I11. 17. 


Finging no errey in the record the judgsent will Be 


affireed. 
A¥ FIRED, 


O° GOHRCA, Ped, AWD THOMIOR, J. CONGUR. 


Se ee ater mene ee 


S 








pe 7 te bape woe te ‘ered % -easecta owe ‘x0 oe mae 
diese ‘Bade mend ws » Serre ~ “vent one ode abi | 


niytier ha <Rtnet? Seruatars sae ane want ‘e pacts acts bene 








wt Goma ety tal ek a theoteve revo? a 


ticts wedi benier wat’ opieoe ad sxfittat room 40 ne 
aii feat a Recend et ad ear Saxena 








é 


Austen AS, arse Mt Py! feat Me 


BI ee rove ve fia oe ; , 





F 










GHIG-MINT GUM COMPANY, 
& corporation, 


1 


3¢1.A. 648 


\ Appellee, 
\ PRAL FROM 
ve MUNIOIPAL COURT 
i] 
\ OF GHIGAGO. 
HECHT NIELSEN, 
\ 
| Appel 
Ke Opinion filed Apr. 2, 1925. 


BA. JUGSPIGN TAYLOR delivered the opinion of 
the court. 


The plaintiff, GhioeMint Gum Sompany, brought 
suit in the Municipal Gourt ageinst the defendant, Hecht 
Nielsen, in an soticon of the first class, upon an account 
for goods sold end delivered, soneys expended, and inter- 
est, claiming & balance due, after allowing osrtain erede 
ite of $1,069.39, The defendant in its affidavit of merits 
denied $423.60 of the amount claimed, ond filed a setoff 
eevering certein ancunts for price rendjusteents, comise 
sions, warehouse rent and clerk hire, railroad fare, lose 
om goods s0ld at plaintiff's direction, war tax, and money 
paid and not oredited; and claimed a net balance due of 
ever &4,000.00, The plaintiff filed an affidavit of merits 
to the defendent's setoff, “ 


There was a trial, with a jury, and at the close 
of all the evidence, the trial judge upon his own motion, 
direeted the jury to return « verdict for the plaintiff in 
the sum of $761.54. A verdict wae rendered accordingly, ond 
judgment entered thereon, This appeal ia therefrom. 
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The Ghie-int Gum Company, pleintiff,was a 
Delaware corporntion with heedousrters in Wilmington, 
Delaware, The defendent rae anager since July 1919 of ite 
western branch,end hed his offices in Chicago. The plaintiff 
shipped ite goods, chiefly ocertein forme of chewing gua, 
in oarilend lots, to the defenéent in Ohieago where they 
were stored and charged to the defendent. The defendant 
had suthority to #011 plaintiff's goede im Illineis, Indiana, 
Wisounsin, “ichigun and Ghiesmo. At their direction he, ales, 
shipped goode to other pointe outside of sis specified terri- 
tory. Yor his servioes, the defendant was to reocive 10% 
commission on what he sold. When the merchandise was sent 
on frow Wilmington, it was invoiced directly to the defende 
ant. Between July 1919 and June 10, 1931, a large amount of 
business had been trensacted between the plaintiff and dee 
feniant. Some question srese in the early part of 1921 in 
regard to their wmutuel sccountese, and after sone correspondcenee, 
the President and the Seoretary-treasurer of the plaintiff, came 
to Chiesge, and, together with the defentiant, went over entters 
and arrived at a w¢ttienent, whereby it was agreed that the 
defendant owed the phaintif? 9425.46. ‘That was settled on 
dune 10, 1921, by the defendant giving bis cheek for that 
amount and the plaintiff reeeinpting therefor. Subsequent to 
dune 16, 1921, on? prior to April 4, 1989, on which latter date 
the defendeont wee dismissed ae agent or eanager of the western 
ageney, & certain anount of business was transacted betreen the 
parties, ond, ag a reault, conflicting claims are now ade as 


te the true etete of the acgount between them. The plaintiff 
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OGlaine thet there ie 2 balance due it of #1,069.39, ond 
the defonient, while adwitting come parte of rhat is 
Claised by the plaintiff, sete up by statewent of cleinm 
of setoff that there is a belence due him of something 
over 14,000.00, 


We shall fleet consider the seope and ¢fect of 
the settlement of June 16, 1921. If that included and 
legelly satisfied in full all mattera of account between 
them up to that tine, then it will only be necessary to 
Gonsidser the accounts which subsequently arose. Prior to 
dune 10, 19%1, a @iapute bad arisen as te the dispositien 
of the serchondivge which the defendent had on hand,and, 
also, as to the amount which wae due from him te the plain- 
tiff. After certain telegrams in “arch, 1991, by the plain- 
tiff to the defeniont in regard to the warehouse in Ghicago 
where the merchandise should be placed, the defencant in 
torch, 1921, wrote to the plaintiff ee follows? 


*I heve had my seoount looked over by an 
aeocountant, and he hes through my invoies 
and letters. The onl fference he ean find 
is freight allowance some of the bills of 
1919 for freight sllowanece. Also finds in 
what you os) ur statement, that you have 

ven me oredit for onsh for the smount of 
240, which is more then the last etate=- 
ment that { have gent you. Also find thet you 
heave ohear me on Feb, 18, 1920, Folic #6448- 
$160.50, which I heave no record of sane, ond 
goods was never r ceived by me." 


O, Merch 3, 1971, the defendant wrote as follors: 


"In ahewer to your several letters of recent 
date, we eannet f any new defeetes in our state- 
ment thich we have sent you some tiue ago, but the 
few items we have already written you on, 

I exnnot see why we have te be writing letters 
dDack and forth and not getting anywheres with sane. 
fo would & te to have thie account settled 
at onee, 4t ia necessary for you to some to 
CGhicage and elesn thie matter up, you can use your 
own judgeent in regard to same. 
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Trusting thet we can ake an eurly séttie- 

ment go we oan ¢0 on and do business in the 
wight manner, 1 rexnin,* 

On Merch 19, 1991, the plaintiff wrote asking 
the defendant to deliver bis steck on hand to a certain 
warehoune, and that 1% would then make ovt » new statee 
ment of account. In the early pert of J,me, 1971, Kitchen, 
aeeretary~treasurer, came te Shicego and, tegether with one 
Ferris, acting exles representative of the plaintiff, met 
the defenient at hia plece of tosiness ant at the Koerrison 
Hote} and, according te Eitehen, rorked about three days, 
trying to arrive ot on agreement ae te whet wee outstanding 
on defemiant’s account; that he simply agreed to accept 
the defenient's figures and enil it settleds that in doing 
ao they used the defeniant’s books to obtain the final 
figures. Kitchen testified: 

*The propoenl i made to My. Mielsen was, he 
should present his figures to se shoring what wae 
due we or him at that tine, and we would aske the 
settlexent. He presented those figures and i grve 
hia a veesipt. He geve we a cheek for $435.40 in 
full settlement ond it bealaneed the acogunt be- 
tween us at thet tise.* 

The defendent testified as follews, *i me given 
@ receipt after we had worked over these books. tr, Kitchen 
and myself worked over the books, sot up a statement and de- 
termined there esa $495.40." After the settlement wcs ar 
rived at, the defendant made = new purchese of goods, and 
gave the plaintiff o obeek for $1393.40, and in the atate- 
ment showing that transaction, and which is dated Jyne 10, 
1931, ani signed by the plaintiff, there is shown the ites, 
"To balanoe a/e $425.46," Ag to the settlement, there is no 


Slaim in the pleadings that fraud was practiced; nor does 
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the evidence show any. There wie a sutual dispute con- 
eerning the xooounte between them and they met ond after 
considerable laber and negotiations arrived «t an undere 
atanding and wade, what the lew denominates, = binding 
settlement, or ugreenent. here there is o pone fide 
dispute ae to 6n aogcount and efter negotiaticns there 
is % weeting of minds ee te the balance due in settlee 
ment, and thet ancunt ie paid by one and secepted by 
the other with thet unicretending, the account is satis- 
fied, ganek v. Serny, 257 111. 389; Santon Union Gon) Go, 
2» 215 f1l. 244; Snow v. Grissheimer, 
920 I11. 106, In the ganoi gage (gupra) the court said: 


To Perlin® render 





*fhe fact that the settlement wae made on 
the wrong basie or that the defendants in error 
resecived in the settiexcnt asownta eonziderably 
lea» then they were entitled,te, and the lack 
of inforsmticn se to the legal rulee #bhich should 

) settlenenta, are not sufficient ressons 
or disregarding the settlement wade with full 
knowledge of the facts." 


i, re Xetate of Gunningham, B11 Tl. 313; Send v. 
Bahth, 227 111. App. 194, 


In Hurkle Glees Og. vy. KH. HM. Hooker Co,, 120 I11. 
App. 42%, this court seid: 


*The direction of the Gourt te the paw to 
return a verdict for the dofendent was clearly 
right. These perties, exch héving full knowl- 
edge of the fa¢te, and neither under legal 
compulsion, met to settle « digp account. 
After « full discussion of the cleime of each 

2% theiy second interview they agreed upon a 
contract of compromise and settlement. There- 
upon the seount thus found due wea paid by the 
one and secepted by the other, and a reeeipt in 
full we y tone by appelisnt to appellee. Having 
made this gpin emt having received its esens- 
fits, appellant is estopped to reopen the trans- 
aoticns 
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It is urged for the defendent that there was 
no waiver or release by sither party to the other of eny- 
thing not in defendent's baok, The evidence, however, 
shows thet they wore investigeting end negotiating for 
three duys, and, it is & reasonable inference, that they 
considered every contractual relationship, implied or 
express, between them, and settled, in good faith, rith 
that knowledge. 


sgouming, ae we do, thet there was a full and final 
settlement on dune 10, 1921, the question reanins as to their 
eubseouent relations. In the plaintiff's etatament of claim 
there are 9 iteme of charge beteeen January 4 and February 
2, 1922, They smount te $1231,74. And there are four itens 
of credit, amounting to $711.38, leaving 2 balance due the 
plaintif® of $1030.46. Four of the items are disputed by 
the defendant on the ground thet he was charged 20 cents a 
garton, when, he oleius, the price agreed upon was 18 cents, 


Goneerning these four itews, there was conflicting 
evidence. The plaintif? introduced certain letters and the 
defendent introduced = letter and « price list on that eubject, 
and e0 it became 2 mutter of fact te be deternined by the jury. 
That being the situation, the trix judge was not entitled te 
weigh the evidence, and of his own motion, direct a verdict 
for the plaintiff. There was an item of $197.92 for freight, 
oartage and storage charges that was in dispute and concerning 
which there wee conflicting evidence, There were certain itene 
of setoff, one of which was for commissions on merchondise 


elsimed by the defendent te have been sold outside of Chicsge. 
Another was for $2,760,00cclaimed by the defendont for clerk 
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hive nad for rental of the warehovpe., On each of these 

items there wan conflicting evidence. I¢ way vell be 

that the defend=nt's evidenos did not in the judgment of the 
trial judge sufficiently prove any of the itews mentioned, 

But it is the lew thet where there is any evidence, beyond 

a acintilla, it must be submitted te the jury. Libby, Betieili 
B Libby v. Sook, 222 111. 206, 


it ic such to be regretted that the matter aay not 
be settled here unen this eppeal, mt the law prevents it. 


The judgment, therefore, will be reversed and the 
cause reaende for a new trial. 


‘ 


REVRRBEO AND REMANDED, 


O'CORNOR, ©.J. AUD THOMSON, J. COMCUR, 
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Appellee, 
APPEAL FROM 
: % SUPERIOR GoURT, 
GOck CouNTY, 
r. me LE et al on 
appeal of TSABE SunnaN, 

ad  Appellent. 

ae Opinion filed April 2, 1925, 


Ma. JUATIGN YAYLOR delivered the ovinion of 
the court. 


This in «= bill of complaint filed in the Superior 
Sourt to foreclose a trust deed on the ground thet a dew 
feult bad been made in thepayment of certnin texes. There 
wag &@ reference to a Master, before whom a large volume 
of evidences rae tokm, & report, endits approval by the 
haneeller, and then 2 final deoree for foreclosure. From 
that deoree the defentent, Isxbella Gurren, appenis. 


It ic the theory of the defen ont isabella Curren, 
the orner of the equity of redeaption, thst, although cere 
tain real estate taxes rere not paid when due en? al theugh 
the property ese secerdingly sold for taxes, money wae de- 
posited with the Coumty Glerk on February 21, 1924, hich 
sonetituted « redemption from the tax anle, and as the bill 
of complaint herein me not filed until treo days later, there 
was no default justifying » foreclosure. 


The promissory notes secured by the trust deed in 
question eere executed by one Hellgren and hie wife on Jan=- 
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wary 16, 1919, and were payable to their order and endorsed 
by them, One wae for $8,000, payable January 16, 1924; one 
for $1,000, payable January 16, 1921, and one for $1,000, 
payable Jonuary 16, 1922, 


The trust deed in question was executed by Heligren 
and sis wife en danuary 16, 1919, and recorded on the next 
day. The Trustee therein was The Chicago Title & Trust Com- 
pany. Sy meene conveyances the dofenient Ieabella Curran, 

6, January 85, 1988, became the owner of the equity of ree 
deaption. The tre §1,°0°0 notee which become due, reapectively, 
Jgnuary 16, 1921 and January 16, 1922, were paid, and the one 
for $8,000, due Jenuary 16, 1924 remsine unpaid, 


The bil) ef complaint was filed on February 23, 
1922, by %.G. Dunn and The Chicago Title & Trust Compeny, 
Trustee, os coupleinenta against Hellgren and bie wife, and 
Ipabelle OGurran and ficherd Gurran, her husband, ond Charles 
KH. Simeoona. 


The bill alleges, agieong other things, thet the dee 
fendantea fsiled te perfora the covenants and agreements pre- 
vided for in the trust dewd; thet they feiled and neglected 
pay the general taxes for the year 19860, and aliowed the pre-e 
mises to be sold on Setober 6, 1971, at a tex enle for vnpaid 
tures; that as a result, the cOmpininants were eompelied to 
pay on Hovember 21, 1921, the eum of $669.95 to redeem the 
premises from the tax sale, and that by reason of the frile 
ure of the defendants to comply with the terme of the trust 
deed and pay the taxes, they, the complainants elected te dee 
el, re the whole of the principel sua and interest secured by 
the trust deed to be due and samable. 
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The defeniants filed an answer, and exoeptions 
being made thereto ond sustained, they filed an amended 
answer. Im the latter it te admitted that the genernl 
taxes for the year 1920 were not paid then due, and thet 
the premises rere sold on or sbout October 6, 1921 at a 
tax eole; but it ia Genied that 2. G. Bunn wee compelled 
to pay the mum of 8669.85 for a redemption. It ie therein 
recited further that, after the tax aale, they offered 
te the Hyde Park State Dank “which ese sotive in this uste 
ter,* andi to the ocmplainante through their agents, the 
ancunt of money claimed to have been paid for eaid redem= 
pion, and thet the offer ean mada before foreclogure pre-e 
oeedings were sterted, but that it was refused on the ground 
that there wae an additions) sum due for attorney's fees, 


it is further recited therein that upon the refusal 
of the oompjainants, by their agenta, to accept the amount 
paid for redexption, the defeni«nt then paid to the Jounty 
Glerk a sum of money, and received therefor x redeapticon eer- 
tifiente, so that nothing rensined due the complainants. 


nm Catober 19, 1925, pureuent to a oetition of the 
iyde Park State Henk, which set up that on Mey 17, 1972, it 
purchased from the oompleinent &. G Gunn all the principal 
notes and interest ooupens, and *hich asked that it be eube 
stituted as a party complainant with the Ghicege Title and 
Truet Gompamy, an order wns entered substituting the Hyde 
Park State Hank as complainant and dismiesing %. G. Bunn 
out of the conse, 


C 











a eee aa a8 nen $e 80088 mn Od ome edt 
shen wie a s tet aaa me a a8, potas =e 


ao + aha ot en Sc i ini * 


dinins: eee: be ce oaes ae 4 hevagen oy ~~ aE ; ape RR Ree ra 
Bieeaae. ot FINES Fe eaten s. eaaee eT ine paaahow site 


"Nei ont of Hhay wade He: donate agi acitenaben 20% tag 
“10h RORMGRODEL 8 TOR: exe) berbncnst bak oe Sor are 6 sea 


Ns pas 





vebeantn ieee eae yh ona niet Lai ate Ce i: ee state 


ae mG 





si 5 seat iteq A od tment — vee sedate ”. One ae 
#4 BROT 82 Lai ste duet ey fon aaaete dealt ant tte, ons 
saytnaies wd. Ln Meo eB 4S frontal att, — : / 
wae. OF Rk Sea boiiee i aE DMR 8 es yee | f. ‘ . 
tee CAREW yee adh om ty tw smoceiiitionie xeeg 4 * oe 0 hevbet tte 
Aig! od yekten Sted batsten wat cehn@ ma 4 urgent? tet 
gets 4D. 08 ieinetnhe rte pee tstoom: ws sonaitt. nena s. eat 
et MGB Rie 2 Aik el Rorsiucnd to fee 








=t- 


After the iseues were formed, there wae a reference 
to « Waster, ond on Novesber 21, 19293, he filed hie report. 
The important findings ef the waster are ag follows: 


"That the ownera of the aforessid prenines 
failed to pey the taxeg levied woon the same for 
the year 1930, end,pureurnt te lev, process was 
iasued to PATI Ok dé. GAHR, county Treasurer and 
ex-officio Goliector of the Revenue of Cook County, 


he! sell ¢aid londe to satisfy = ent entered 
net the sane for the ateresula es, together 
with interest and costs, and that by virtue of sn2id 


process, the ssid Gollector did peak said lends to 
the sforesnid eum, and thet k. A. Deans duly 
eaqame the parchaeer of said leonds, and that in 
order to protect the Lien of the aforeseid trust 
deed, HYDE PARK STATE BANK, on behalf of %.G. MUNA, 
the then orner of the afereseid note and trust 
deed, did not on or about the Oth day of November, 
nt vey. ms “~ ef Six Hundred snd Sixtyefiine ond 
So dollars ($669.85) to the enid E. A, DEANS 
for the eertifiente of wale iscued by the said 
PATRICK J. GAQR te &, Ae DEANS, and thet by and 
under the terma of said trust deed, such pnynent, 
together with interest thereon xt the rate of seven per 
eent (7%) per annum from Hovenber 9, 19271, te date, 
becomes & part of the indebtedness anid trust deed 
secured, 
*fhat the ornera of the eforesaid premises failed 
to the taxes Levied upen the same for the ag 
1 end cursuant te law, preceas wae issued to 
PATAEGK J, GARR, Gounty Treasurer end ex-cfficio 
Golleeter of Nevenue of Cook County, te e211 seid 
Lande to satisfy a judgment entered agzinet the same 
for the aforesaid taxes, together vith interest and 
coats, and thet virtue eeid proceas, the said 
Collector did #¢11 said lende to pay the aforesaid 
gum, ani thet BE. A. DEANS Guly became the péerchaser 
of said lends, and that in order to pretect the lien 
ef the aforesaid trust deed, SYS PARK STATE BAWK, the 
then owner of the gp ag _— and trust voong 9 
on Or &bout the 15th day rel 1923, pe 
ef Right ad tn % wor 106 Blalake” (iete.90) 
to the aaid &. A, BEARS tor the certificate of sele 
iesued by the said PATSIGK J, GARR to EB, A. BEARS, and 
that by and wider the terms of said trust deed, such 
payaent, together with interest thereon et the rate 
of seven per cent ) per annum from January 15, 
1983, to date, became a part of the indebtedness by 
said trust deed secured. 
® font beesuse of the failure of GIARLES F.HELL~- 
GREW and ADA F. HELLGRPEM, his wife, and their assigne 
to keep and observe their covenants to pay the taxes 
wpon the aferesnid prenises, the complainants have 
elected to dealare the whole of the rrrineipal sus 
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and interest for the debt secured by the afore- 
gaidotrust deed to ba due snd payeble, and there 
ia aor due ond owing the complainant enid 
prings. nete due January 16, 1924, the sum of 
Eight Thoudand Dollare ($6,006.00) ami there is 
now due and owing the complainant the interest 
note dve Janna » 1923, in the aum of Teo 
Hundred and Forty Moliarea ($240,000), with inter 
ent thereon from Jenuzry 16, 1983, to the pres- 
ent date at the rate of seven per cent (7) ver 
annum; that there is now due end owing to the 
complainent the interest note due July 16, 1923, 
in the sum of Tro Aundrea and Forty bellars 
$240.00), with interest thereon from July 16, 
1923, to the present date wt the rate of seven 
per cont (7%) per an that there ia now due 
and owing to the complainant on the interest note 
due Jenunry 16, 1924, the sum of Two tiyundred and 
Forty Dollare (240,00), the eum of Forty Dollare 


*Toet for the purpose of these proceedings, 
the complainant, Hyde Park State Bank, procured 
the foreclesure minutes from the GHICAGO TITLE 
AWD TRUST GOMPARY and imewrred in thet behelf 
an expense amounting to Eighteen Dellers Sms. 0825 
and by end under the terme of seid trust 
the complainant, HYO® PARK STATE BANK, is entitled 
to resover said sum as pert of the indebtedness 
by the said trust deed secured, 

*Phat the sum of One Thovsend Dollare (21,000.09) 
is % reasonable end customary and uevusal ‘ee for the 
gervices neosecarily rendered snd to be rendered 
im this ewuse by the compleinent's solicitors and 
ghould, therefore, be slioved herein ae end for 
¢thecemplainant's soliciter's fees, and by end um 
dex the terme of the gaid trust deed, the eee 
ant ia entitled to recover said sum as part of the 
indebtedness by the said trust deed secured.” 


fhe totel eeaount found by the Meeter to be due is 
#11, 200.50. 


fhe record shows that on Secember 28, 1923, the 
Ghencellor entered » deeree approving the Unster's report, 
except 20 to an interest charge, and ordéming a forecloeure 
of the property for 811,160,153. 


At the outset it is neceserry for ue te consider 
a progedural cuestion raised by the eomplaimeant; it ie clsin- 
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ed, thet ac the sbetraect of record in thie oourt dees not 
gontein either the decree or the objections to the Master's 
report, it iw defective, ani thet the errors assigned here 
om review ought not to be entertained. There ia no deubt 
that the abstract ie defective, ae charged by counsel for 
the complainant. Hnttermpn v. Tiemon, 182 Lil. App. 24; 
dennet B. & I, Wee, ¥. Shurehill, 18% 111. App. 548; Qonild 
¥. Printy, 138 111. Apw. G00; Good v. buckeye, 173 11. App. 
73. we hove concluded, oowever, noteithetending the omis- 
sion, briefly tao consider the merits. 


it is suntended for the defeniont that an offer 
was made to take up the tax certifieste before the bill 
wae filed, smd, sleo, that geseonable redexption wee actually 
mae, Svidenct wee offered im on effort to shor thatren 
February 21, 1992, redemption wae wade by 5 deposit of a 
oheck for $540.00 with an eaployee im the office of the 
Gounty Glevk. Gonsidersble evidenee mae offered on that 
subje ot, but we think it ie sorerent free the testimony 
of Seedorf, 2 deputy in the Gounty Glerk's office, that 
elthough a check wa deposited rith hia on Februsry 21, 
nothing wae done that covld reasonably be connidered ae con- 
stituting « redemption until February 34, the dey after the 
bill waa filed and service wac hod on the defendont. The 
evidence is voluminous on that subject, but we hove examine 
#4 it, and have been compelled to come to the sane conclusion 
that was renohed by the Master and the Chancellor. Frem 
thet, it follows that when the bill of complaint was filed 
the defendont wae in default. 


Agoording to the teras of the trust deed, the 
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moment the first of July pasned, the taxes being unpaid, 
there wae @ default end » breach of the contract, and from 
that tiwe on, the owner of the notes was entitled to take 
steps to sequester the seourity in liquidation of the debt. 


Further, the evidence shows thet there were oro- 
tracted negotiations betwoen the parties, ond that the eol- 
ieiters for the eompleinant, snd the compleinnnt itself, 
undertook to get the aatter settled reasonably, without 
& laweult. 


The comploinant’s seliciters, after the defend= 
ant's gefeult, wrote s aunber of letters, requesting pay- 
ment and offering teras. On Hivember 18, 1921, they wrote 
stating that the Bank bad turned the matter over to them 
and that there waa a certificete of sale, and requesting 
® oheck so thet redemption could be made without delay. 

On Deceuber 3, 1921, they wrote again sad called atten- 
tion to the fact that already a nuaber of letters had been 
written, and the matter had been talkedoover, i, that 
letter, is the following: 

*Thie morning we have another conmuniention 

from the bank in which they advise that thie cer- 
pin gmt Be oy be taken wp vrithout delay. Please 

we er for $669.85 plus interest at 
song on gent ) from Rovewber 9th, 1971. Much 
as we dip like 2 fo 90, it will be necensary for 
ue to begin foreclosure | proceedings, unless there 
is @ prompt ad justment.* 

Again on Decewber 16, 1971, the attorneys for the 
complisinant wrote and exlled attention to the faet thet on 
December 7 a promiee had been made to send « check for the 


balance within a weeks ig that letter the amount wae sen- 
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tioned ae $709.67, which inoluded $25.90 for partial pre- 
peration of the bili of complaint. it was therein stated, 
alee, that the bill would be filed on the 19th if thet 
amount whe mot paid, Again on January 18, 1922, the 
attorneys wrote and called attention to the fact that the 
oomplainant benk held the tax redeaption certificste on 
whieb there wae then due 9676.11. It recited the account 
a® it then stood, as to ali that wee due, ineluding #75.00 
attorney's fees. I% reelted, aleo, thet the bill toa fore<- 
sloee wae ready ond “we heve been advised to file eane, 

We are writing you thie letter and will weit until tomerror 
to hear from you." The evidence shows thet there wae then 
sent to the complainant on January 30, 1922, a check for 
$1276.00, which, however, did not include the 9676.11, the 
amount it would teke to redeem from the tax sale, Other 
letters were later written by the oatterneys for the com 
pluinant, and on Janusry 25, 1922, they wrote restating the 
facta, snd gaid thet they would proceed with the oatter 
without giving further notice. 6, February 15, 1935, the 
last letter wac written. It informed the defendent that the 
propefty in queetion had been eold for general taxes, end ~ 
etated that if s sbeck were sent ot onge, a redeaption 
eortifiesnte might be arranged for. This letter was written 
bytone O'donnell of the reml estate loan departuent of the 
benk. 


in our judgment, the evidences conelusively shores 
that the defenient failed te osrry out the temas of the trust 
deed, op that on Februmry 25, 192%, when the bill of compleint 
wae filed, the defentont being then in defeult, there existed 
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in the owner of the notes the rivht to declare the rhole 
amount due, and to forecloce the property, 


Some Objection ia made on the ground that the 
bAlL of complaint was filed in the same of Dunn and the 
Qiienge Title and Trust Gompeny, ond that it was set vhown 
that the bank or the solicitors at thet time hed possession 
of the notes. No such issue wes made or tried. The bill 
alleged @ default in the peyment of taxes, and the anse 
wer admitted it, and the iseue was whether there was a 
redemption befors the bill was filed. fhere wae no gone 
troversy in regurd to the ownersgip or possession of the 
notes at the tine of the filing of the bill. 


Opje ction is aleo unde on the ground that, se 
one of the solicitors for whose services solicitor's freee 
were 2llowe, wee % stockholder and direster of the com 
plainant bank, it wes error to allow any charges to be made 
for gsoliciter's fees. Gornsel for the defendant elite 

ah &£ Savings Bank Ve Hell, 207 i,]. App. 378; 
Gole v. Garter, 154 [11. Arp. 478. Those cases hold that 
adirceters and officers of a corporntion are not entitled 
to charge such « corporation for lego) services unless the 
matter of such services is covered by some by-law or resolue 
tion, or gone other act of the cerporsation. 





In the inetent case, the evidenoe shows that Pringle, 
one of the coupleainant's solicitors, was a director and « stocke 


holder of the complainant Hyde Park State Hank; and that one 
Garvell was president, and, according to the by-lars, was 
General Nemager, end authorised to conduct the business of 
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of the bank. (Gnrroll testified that he himeclf wes general 
counsel for the benk; that Pringle was not neceseorily 
attorney for the tank, but wes attorney in this particular case; 
that; *when we have any ottters Like thie, we turn them 

over to lawyers te handle. Ye turned this over te Kr. 
Pringles" that softer the texes and interest were in default 
and after long eorrespondenese vit) Curran sbovt it, and they 
eoukd not get a payment, "it ene eent dewn to #r. Pringle 

in due coures.* It would srem, therefere, from the evidences 
thet ae Carroll, the president, had authority te treneact 

the businers of the serporetion, and as he turned thia aatter 
over to Pringle and his firm for the purpose of a foreclosure, 
it was in the nature of epecial expleyment by the bank for 
thet purpose, Pringle himeclf testified that his duty as a 
director did not inolude the cnrrying om of Litigetion as 

am attorney for the bank, 


Goneidering all the evidense shorm in regard to this 
matter, the correspondence and negotiations which preceded 
the filing of the bill and the services rendered, we are of 
the opinion that the services rendered by the solicitersa for 
the complainant were specially rendered and it wae undere 
stood by «11 parties thet reasonable charges would be made 
by the selicitore for their services in the foreclosure. 
v. Bogghens, 202 I11. 342, the 
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court sai 


"While the pringiple is well established that in 
order to entitie an officer of a private corporation 
te receive compensation for the perfornance of the 
duties of his office it is necessary such compensation 
ehould have been authorized by the board of directors 
or by the by-lawa of the 2 it is also the rule 
that for the performance of duties or services out- 
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eid of and neat from those imposed upon his 

is office, auch officsr my, if 
euch extraord. services rere rendered at the 
requeot or with the 2equieseence of the corpora- 
tion, recover upon a quantum seruit,* 





y+ Bug@, 66 Ill. 328; Gheeney v. infayette, Bloomington 
and Higsisoines failwsy Jos, 68 id, 570; Gridley v. Lafayette , 
Loomineton and Wiesigsipol aiimay Go,, 71 id, 2090; 

1 Am, & Eng. Eney. of Law,- 3nd Ed. 909. 


in Rogebhil} Cemetery Go. v. Begpetes, 223 i11. 
S67, the following longuege is used: 
“The rule announced in the above enees, which 
prohibite the payment toe an officer of a 
tion for serviess, sxe=pt where a by-law er a rese- 
lution provides for such compensation before the 
services were rendered, has no apriication te any 
other agent whom the corperation any employ in geod 
faith, end for a legitimate purpose; nor does i 
apply to an offierr respeeting duties not develv= 
ing upon hia by virtue of the office held." 
Gerteinly % rould be unreasonable to held that 
if a solicitor who happens to be 2 direotor of s bank, 
oarries through for the bank « complicated and proteacted 
foreclosure proceeding, with a lerge azount ef «ettendent 
work, no cherge would be mde by the bank ageinst the deo 
fendant for the jegal services eo perforzed. in view of 
the evidence ae it ie here, snd the lar as estates in the 
Baggiane «nd Dempster gases, ve feel bound to bold that 
the Chancellor did not err in holding that solicitor's 


fece were sliewable. 


It is contended that the sua of $1,000.00 which 


wae allowed the complsinent for selicitor’s fees is ex 
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eessive, The record shows that the hearings began bee 
fore the Master on Onoember 29, 1922, an’ continued from 
time to tise watil June 13, 1923, when the aetter was 
finally argued before hing thet there were thirty heare 
ings, «nd 437 pages of testimony teken ant a large number 
of exhibite introduced in evidenos; that there were gany 
oontinuaness; that objections and exceptions were filed, 
ani thet the a»cont of the decree was, exclusive of 
solicitors’ fees, over $16,000.00, And, besides, there 
was the work on the pleadings, thegetting tegether of the 
evidence, and the finding and oslling of witnesees. It 
must be Zecognized that reasonable fees for legal services 
are mugh larger te@ay than they were years ago. Byrne v. 
Surner, 207 Tl. App. 181. In our judgment the allowance 
mde wae not unreaecneable. 


Some other bantentions are made, but we do not 
think them aufficient te justify a reveraal. The deeree, 
therefore, rill be ef firmed. 


AF FIRERD, 


O'CONNOR, Ped. AND THOMSCH, J, CCNCUR, 
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BRAZIL STAMPING & WAeUPs CTURIRG 
O., \% sorporntion, 


CIRGUIT COURT, 
COOK COUNTY. 





Apvellent. . 


Opinion filed April 29, 1935. 


WR. JUSTION TAYLOR delivered the opinion of the 


This is ® suit im replevin in the Circuit cecrt 
for a Tie Checker. There wan & triei betore the court, 
without 5 jury, snd 4 judgment that the plaintiff, Brasil 
Sqanping & Nanufseturing Oo. retein the property replevied 
and recover onc cent foamnges and costs. This appesl is 
therefrom, 


The plaintiff in April 199%, by its President 
Thiffault, entered into negotiations with one Eindeall, Presale 
dent ef the defeniont for the sanufacture by the defendant 
of . machine to mike what was termed a tie checker; #& tie 
checker being = piece of eter] cheut an inch in diemeter bent 
somevhat in the shape of aa "5" and eo made that 1t could be 
dviven inte & railroad tie te prevent it frou spreading or 
aplitting. | 

Kindwall, at the suggsstion of Tiffsult, went 
te the office of the latter and hed « conversation with him 
im regerd to the aenufseture of such a muchine. The plein- 
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tiff and the defendent had bern doing business with ench other 
for over five years. There ie eome controversy a2 to whet 
took place at the first meeting, TRAffault testified that 
when Kindeall omlled he sent for one Maminaky, Superintendent 
of the plent, and that they telked the matter over in a gen- 
eral way, nd then rent down into the feetory and took the 
mutter up with the PievMaker, one Selleck; that he did not 

go down inte the feotory; that when Kindeall ease back te 

the office with Kominsky he, Thiffeult, aeked £indwall whet 
the price would be, and Kindwell seid he did not knew off=hand 
what it would cost, and suggested that it be figured on 

the basis of tine and eaterisls; that he, Thiffault, said 

the plaintif? would net eansider that; and after figuring 

® little wore, Kindwell said te Thiffenlt, “1 will mke the 
machine for $1,000, and if enything it will be lees than that;* 
that then Kindeall left and he, the witness, had ne further 
eonversation with him; that severnl weeka later Kindwall came 
in and he told hin to see Kamingky as he, the witness, had 
disposed of hig interest in the plaintiff company. 


Kaminsky who suocecded Thiffsault, as president, 
testified that he woe present «t the first conversation, «nd 
that et thet time they choved Finérall rough sketches of the 
mohine ond asked him @het the price would be; that Findeall 
exid, “It is ‘hard telling. He preferred to hove the xechine 
made on time and material,* and Thiffeult seid he would net 
agree to anything like that; that they hed to know what the 
anchine rould cost; that Kindwall then aaid thet he would 
guarentee *that the machine will not cost sere than $1,900, 
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probably less than thet;* that on the strength of that, they 
gave him an order to wake the mxchine; that several veeke 
later Kindwell enme in end discussed the conatruction of the 
machine; thag the anchine wes “ecompleted* some tine in October; 
that Kindwall was called up on the t#lephons, and he eaid that 
the machine was ready; thet he, the vitness, told bie that the 
plaintiff would send for it; thet the pleintif’ then sent ite 
wagon and got the machine and it exe then installed in the 
plaintiff's place, and put im operation; that the plaintiff 
had it im its shop for a aonth or six weeks, during which 

time it wes complete end in operation; thet then it sterted 
to break down, ond wae repaired im the plaintiff's shop by 
ite tie omker; that icy attached certein partes and repaired 
suoh things as were broken, an? cut on a new trip to release 
the eluteh; that in the course ef that time, while the sachine 
wae there, they pointed out te hindeall what the defects were, 
and he seid they would reetify them that Finées2l was ine 
formed that the plaintiff had not yet received the bill; that 
he, the witnees, said to Kindwall, *I asked you numerous 

tines for it;* that findwall seid, *1 haven't got time te 

get to it;* thet Kinmdrall aleo esid, "It will cost 10% mere 
than what i originally figured;” that he, the witness, saig, 
"That means $100.00 more, $1,100 inetead of $1,000," and 
Kindwall said thet wae what he meant; that the witness then 
anid, "All right, i will pey $1,100, previding you vill 
reetify all the mictekee on the mmchine;* thet Kindwall 

then esid to send thessohine over te the defendant's shop; 
that he, the witness, asked Kindynll if he could fix the 
maghine where it was, anf Eindwall said, “Hot very well. fe 
would mather take it over to ay place, and I will reetify 
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all the aisteakes;* that Kindwall promised to send it 
back in four days, with the repsire done. 


On crose~examinetion, the witness teetified 
that he asked Kindeell for 4 bill at the time Kindwall 
galled, and wae shown the defects, so that the machine 
gould go beck for correction; that in the month or six 
weeks that the plaintiff had the wachine it me used 
in the production of about %160,009 tie checkers. He 
further teatified that Kindwall on one oecasion snid, 
* This is an experiments) job end hard te figure the 
price in advance.* *I eannot tell you wh 2 it is going 
to cost in sdvance.* 


The witness further testified that practico- 
ally all thet wie done te the suachine by the plaine 
tiff's ean wes sieply repairing belts, or something 


thet broke or snapped off, 


Selleck, a tool asker for the plaintiff, 
testified that he installed the aachine in the plain 
tiff's place of tusiness and wateohed it while it was 
being opereted; that he put on » ner trip, a fer bolts, 
and oertein stopea on the outting jawe; that a few 
days before the aachine was sent back, while he was 
pointing out to Kindeal) the weak pointe of the axchine, 
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Kamineky asked kindeoll the price of the machine, ond that 
Kindwall ateted it would be 10% higher than he qioted. On 
erese-exanination he anid it was not an experimental job; 

that there were no chenges made on rough drawing} that the 
changes that were made in the machine vere a few as to the 

wenk pointe; that the ecnetruction remained the aume; that 
outside the counter thet he put en, the other changes rere mepe- 
ly repairs of parts thet broke, because they were not heavy 
enough. Gn reedireot, he ouid that the machine was brought 

in the plaintiff's wagon; that he imetslled it, and 1% was 


complete. 


Leon Kay, son of Kawinaky, President of the 
Plaintiff, testified that he was present when Kindwalleame te 
inspect the machine after ite conetruction; that he heard 
Kindwall) explaining why he had te charge 106 sore; that Kinde 
wall anid, *I wowld like to get 10% mere om thie;* that Kamin- 
aky, his father, anid, “If you take thas back ami fix it up 
a0 that we won't have any more thouble, and repair ell the 
weak porte, snd seke the several changes that have to be 
done, * * * I will agree to pay 10% more * * * and that 
Will be $1,100;" thet Kindrall thon said, “Yes, sir, thet 
ie mali right, 1 will send after the machine, you deliver the 
machine to me and I will take it beokj* that hie fether asked 
Kindwall how long before they would get it baok, because they 
needed it for their orders, seni Kindeall asid, "In about four 
dsys.* 


On cross~examinstion he testified that he talked on 
the telephone with Johnsen (secretary and treasurer of the 
defendsnt company) and that Jobmeon seid, “1 know thie iss 
Valuable smohine and I gould sell it to & lot of people, but 
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i will let you have it. it cost » lot more money. You can 
have it, but I'm not going to let it go out unless we get the 
| full price we are asking, $1,943.47;" that on the day the 
machine wan teken by the sberiff, be said to Johnson, *1 have 
& @heok here for $1,100, if you want it;* thet J,hneon said, 
*I should say not, becouse this emohine don't ge out of 

here unless we est the full price of 41,943.47." that the 
gheriff then took the machine. 


The testineny for the defendont, veing that of 
Kindeali and Jobneon wee, ae regards the conversation that 
ecourred concerning the price, contradicstery to thet of the 
witnesses for the plsintiff. Kindeall testified that in his 
first conversation with Keminsky, efter Zamineky had become 
president of the plaintiff company, be told him thet he 
could not say what the machine would cost until it was planned 
out and built up; but thet he originally said to Thiffault 
that it looked like the aachine could be Built for $1,000; 
that Thiffault said it ought net to cost sere then $400 or 
$500; that aome weeks later, Kauinsky called him up and esid 
he was going to have the anchine built; that he head bought 
out Thiffault; thet he was oo the Brasil Stamping and Manve 
feoturing Go; that he told Keminsky that he hed been thinking 
it over and concluded thet he, the witness, would have to enke 
another plan, and that he would be back in a few dzysj that 
jeter at various times he showed teminsky plane which Kaminsky 
GK. "a; that Kamineky eaid, *@o sheads* that he told Kaminsky 
he would not build a machine for s stipulated price; thet it 
would heave to be done on a $1.80 besia an hour and 10% on the 
enghine; that Kaminsky said, *Anyeay you want, Kindreli;* that 
they were going to write out » contract, but none was ever mode 
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out or signed; thet on one oovesion Kaminsky agked if he would 
guarentee it would not cost more then $1,000, and he told Kame 
ineky he could not guarentee it; that that was the reason he 
wanted a time and material job; that thet was the Inet convere 
gation he had in regerd te the price. 


Ke further teatified *that when the machine was built, 
waa practically finished,” he eslled up taminsky «nd told hia 
to have hia mecheni¢c come cut to see if there was ony chenge 
to be wade in regard to ite construction; that the sechenic 
aid go out and make certain reoomeendations and the defendant 
aoted on his suggestions; that thet was in the early part of 
Septenaber 1923; that the defeniont then ran the anchine « 
couple of days in ite ahop; thet the ssohine ran = few times 
before 4t wee taken to plaintifg's place of business, Fhich was 
in the third weck in September; that it was at the plaintiff's 
place of tmsinese about four weeks; that while it wee there, 
one Schweider of the defend«nt company, % mechanic, 4i4 sone 
work on the machine, When asked if there was any arrangenent 
as to when the machine res going to be taken back te the 
defendent's shop, be anawered, *Well, we did not take up the 
point when the uschine waa going to come back to us, or seat 
baek, we spoke bout taking/the machine, give it good try- 
out to find out the weak points, ond then take the machine 
back and finish it upp” that they’ telked abeng thet line;* 
that that was about the third weck in September just before 
the machine was turned ower to the plaintiff; thet «= sechanio 
of the defendant worked on the machine in the plaintiff's 
shop, ani it wes put in & running condition; that he told the 
mechanic to do whatever the plaintiff told him to de. He 
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further testified that about four weeks aftermrds he went 
over to sev Kaninmeky about the amchine end said te him, * Je 
you ynderstand this arnchine will mm up quite s bit of money?* 
hat Keminesky asked hin how such, «nd whether it would be 5 

or LOf; that he told Knnineky that he could not eny, 2 he 

hed not head tiae to check over the figures; thet possibly 

it would be 104 of the $1,000; that he thought the aschine 
could be built for thet the first time they talked about it, 
although he did not any it would be bulit for thet. He fure 
ther testified thet there were not many changes to be made 

in the general construction of the machine, only reinforcse 
ments to aake certain weak parte stronger, after they took 

the machine beck; thet it teok five or six dys for two men 

to make the chenges; that the defendent had certain men work 
on it after it-was taken beck; that when they got through, he 
eelied up Kemineky «nd told him that the machine was done, 

and that he wouid Like to heve a eounle of bars to try out 

the aachine; thet thet wag the Vridey before it wae taken on 
the replevin writ. He further tystified thet after they had 
figured out the ories, he and Jghasen went to show it to Fame 
insky; thet the statement amounted to $1960 and some edd dollars; 
that when it was shorn to tamineky the latter seid, "De you 
mean to tell me you onn come here and ask $1900 for the eschine 
when you «greed to ake it for $22007/' that he then teld 
Kanineky thet he hed never made any auch agreement. On srose=- 
examination he teatified that Kaninsky examined the machine at 
the defendant's place of businese before it wane sent ever; that 
he wanted the mechine, and he, the witness, told Esxinsky that 
¢he Plaintiff could take the machine, and thet would give the 
defendant an oprortumity to find out whether it would werk 


os Hig ee es ah peat moar. 
| 2 ies Ronee tre ite ate ae. eee whe blot tee pasion qe baeheG 
1 due Yeh eo geek Te adhade nwred ot MUL Riso of gate ote ee 
i wo aebat Sct 92 vated Abbe wa wow amt: tna dese Qe 
: dsc gory whee deat Aerie cotter ee. tkow 2 
es eT o 
| greetieh Boe seen 424.200 oF Dempame anawetaty tt nae event 
‘pee eh” {Siee aediet ah We ete ab comedian goer ws wate tate 
{ snide oft wi WOU) tem sen omad wens ao wy ne Fie OF staat He 
| hier onde ax dete Yrooasd cet oy. ne svg fe 
1 mesg mei steams Neh Sn AN A ae 
| ge omtateson elf omentum. elleraa dntit Dada onae oe ienete 
teat rere code gs Oh gel ee Renew. To aegig ee ea eal 
9 hl gioaknad Riod _resutiv eff yal pe sennsione 0 : ati at 
pa ots Riven tele dow. pom idenm att, cn to sea bmi 


> beth eke abe whe peer ay al bd Lae vv worl 



















=Qe 


eatiafactorily. He further testified that on the telephone 
he told Kacineky, "A mizteke is dome, 1 admit that. Don't 
you ever anke a misteke yourself? That maschine maybe could 
be mace for a thousand dollars, but that don't wean that i 
wade the machine for a thousand dollers;* thet he admitted 
he mande a misteke in his original figures; that he never 
told them expressly that it revld cost = thousend dollars. 


Johnson, the secretary and treasurer of thedefend= 
ent company, testified that after the machine was back in the 
defendant's shop, he talked with Kaminsky ever the telephone, 
and when kaminaky esked theprice, he, the witness, told his 
it wee $1043.47; thot Kasineky wanted the machine delivered 
and he, the witmecs, gaid it woud net be delivered until they 
settled on the priag; that Knmineky aaid he would not pay 
$1943.47 ae Kindwall had ectimeted it at around $1600 and 
he would be willing to pay $1160 er no; that Kawinsky further 
aaid, "ell, we need that wachine) we oan settle about the 
price aftervard, send themechine overj;* thet he, the witness, 
enid, *Ag leng ae they are in on arguaent on the price, ve 
Will held onto the mehine witil it is settled.” He further 
tentified that the next conversation he bad with Keninsky exe 
when he and Zindwell went to the plaintiff's plant, the day 
before the machine was replevied; thet »t that tiage Kaminsky 
@aid thet Kindwall originally wanted te make the machine around 
$1,000, but that when he got to waking it there was a let of 
experinentel work; that Kindwall then wented to take it on a 
time and aaterinl basie; that he, Kemineky, then ssid, *That 
fe all right with me, let it go on time and mnteriely* that 
he, the witness, tendered defendant's bill t Kanigeky; that 
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Kaminsky looked «t it and seid thet he bad no doubt that 

it wee correct, wut Thiffault advised him not to accept it; 
that at the tise the sheriff wae there to replevy the anchins, 
someone slong with Kay ond the deputy sheriffs, anid he me 
willing to pay $1100; that nothing, however, wae tendered, 
There wag offered in evidence * cost sheet showing that the 
time and asterial put on the machine after 1¢ eas returned to 
the defenient from Ogtober 36 to November 7, 1993, wee $244.74, 
The witness further testified thet n@thing hed been paid to 
the defendant on the price of the machine. ‘The witness, Sah- 
weider, tool maker for the defonirnt, testified that he heard 
Keninsky when he firat omme after the archine tell <indwall 
that the plaintiff had about 150,000 pieces that they ranted 
to get out on a certein order; thet Kindrall said that would 
be a good chanee to try the aschine ont and run it to find 
out the week pointe, and then after that they would teke the 
meohine back to his shop and remedy its defeetss that he, the 
witness, worked on the machine at the plaintiff's shop abeut 
three days altogether; that Kaminsky told hia the sachine was 
not working right; that he, the witness, told Kqainsky that 
there might be = Little trouble ond that they would try to 
rectify all the mietekes, but that would take time. Gm erosse 
exomination, he testified that when the machine left the de- 
fendant's shop the first time, a11 the parte were there, and it 
worked, although in hie judgment, ® certain Lever vas a weak 
spet, and that he experimented with it. 


It is contended for the defendant, that the title 
te the mehine never paserd to the plaintiff, ant that, accerd@ 
ingly, it was not eatitied to possession, ani replevin would 
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mot lie, in our opinion, the evidener shorn that the title 
pasced to the plaintiff when the sachine aa a practioslly 
completed mughine was delivered. Mexcham on Seles, Pars. 489 
and 499. Rule 4 of the Sales Act, Part 11, Par. 22, Gphili's 
fev, Gtatea. of 1923, is ae follows: 
op sates pots danas Sea"cttaed nit a 
Ssteprisbea tease eotret, sitet te eiiet et 
assent of the buyer, or by the with the age 
eont of the s@ller, the property in the goode thereupon 
try Php gl Bay siteey beteet tr etter he 
casemualen is made,* 
Kindwall, in hic teetimeny heving reference to the 
machine just before it wae taken over to the plaintiff's 
shop, ueed the vords *when the asechine wae bullt, wae praetic- 
ally finished.” when it ess taken over, it wae ins deliver~ 
able stete ond ,as fer os we oon make any reagonable inference 
from the conduct of the parties, *“wieonditionally appropriated 
to the contract® by both of then. It eae delivered, ond not only 
wae it set up at the plaintiff's plece of business for four 
weeks, wut in that tine it wae operated by the plaintiff in 
the course of bia business in the senufseture ef a iarge order 
of something like 150,000 tie checkers. <onsidering that it was 
delivered and set up and oo used, it vould be unreasonable, 
with the evidence an it is, to conclude that it had not been 
delivered pureucsnt to agreement and become the property of 
the plaintiff itself. #ount Hone Iron Go, v. Buffington, 102% 
wages. GB, It is true that while it wae in use on the p sintiff's 
premines, there were some sinor oerte that broke, and some that 
needed etrengthening or slightly changed, but when delivered 
it wee a workable machine enc eng used successfully for the 
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purrose for which it was wade end delivered. The fact that 
after the first job ws done it xas sent beck to be repaired 
or have some alterations made, doen not even tend to shor that 
the tithe had not already paesed. 


One of the arguments for the defenient is that it 
refused to catty out ite sontraet to sell the mpchine; thet 
although there wmy have been abreach of contract, still ree 
plevin would not lie, wad the following cases are cited: 
fieveraticon v. Fergus, et 21 71 112, 108; Updike v. Henry, 14 
tli. S76; Bichardsen v. Hardin, 8 li}. 124; Honeyeutt v. Lege, 
160 1}1, App. 237; Low ¥. Freewen, 12 111. 467. 


An examinetion of these enses digelesea that in four 
of then the property wae never delivered and the other was 
® oase in trover; eo thet they sre «li inapt. 


it ie contended that, ae the defendent got lawful 
posreceion of the machine when it eas gent beck after it 
hed been used, the plaintiff wag bound, before he head the right 
to replevy, to make a demand. The evidence shows a demand 
wee made; and evem if it did not, as it does show that a demend 
rould heave been wneveilingy under the law « demand became nece 


esearye 


in Kee & Chapel) Company v. Zemn Co, 392 111. 348, 
the court said: 
"While demand is ususlly seeessary where the 
defendant comes inte powsession of the goeds right- 


fully, yet where the ciroumstanees shew that demand 
would be unavailing such dewend is net necessary." 


This court said in Mets Bond & Investuent Go, v. inkos, 
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230 Th. App. 609; 


*the object of n demand is to afford the 


defendant an Ttunity te rectore the property 
to the one ont on Se to eenenes without being 
put to the expense and annoyance of Litigetion. 


But where it + mesons that defendant ¢ither 
before the on wes inetituted or upon the 
trial contests the plaintiff's rights upon the 
merite, or where 1% appears that a demand would 
heave bean of no evnil, ag ge BoB gragioes 
ei the cath ge Fella, on fn levs doing 0 ty uselese 
The n, 8 on ree me ~~ 
af Til. 745s , eet 





it is further contended thet the defend: nt had a 
lien in the eum of 9244.74 for work ond lebor fumnished efter 
the machine war t-ken back, but inaeawuch af we hold that the 
title paened at the time ef the original delivery of the me 

@iine, and the work done on the mochine efter it wes taken 
back wae not in the nature of repairs, tut wee fone in the 
way of finishing the manufecture of the machine, the defendont 
was not entitled to retein posseesion of the mchine by rene 
eon of the contention here made, whether the sgreement of the 
parties involved » Zixed price or ras on 4 cost plug besis,. 

Tt is not neceneary to decide here the controversy between the 
parties as to that pert of their contract pertaining to the 
price, and eo we do not pees upon thatqestion, 


It is further contended that the court should bave 
entered an alternative judguent to the effect thet the plain= 


tiff pay what, if anything, wes due within e given time, or 
return the property. ‘%e do not think Sec, 93 of the Replevin 
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Act epplies. Peck v. Hubbard, 4 111. App. 866; Sith v. 
Bybers Automobile Yorke, 177 311. App. 18. 


Finding no error in the record, the judgment is 
affirmed, 


AFVIRMED. 


O'CONNOR, P.3, AND THOMSON, J. comoUR, 
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ERROR TO 
GIRGHIT covRT, 


HEWAY G. GORLI COOK COUNTY. 
Plaintiff in Error. } 


ng Opinion filed April 29, 1985, 


BS. JUSTICR THOMBOCN delivered the opinion of 
the court. 


By this writ of error the defend=nt, Goelits, 
seeks to reverse a judguent for $2,098.40, recovered against 
him by the plaintiff Company, in the Gireuit Court of Gpok 
County. The plaintiff sued the defendant in aseumpsit, te 
recover & sum alleged to be due it from the defendoat, as the 
purchase price of & certain quantity of aephalt ceuent, allegal 
to have been purchased by the defendant from the plaintiff, 
The contract between the parties, made in Jenumry 1920, ealled 
for 250 tona of cement, in drums, F.0.B. plaintiff{['s refinery 
at Poltimore, 44. ‘The shipsente made by the plaintiff to the 
defendant, under this contract, were short some 35 tons, but 
this shertage is not involved in this case, nor dees the dew 
fendant aske any complaint of the qmality of the 225 tonsa 
which were shipped. However, it ie the defendant&és conten= 
tion that the druma in which the cement was shipped were 
defective, resulting in the asphalt asceping end spreading 
ever the ground, after it had been unleaded from the cara, 
and this resulted in dirt end foreign materials getting inte 
the cement so as to affect ite value. Under the contract, 
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the place of delivery of the omterial sold was on board ears 
et the plaintiff's plent. The evidence in the record is to the 
effect that all the naphalt cement so delivered to the defendant 
was, ot the time and place of euch delivery, in containers 
which were in first oleas condition, The wanager in charge of 
the plaintiff's plant at Baltimore, teatified that the asphalt 
in question “had been placed in new drums end these drums were 
in perfect condition * * * when they were placed on the care 
for shipment." The forewen of the plaintiff's shipping gang 
testified that exch drum involved in the shipments te the 
defendant, were personally handled by him,e "J handled every 
drum sent te Goelits. Everyone of these druas were new drums 
in thebest poseible condition ant had never been used before,.* 
The superintendent of the freight yard, having especial 

oharge of the loading and shipping plant of the plaintiff 
Gempany nt Saltimere, testified that he *saw the asphalt 

that was sent on 211 the Goelits orders, and cbeerved that 

the packages or drums were in firet elaes condition when 
loaded on the curs at our plent. i observed carefully every 
frum shipped fron ovr slant «nd roid not permit a defective 
drum to leave theplent.® fhere is no direct evidence in the 
reoord to the contrary. A witness for the defendant testified 
that when the asphalt was unloaded at La Grange, Illinois, the 
containers were badly rusted at one end, anc that when the 
weather got warm, sbout the first of gume, the asphalt soft- 
ened up and began to flow, and they hed te bank sand around 

it so as to keep it from running ail over the ground. This 
witness further testified that they did not use the asphalt 
until some time in October, and that he thought they lost about 
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20 tons at La Grenge. He testified thet the same conditions 

| prevailed with respect to the belance of the asphalt which 
wea unloaded at Austin. This witness testified that the age 
phalt in question was unloaded by the defendant in March, 

The defendant wrote the plaintiff a letter, dated April 26, 
seying that the materiel in question had just been received 
and that remittance would be sent for it "in a few days. We 
ask you to kindly allow uz 2 little more time on the same,” 
Under date of June 22, the plaintiff wrete the defendant, 
calling attention to the invoices covering the asphalt in 
question, and requesting payment. A similar letter passed 
between the parties a month later, under date of July 23. 

Not until after the receipt of these two requests for paye 
ment of the account did the defendant make any complsint about 
the shipment. Under date of July 28, the defeniant wrote the 
plaintiff saying that if the defendant "had known the condie 
tion of the packages which contained this asphalt, we would 
never have paid the freight on the same. The packages were 
no good and the asphalt is running all over the prairie, and 
we wish we had had nothing to do with the asphalt.” If the 
conteiners of this asphalt were in the conditien testified 

to by the defendantis witnesses, when they were unloaded 

in Warch or April, the evidenee shows it to have been 2 simple 
wntter for the defendant to have se handled the saterial as to 
euffer no loss, It seeme rather strange thet it should take 
¢he defendent nearly two months after the asphalt began eseap= 
ing from the containers, according to hie testimony, hefore 
he took ogcasion to complain about its condition, and that 
this did not happen until three sontha after he had requested 
time within which to pay the account, end ontil efter he had 
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reovived at least two urgent requests for payment. In any 
event, there ia no evidence in the record, exerpt such ine 
fereness as might have been drawn from testimony as to the 
oondition of the druma at the time of unloading, which any 

be gaid to contradict the positive testimony of three or 

four witnesses, to the effect thet these drums én whieh this 
asphelt wns contained were new drums in perfect condition at 
the time and place of delivery, under the contract between the 
parties. 


the defendont complains of a ruling of the trial 
court guataining plaintiff's ebjection te the offer of a 
letter by the defendant. This letter was written to the de- 
fendant by the plaintiff under date of March 17. It was fmn 
the plaintiff's western sales sanager, and advised the dee 
fendant that the plaintiff at Baltimore had wired *they will 
be short 26 tons on your shipment to Austin, as drums are in 
euch condition that they do not feel eafe in risking shipment, 
consequently total amount shipped you on your order for 250 
tons will be 225 tons.* The srgunent presented by the defende 
ant in thie connection, is that the letter was competent, ze 
tending to show thet the plaintiff had acknowledged the defece 
tive condition of at Least a part of the containers and it ine 
dieated at least the possibility that some of theese defective 
containers were used in connection with the agphalt which was 
shipped. In our opinion, the culing compleined of was not 
Srroneowt. if the letter indicated anything it wes that the 
plaintiff was defaulting on the contract, ag to quantity, rather 
then risk shipment in defective containers, which would tend 
to ghow thet the plsintiff wae wnrilling to ship except in cone 
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tainere in good condition. in our opimion, the defendant 

may not successfully contend that the letter wea evidence 
which should heve been submitte: to the jury, on the ques- 
tion of the condition of the containers of the asphalt which 
was shipped, The rriter of this Letter had died prior to 

the trial of this ease and the defendant contends that the 
trial court sustained the plaintiff's objection te it on 

that ground, but an examination of the record discloses that 
the court expressly stated that he wae not excluding the letter 
om that ground, The defencant slso offered in evidence a léete 
ter addressed to him by the plaintiff's western manager accepte 
ing the defen‘ent’s order" for 260 tone asphalt ceuent in drums -—- 
60 to 65 penetration -- at $16.00 per ton FOB our refinery, 
Baltimore, Md., shipment te be wade previous to March 15th. 
Tefms, net 30 duys.” The court, on objection, excluded this 
letter aleo. We ere mable to appreciate the materiality 

ef this letter, The record does not disclese that any .dise 
pute existed between the parties as te the terms of that con- 
tract. At the time the letter was offered in evidence, the 
record discloses, counsel for the defentant stated that it as 
being offered to show *there wore 250 tone ordered, It is 
going to be very meterial why they did not ship the belanes 
* * * We intend to show the reason they did not ship the 
balance was because the containers were not proper and fit." 
Nothing that wae contained in that offer made this letter 
material. That the contract enlled for 360 toma and there 
were only 825 tons shipped, were foots which vere admitted 

and involved no dispute. Ag indicated above, the fact that 
part of the material contracted for was not shipped, owing 

to the fact that it was in defective containers, which the 
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plaintiff was unwilling te send out, does not indicate that 
the material which was shipped went out in defegtive con- 
tainers. If it indiontes anything it is that the care being 
exercised by the plaintiff wee such that no mterial wae ship- 
ped wnlese the containers were as testified to by the plaine 
tiff'n witnesses, 


in support of this writ of error, the defendant 
contends that the trial court erred in entering judgnent 
ageinet the defendent individually, the contention belting that 
it appears from the evidenee that the sale was made, not to 
the defeniant as an individual, tut to "Henry G, Goeelits Go,* 
In our opinion the record does not bear out that contentica. 
In connection with his testimony the plaintiff's eales manager 
testified that he was familiar with the contract which his com 
pany bed with "H. G@ Goelits of Ghiengs, who did business as 
i. G. Hoelits Gompany.” This teatimony was not objected te 
nor wag it contradicted in any way. Goelits himself, while 
on the witness stand, testified, as shown by the abstract, 
*t have been in the ashpalt paving businese since 1913," and 
further, “When these containere arrived at gy place, | saw 
them immediately after they rere unloaded." And in another 
place during the trial the defendant stated that the asphalt 
in question wos “unlosded at my plente at ia Grange and Austin." 
The defendont’s superintendent testified that he was superine 
tendent of the plant *for Mr. Goslits, the defeniant.* Another 
witness teetified that he saw some of the asphalt "in the 
yard of Henry G. Geelits." This witness further testified, 
#3f you were fully equipped as Goelits ie at his plant,* and 
se ong and this witness wade a number of other references to 
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the equipment which he said Goelitz either bad or did not have 
at hie yard. lo evidence ws offered, showing or tending to 
show that there was ever o corporation known sa 4.G. Goelits 
Go., OF contradicting the evidence to the effect that Goelitz 
was in business individually under that name. 


The defendont contends that the esurt exeluded some 
evidenuoe which wae offered tending te shew that sephalt which 
had eseaped from onttuiners and run over the grovnd and become 
mixed with foreign mterisia, was defective. Questions rere 
asked of a witness for the defencant, ag to rhat effect agphalt, 
conteining such foreign material, would have on machinery in cone 
nection with which the eaphalt was used, The court declined 
to permit proof as to damage te the machinery, holding that 
this was in the nature of special damnges and thet such was 
mot permissible under the pleadings. As we read the record, 
the 4 cfendsat received all¢ic benefit he was entitled to, of 
any evidence thet wae offered along this line, The testimony 
which was received left no doubt of the fact that after ase 
phalt beceme mixed with foreign waterisle, as it would be 
after running over the ground, it would not be in good condi- 


tion. 


The jury found the issues for the plaintiff and 


assessed ite domagee at $2098.40, and "interest at 5 per cent." 
The bill of exeeptions shows thet the triel court entered judg= 


ment on the verdict "for &2098.40." The judgment ae written 
wp in the comson lew record, was = * judgment entered on 
verdict in favor of plaintiff and against defendant for §2098.40 
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with interest at & per cent, together with eoets.* The 
defendant complaina thet the aliowanee of interest was 
erroneous. This question becomes of wo luportance because 
the plaintiff io net asking for interest. Plaintiff's 
oounse) states in hie brief thet in order to-avoild any 
ouestion about the eufficiency of the judgaent, so fer es 
interest me concerned, the allowance of interest was waived 
upen the hearing of + zetion for o ner trinl, od et thet 
tine the court ordured judgaent entered: on the verdict for 
$2008.40, ae shown by the bi11 ef exesptiona. The appeal 
bond in the record recites that the plaintiff has recovered 
& judguent sgeinst the defenient for the sum of $2008.46 
and coats, Trou which defendant haa appesled. Arparently 
the appeal in connection vith which this bond me furnished, 
wae not perfected and later this writ of error was sued out. 


The defendant contends further thet the trial ocoutt 
erred im sonneotion with the giving of cert«in inetructions, 
We do not consider any of the soints urged in this connection 
ef sufficient importanes te refer to them in detail in this 
opinion, e heave sarefully examined the imetruetions, in the 
Light of tthe contentions made, and in our opinion there wae ne 
error comitted by the trial court with regard te them, 


Yor the reasons steteni, the judgment of the Circuit 
Gourt in faver of the plaintiff for the sum of $7098.40, and 
costs is affirmed. AST IRUED. 


O'CONNOR, Pod, AND TAYLOR, 3, cOWOCUR, 
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OP PRAL PROM 
i MUBLCIPAL COURT 
| i OF CHICAGO, 
SoHORCH and 
' we 
Wicca Opinion filed April 29, 1925. 


MK. JUSTION THOMBON Gelivered the opinion of 
the Court. 


By this eppesl the defendants, A. Jd. and Mary 6, 
Gehorsch, seek to revefee 2 judgement for the sum of $250,.00 
and costs, which the plaintiffs recovered agninst them in 
the Municipal Gourt of Chicago. 


im May, 1922, the plaintiffs entered inte «a written 
contract with the defendant Wary 6. Schorsch, wherein they 
undertook to buy and she agreed to #e11 a piece of property 
on which the defendents agreed to erect a bungalow, which 
would be a duplieate of one which was etending om the adjoine 
ing piece of property belonging to the defendants. Under 
the terms of this contract the plaintiffs agreed to pay 
$7700.00 for the property - 8500.00 on the execution of the 
contract, $506.00 when the roof was on the mmgalow to be 
erected, $500.00 on the completion of the bungalow, and the 
' Dalanee in monthly installments, fhe bungalow was to be come 
pleted in duly. Some changes were later made in it and the 
time for the completion of the building wes extended to Sepe 
tember. At or about the time the building was ready for 
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Occupancy, the plaintiffs concluded to withdraw from the 
denl. The defendante contend that the building was entirely 
finished, with the exeeption of » few odfs and ends which 
eould be completed in leas them a day, and that the plaine 
tiffe were notified that they could move inj but that the 
Plaintiffs eaid thet) inasmuch as the bungalow was not ene 
tirely finished they would not move in, and they demanded 
the return of their money. Pinintiffs contend, on the other 
hand, that when the bungalow was about ready for oceupaney 
the defentent, A. J. Geherach, told the plaintiffs that he 
41d not went then in the place ani to come and get their 


MON» 


The plaintiffe paid the defendante $500.00 on the 
signing of the contract, and §500,00 more when the bungslow 
wee wnder roof, The sale of the property to the plaintiffs 
was brought about through some ronl estate agents known ae 
Padden Brothers, and of this $1,000.00 which the plaintiffs 
had paid on the contract, Padden Brothere reeeived $250.00 
from the defondents as their comission. Wen the plaintiffs 
told the defendants that they were not going to go ahead with 
the purch.ae, and requested the return of their money, the 
defenden ts paid them $750.00, explaining that the balance of 
4250.00 had been retained by Padden Brothefs as 2 comnission. 
Tre plaintiffs brought thie suit against both Padden Brothers 
and the defendants to recover thet $250.00, © the plaintiffs 
eleiming that the sitvation in which they found thenselves 
hed been caused by the actions of the defendants. The plaine 


tiffa dismissed the suit as te Padden Brothers, before trim). 
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The plaintiffs included in their claim certain other dam 
ages in the aum of $141.60. The latter were apparently 
disregarded by the trial court ond they are not referred 
to by the parties on thie sppesl, 


( 


When the pldintiffs received the $750.00 from the 
defoniants, & memorandum was written across the face of the 
contract of purchase which they executed and which they beth 
signed, the s@morandum reading as follows: "For and in cone 
- sideration ef the eum of $750.00 im hand paid, receipt whereof 
ie hereby eeknowledged, we assign, release and quit claim 211 
our interests in the within eontract to Mary 0. Schorach." 

The $760.00 was paid to the plaintiffs by a representative of 
the defensentes in the form of = check bearing an endorsesent 
reading: ‘fndersencnt is payment in full fer 211 claims, 
Fights, title and possession conteined in certain contract 
Gpted Yay 22nd, 1923, between Uary 0. Sehorsoh, and George 
Edger Jonner oni Plerence J, Jenner, hie wife, for the pure 
chase of 6115 Byron Street, Ghicage, 111." This endorsement 
wae aloo signed by the two plaintiffs. At the game time the 
two plaintiffs executed a quit cleim deed covering the property, 
whereby, for an expressed consideration of 10,00, they cone 
veyed and quit claimed 211 their interest in the property back 
to the defendant, Mary 0. Schorsch. 


It is the contention of the defendants that the 
acceptance of the $750.00 by the plaintiffs amounted to an 
accord and satisfaction of their elaim, and that they theree 
fore are not in ® position to recover the ameunt for which 


the trial court entered judgnent. The plaintiffs contend, 
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om the other hand, that where « cleim is being wade for 

@ liquidated amount, the soceptanee of 2 check for an amount 
less then that which ia due in en acceptance pro tente only 
and does not saticfy the clsin. As stated by our Suprene 
Gourt im Enow v. Grieshbimer, 220 111. 106, “The law is, 
that where the amount due o ereditor is ascerteined and pot 
in digpute, the paynent by the debtor ond seceptance by the 
ereditoer of 2 leme sum will not operate ae ® satiefactica 

of the demand, but if the amount due is unliquidated or there 
4s & bone fide dismte as to how much is dus, a payment of the 
mount eleimed by the debtor to be due, in full settlenent, 

af accepted by the eredizor, is © satisfaction ofthe claim.* 
The contention of the plaintiffs abeve referred te, has no 
application to the facts in thie case, se it might have, if 
the evidence showed that the plaintiffe' elaimed that the 
defendants were obliged to return to them the full thousand 
dollaryes, and further that the defendants admitted that obligne 
tion, Even the testimony submitted in behalf of the plaintiffs 
aid not manke out that sort of 2 cnse. The plaintiff, George 
Jenner testified that when he and his wife went to the office 
of the defendant 4. J, Schorech to get the money, the letter 
was not there but his brother wes anid that when be gave the 
plaintiffs the cheek for $750.00 he said, "Jenner, all the 
money I have ef yours is $750.00. Padden Brothers have the 
reumining $250.00. * * * you go to Padden Brothers and get the 
rest." ‘the testimony of this witness further shows that he 
accepted the $750.00, and apparently intended to follow the 
suggestion just referred to, and ¢o to Padden Srothers and 
requestthe return of the sum they had received as ® commission 
on the deal, fhe plaintiff, urs. Jenner, geve similar testie 
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mony, She testified that when they withdrew from the cone 
tract, the brother of A. J. Schorach anid, "You underetand 

I have 6750.00 of your money ond you will have to gp to 
Padden Brothers," Another witness tectified that she heard « 
conversation, which occurred six months after the plaintiffs — 
withdrew from the contract and requested the return of their 
£750.00, which conversation took place in the office of the 
defendant Schorech, in which some mann, not clearly identified 
by the testimony but presumbly the defencant A. J. Schorsch, 
er his brother, told the pleintiff, Mrs. Jenner, that * You 
are entitled to the §256.00. Mr. Padden has got it and ve 
heve not got it.” 


Instead of the evidence shoring that the defendants 
were not disputing their obligeticn to pay back a thousand 
dollers to the plaintiffs, ae the latter seem te contend here, 
the evidence really shows thet the defendante only undertook 
to pay the $750.00, they had and the plaintiffs did not dise 
pute that position or make any clmaim at the time thet the dee 
fendanta were liable beyond that undertaking. On the cone 
trary, they secepted the $750.00 from the defendants, in full 
payment of the defendonts’ obligation, That is ewidenced by 
the memorandwa they signed on the face of the original cone 
tract, by the endorsement they signed on the check they ree 
ecived, and by the fact that they executed a quit claim deed 
conveying 21] interest they migh& have in the property, back 
to the defendonts. The evicenes also shows that as to the 
other $250.00, they expéctéd to @ to Padden Brothers and 
get it from them, in this connection the plaintiffe further cam 
tend that they accepted the $750,090 on condition that they were 
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to receive the balance of §260,00 from Padden Srothers, 

and that the defend:nts agreed to aseiet them in getting 
that balance from Padden Brothers. ‘There is no such evie 
demote in the record. The plaintiff Jenner testified that 
when the broker of 4. J. Schorsch told him thet all the 
money they had of the plaintiffs wae $750.00, and that the 
plaintiffs could go to Padden Grothers ond get the rest, 

he, (Jemer) said, “Did you ever have any trouble with Padden 
Brethers in regurd to that,” and that Sehorach said they 
had note,e *¥You will heave no trouble getting your uonpy; * 
and that with thet understanding the contract was turned 
in. Hrs, Jenner testified that in this converestion her 
husband seid, “Will I heve any trouble to get the other 
$250.00," snd that the reply wee "Ye never had any trouble,* 
She then added, “We thought if he (Sehorach) was se anxious 
to get rid of us, we would sign the contract (relesse) and 
not have any trouble to get the 6950.00," 


The substance of the situation is this. The plain- 
tiffe had paid the defendants $1,000.00 on thie deal, and 
for some reason the dea% fell through, and apparently by 
mutusl oconeent it wae regarded as off, and the plaintiffs 
requested the return of their soney and the defendsents, said, 
in substance, that they had $750.00 of the plaintiffs’ money, 
but that the balance of $250.00 bad been valid to Pedden 
Brothers as a co:mission, snd if the plaintiffs wanted that 
they would have to go and get it from Psddem Brothers. The 
plaintiffs then asked whether there hed ever been “any trouble 


with Padden Brpthers in regard to thay," ond the reply was in 
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the negative, and apparently the brother of the defendant, 
Schorech, with whom the conversation woe being had, expressed 
the opinion that the plaintiffs would be able to get Padden 
Brotherea to give up their commission, The plaintiffs made no 
complaint about being required to get Padden Brothers to reo 
turn the balance of their money, Under the evidence, they 
unquestionably received the £766.00 ae neyment in full of 
whatever obligation the defendants had in the premises, and 
at no tine took the position that there eas $250.00 more com 
ing to them from the defencente. Under shoh circumstances, 
the question of accord ond satisfaction hae no applicztien, 
When the plaintiffs received thie $750.00, they received it 
as payment in full of an indebtedness, the smount of which 
wae not in dispute, 211 parties treating that as the extent 
ef the defendents’ obligation, and shen they signed the meme 
vandum on the contract, and the endorsement on the check, 
they acknowledged receipt of the debt, in full, so far as 
the defendants are concerned. 


For the reasons stated the judgment ef the Byunicipal 
Court ia reversed, 


JUUGHENT ARVERSED. 


O'GONNOR, P.d. AND TAYLOR, J. OONGUR, 
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THADDEUS [MORAWSKI, 


Gefentent in Error é ietis 


2 ae 649 


Efizor to 
v. 
SUPERIOR COURT, 
vy. SENG RG We» a *s ) 
; GOOK GOUETTY, 
Pieintiff in error. 

Y 4 

Pa 
\ a Opimion filed April 29, 1925, 


Mh, JUSTIGCN THOMSON delivered the opinion of 
the court. 


By this writ of error the defendent Company seeks 
to reverse a judguent fer $10,000 recovered sgeinet it by 
the plaintiff in the Superior Court ef Geak dsunty. ‘The 
suit brought against the defendent by the plaintiff wae one 
in which he aought to recover damages ceengioned by injuries 
received by him, and alleged to heve been eaused by the negli- 
gence of an employee in driving one of the defendent's trucks, 


The plaintiff was a boy eleven years of age whe had 
always enjoyed good health up to the time he reeeived the ine 
juries completined of, fie was rum over by the defendant's 
truck ae it was passing out of « north and sowth alley on the 
north gide of 113th etrest, and half 2 block east of Sichigan 
avenue in the City of Ghicago. At this point, ILSth street 
Slopes to the east. fhe accident in question eccurred on an 
afternoon in December about four e'eleck. The ground ms 
covered with enow and the plaintiff wis on a email sled going 
east down the hill, in the space between the sidewalk on the 
morth side of 113th street and the curb, this space being 
referred te in the record as the grass plot or parkway. The 
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evidence shors thet there wes a building on the northeast 
corner of 113th street 2ni wichigen avenue, the front of the 
Duilding being on Michigan avenue ani the side of the build- 
ing ¢ing on 113th street, at the building line, which ws 
about a foot inside of the sidewalk line, There was a solid 
board fenee slong the north side of 113th strect and extend= 
ing from the rear end of this building, at the building line, 
east to another saall building, which wee leeated at the 
northwest corner of the oliey and 113th street. Thie senil 
building was used ea a plusbing shop and fronted om 113th 
street and the side of the building berdered on the alley 
and extended baok from 113th street fer a distance of about 
20 feet. 


in sliding 4@oen the bill in the parkeay on the 

north side of 113th street, the olaintiff ran a few steps 

and then threw himself forward, so thet he wae lylag on his 
sled on his stomnch, There see sy srently not sufficient ine 
cline te enable hie to go very rapidly. A women whe testified 
for the = aintiff, wes exlking eset of the south side of 
113th street at the time of the cocurrenece in question ond 
she gaid thet 2c the claintiff went down hill, on the opposite 
side of the etreet frou her, he wee going about as fast as 
whe could walk, It further appears from the evidence that 
the plaintiff did sot beve sufficient mementum, as he was 
going down the hill, te enable hia to keep going, but thet 

he hed to give himcelf = peeh shead every now and then with 
one of his feet. 


The plaintiff teatified that he started from ‘ichigen 
avenue down the hill; thet he ran a few feet and then fell cn 
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bic sled, “nd when the sled siowed up 1 vould have to push 
it more;* thet he exe mot on the sidewalk, but wee sliding 
along in the epmee betrern the sidewalk and the curb ree 
ferred to aga the crams pletj that when he reached « point 
ebout a gard and a half from the alley curb, he locked 
"kitty cornez* into the alley, and listened but thet he 
neither ear nor heard anything, sni that be went on end 

when he waa within a feat of the alley curb, be acsin looked 
wp the slley and he then aaw the defendant's truck appreach- 
ing, Shost in the widdle of the alley, which was 2beut 29 
fest in width, and at thet time the truck wis about 30 feet 
oway. As to thin distance beteren the plaintiff and the 
éefentent's truck, at the time the pleintiff first ser it, 

he testified further, it wee *near the back end ef Sredley's 
etore,* - the small building used te & plusbing shop st the 
corner of the alley. At another point he exsisined that 

*4% wae fa@ther back than the telechone pole, sbout as far 
back ag the autembile seems ta be in defentant’s Exhibit 3.*. 
From thet description it ie scesible to deterzine thie dietance 
between the plaimtiff and the truck, according to the plein- 
tiff's testimony, =t the time he first saw it, pretty acour- 
ately. it seems to be clear thet the plaintiff was at least 
16 feet south ef the front of the plusbing shop. The duild- 
ing ecoupied by thie shop was 36 feet long, The telephone 
pole wentioned by the witness was at least three fset north 
ef the north emi ef the plumbing shop, an¢ the automobile 
gno™min the photograph in Exhibit 3, was standing at 4 point 
at lesat 20 feet north of the telephone pole, so that sccorde 
ing to the plaintiff's testimony, hea he first saw the dee 
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fendant’s truck approaching him, it ras at leaet 30 feet 
and pomeibly a8 sueh ae & feet avray from bia, He says 
in another point in hie teetisong that it eas "sleost ae 
for away os the other end of the court room, where I am 
sitting om the witness stend,* 


it appesrs ferther, free the testiaony ef the olain- 
tiff thet as soon as he eew the truck and when he was within 
about a foot of the alley curb, he threw hie sled *over to 
the side facing north, so that 1 would set get in frent of 
the truck." Apparently the boy tried to throw his sled 
around so thet the runners would be eat right angles with 
his line of travel, and thus prevent his sliding out inte 
¢he alley in frent of the truck, The plaintiff's sled went 
beyond the alley curb omé into the silley about a féot and e 
nelf, He testified that «5 the truck approached bia it 
gwervea to the went, whick reuld be in his direction, and 
then to the east as it procesded out of the alley and turned 
east into 113th atrest. the right front wheel of the truck 
struck the slaintiff below the hip, breaking the thigh eat 
about the midéle and erushing the auesles and nerves, The 
truck cane to a stop sbont 15 fect beyond the plaintiff. fhe 
plaintiff testified that the shole thing happened very quickly 
ani thet he got the impressicn thet the truck vas going very 
fast. 


Gne Sephie Hell, the citness sho eae welking east 
ou the aecth side of 113th street, teatified that ae the plain=- 
tiff «a2 eoproaching the alley che es & truck coming ou}; that 
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when she first saw it, it = «6 ebout 25 feet from the sidpe 
walk, cowing south in the center of the alley; that it was going 
about 20 wiles an hovr and that it estopped as it got inte 
WL3th street, facing east, but that it did net step pricr 

te reaching that point. She testified further that she aid 
not hear the truck make any noise; that the plsintiff esse 

on the greseplot anéd when he saw the truck he turned hie 

sied toward the sidewalk ond *sss between the grassplot and 
the sidewslk when he wis etruck,* that be was about five 

or six feet from the corner of the ovilding (plumbing shop) 
whem he turned >is sled end thet "he turned bis sled quick." 
Om orose-exezimation she teatified thet when she first saw 

the truck it ae about at the reer end of the plumbing shop, 
and that ehen the rleintiff turned his sled, befere the accie 
dent, he slid sidewsys end wens struck by the right front eheel, 


One Elmer Molin testified that he was walking 
west clong the north sidewalk in 115th etreet, helf my bee 
tween the alley and Uichigan avenus, whan the plaintiff passe 
ead hie om his eled ent at that time the plaintiff eas about 
im the center of the grassplot, «nd eas moving a lLittie bit 
faster than the witness was walking. Thie witness dencribed 
the way the slaintiff waa going, by eaying thet *he heiped 
himself along, pushing sith one foot.* Ke further testified 
that he heard no noise from the truck and thet he 4id not see 
the secident, but be heard the plaintiff o711 and turned 
arcund and saw him * just at the edge of the sidewalk, at the 
sorth end ef the grassy plep. fhe suntomobile had moved on 
to turn exst on 115th street. It wae then going pretty fast, 
but it stopped just around the corner of the elicy.* 
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The only testimony submltte: by the d«fen‘ant was 
that of the chauffeur, It snpenre from the briefa that thie 
ease hes been submitted to three juries ead that in exch ine 
etenen the iseuen have been found in favor of the slnintiff, 
it epreers further thet at the firet teo trisis the chauffeur 
teatified personally, but thet he died prior te the third 
trial and thet et this last trisl the testimony given by hia 
at & pricr trial was read te the jury. The defendant’, truck 
wae what ia known ae « right hand drive. The eheuffeur's 
teatinony wee ta the effcot th=t he wee driving sboat four 
miles an hour, im the seater of the slley, and that «hen he 
get slong cide ef the plusbing shop he sounded bis born end 
stopred; that thic berm conesiated of «a whietie attache to the 
exhaust on the soter and opersted by aeons of a string, nd 
he stated thet it could be heerd «2 Block amay. His tectinoeny 
was further te the «ffeet that he stepped = little north of the 
intersection of the alley end the sidewalk, at = soint where 
the front end of the truck wee even with the front end of 
the building in which the plumbing shop was located; that 
there wis s distanes of three feet between the front of the 
truck snd the windeshieldé, ani that a6 he sat im his seat, 
at the time the truck wae standing still, he could act see any 
one in the street; thet he stooped there spprexisately & sin=- 
ute and © half; thet he noticed he had & clear road in frent 
of him, ond he out his eoter inte firet speed aad started up; 
thet he was not going even as fast as & slow walk; thet he 
@id net see any beye and that he had not gone eight feet when 
he heard gomeone *holler*; thet he etepred Fight then and there 
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and saw the plaintiff lying with hie sled 2% the rear of 
the truck. His teatineny waa that chem bis truck wee stop- 
ped the wecond time, «iter the accident, the front of it 
was even with the ourbstone and thet the rear wheels vere 
etill on the orosownlk, 


Tro of the counts of the plaintiff's declaration 
were baeed wock an ordinance of the Vity of Chiesnge, dee 
elaring it to be unlarful ‘or any porsen to idrivea vehicle 
gut of an alley onte & public theroughfare, witout bringing 
puch vehicle to 4 comslete stop before driving acrose the 
sidewalk or crossing at ‘the alley entrance, Ho demurrer 
wae interposed to these counts, Suring the course of the 
triel the plaintiff effered this ordinance in evidener end 
it wae received without eny objection being interposed by 
the dvfenient. One of the inetructione given by the court 
$e the jury,ineludedt thie ordinsnee, butnne error hes been 
ageigned am toe that. The eniy reference to the ordiance 


by counsel for the defeniont is one aade in the course of 
the argument presented in hie brief, where it ic urged’ 
thet the argument made by counsel for the plaintiff with 
ftegard te thie ordinance and ite agpliestion, is in applie 
eoble to the facts presented by the evidence, for the cone 
tention is that it is not shown, even if it be assumed 
that the truck did not stop, thet such failure te stop vas 
the epproximate couse of the eecident; that even if the 
truck had stopped still for some appreelable length of time 
ami then started up, the accident vould probably have hap= 


pened anyhow, because it occurred, mot before the truck 
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stepped or shou'd have stopped, mt after it had aterted 

wp and wte proapeding out of the slley. In our opinion, 

that arguacat is not sound. Ig the mee of Zi lderbrand, 
Administrator ¥. Bok@win, Iilinsin dcrellate Court, Firat 
Matrict, onse Ho. 28486, opinion filed dune 11, 1924, not 
yet reported, *hich was 2 cne¢ in some respects eimilar to 
the onse at bar, we had eocegion te hold that this ordinance 
wae void, basing our decision on the decision of our Syprese 
Gourt in Bjie v. Adam .,. 300 Tll. MO, te are, 

of souree, obliged te decide the questions presented on this 
writ ef error, on the theory of the exnse ae it was eresented 
im the triel court. Ae if peinted sut sbove, as question 

was there pained by the defencant ag te thie erdinenee, it 
eae assumed by both parties thet the ordinance wae valid and 
no objection was raised to it, either em pleaded or aa offered 
in evidenes er oe referred to by the court im the inotructiona, 
and no error bes been predicsted en the ordinance in eny 

way in this court. 





The defen ant contends thet the evidences does not 
show that ite chauffeur was negligent. Tret, of course, ras 
& question of fact for the jury, “mi we cennot sey that the 
finding ef the jury te the contrary is ageinst the genifest 
Weight of the evidenes, The defeniont complains further that 
there wae no evidence in the reeord to support the count in 
the plaintiff's deceleration, which charged wilfull and raaton 
negligence ond thet it was error on the part ef the trisl court 
to submit the ensze te the jury on that count, with the others. 
In cur opimion no errer was comuitted in thet regard. As our 
Supreme Gpurt gaid in Eqlidren Express end Yom Company v. Kruse 
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291 Ill. 474, *#hether the negligent sonduet of 2 defendant 
which hae reeulted in injury to another, smounted to wanton 
neta le & question of fact to be determined by the jury, if 
there ia any evidence in the record fairly tending to show 
gush & grome want of core se indicates & willful disregard 
ef consequences or & willingness to inflict injury, 4m ine 
tentional disregard of « known duty necessary to the oafety 
of the person or property of another and an entire absence 

of care for the Life, person or property ef others, such ae 
exhibits a consciows indifferenee to consequences, uokes @ 
ease Of constructive or legal wilifulness sugh as che rges 
the person whose duty & eae to exercise enre with the cone 
sequences of © wiliful injury." As the defendent's chauffeur 
approsohed the exit from the alley in which he ens ériving 
the truck on the ocoeasiog in question, his view te the west 
slong 115th street ws out off by the plushing shop and other 
etructures to the west, until he wae shout to emerge from the 
alley. it wae incumbent upen his te foresee that persona or 
vohicles might be seproaching his line of travel slong 11% h 
treet, cither on the sidewalk or beyond thet, and it we his 
@uty to use reasonable ozre in « effort te avoid running into 
anyone, This duty of his wae of course entirely apert from any 
Legisletive act on the aubject. if the jury believed froa 
the evidence thet the chauffeur was driving hie truck in the 
eenter of the alley, which wae nearly SG feet in width, ond 
that the plaintiff came inte view on hie eled, when the truck 
wae over thirty feet awny, and that the plaintiff omly slid 
out into the alley a distance of a foot and » half, and that 
the chauffeur, anticipating turning east into 113th street, 
eteered his teuck ever to the weet, thus bringing the pleine 
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tAf? into the path of the truck, ond the plaintiff was 
atxuck by the fight front wheel end cponrently run over, 
“mt, “8 the ohbauffeur himecif gays, he 414 not even know 
the plsintif? whe there, we are of the opinion thet they 
were Justified in scunsluding thet the <efendant ee guilty 
ef wiliful and wenten negligence, In other rorde, there 
wag evidence in the record te the effect that that wae what 
happened ond therefore it ey be geid, in the language of 
the Oupreae Gourt, im the ease shove veferre’ te, that the 
renerd dete contein evidence *feirly tending te show such 

& gross want of care ap ingiestes « willful disregard of 
HOMASIUERCES OF A Wiliiagnese to inflict injury." The 
evidenoe whieh tents to show thet auch wae the a tuation, 
was thet given by the pleinutiff and by the women eeross 

the street. Of course, the evideness of the chauffeur was 
directly vontrary, vot bis testimony is flatly sontradicted 
in & number of inetances by elithe witnesses in the case, 
testifying os to the ogocurrence, and in our opinion the 

jury were not unreseonable in disragrding 1% Three rite 
Réss@e @ald that the truek enme out of the sliey at a rapid 
rate of speed and did net step until it bad turned to the 
engt im 113th etreet. fhe chauffeur says he enme cut of the 
alley very elowly ond after the pisintiff was struck he ome 
ta & etep, with the rear wheele of ‘ie truck @$11) on te 
erovemaik. fee chouffeuy says be cume to a full step in 
wide the building Line at the alley entrance, Tre witnesses 
eay he did not even reduce hie speed ne he came cut of the 
alley. Tne chauffeur eaye be sounded bis shrill whistle, 


which oould be heard a block away, fhree witnesses tenti- 
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fied that they heard no sown at #11, 


The defendent sontends further thst the plaintiff 
wag guilty of contribatery negligence, ae 2 antter of law, 
of gouree, any such conterition is wholiy untenable. At most, 
it wae 2 question of fect for the jury, Thin case doen not 
prevent & cituation chere e vehicle eserged at an intereeo= 
tien and 2 plaintiff oawe erashing inte it from a side Airece 
tion, without warning, 5 aounsel seems tc argue, The elein- 
taf’ eould not have been going at © rapid rate. As his sled 
soved along, it appeare thet it toulid have come to a dead 
Stop, exorpt for the fret that he gave 1% « cush now ond then 
with hie foot. It did net proceed over the cure into the alley 
were then a foot end s half, The sleintiff did not sec the 
truck until he wae within a foot of the gurh, Ae, therefore, 
breught his progress to the east te 2 step in tre and one-half 
feet, The slley was on wmsually wide one, nesrly 30 feet, 
ami the chouffeur bid core then anple room te panes the plaine 
tiff, but spparently his attention wos so fixed on his turn 
to the esst thet he said ne attention te the question of chether 
anyorns was #opreaching him, but ererved to the weet, in prepara- 
tion for hie turn to the east, without leoking. here an be 
ject is in plaim sight, as the olaiutiff wae when the truck 
wan 30 feet north ef the alie¢y eritrence, we aust presume that if 
the chauffeur had looked he would necessarily have seen him, 
but his oun testimony exe thet he did set see hia, 


The contention is made thet in connection with his 
arguaent to the jury, counsel for theplaigtiff indulged in such 
prejudicial remrke ae ahould alens, onll for a reversal of this 
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judgment. %ome of the statements wade in the souree 

of the arguacnt were objectionable and objections which 
were inteorpowed at the time were sustained and the jury 
wae inetructed te disragerd them, Gome of these fenarks 
appeax wore objectiomble when set out by themselves and 
removed fron their eoptexst. The arguments of counsel to 
the jury are included in the bil’ of exeeptiona, in full, 
and ag we read the erguaent ef counsel for the plaintiff, 
ag it epoeare there, we ore of the opinion that nething 
was guid which could reasonnbly be used es a ground for 
dieturbing the judgsent. It would serve no useful pure 
pose to go inte these aattera in detail here, 


Further complaint is made by the defeniant about 
eertain of the instructions whet were given te the jury, 
In one of these instructions the court told the jury thet 
it was the duty of one in the position of the defendant's 
ohsuffeur "to be on the leokout and take reasonable measures 
to avoid injurice to persons on the publie etreete.” fhe 
gontention is sade that this saounted to telling the jury 
¢hat the law impowed upon the chauffeur anabsolute duty to 
be on the Ipokout and take reasonable measures to avoid 
injuries to others and that the instructions should have been 
to the effect that it wae the duty @f the operators of auto- 
mobile trucks on the public streets," to use due care’ to 
be on the lookout and "to use due care” to take reasonable 
messures to svold injuries te others, It is difficult te 
appreeiete the distinetion between telling the jury that it 
wae the duty of the chauffeur to take reasenable mensures te 
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avoid injuring others, and telling them that it was his 
duty to une due core to trke reaeoneble measures to avoid 
injuring others. in our opinion, the phrase whieh counsel 
eontends shou! d have been incorporated in the instructions, 
would have been quite superfluous, There is no error in the 
inetruction ne it wae given, 


Complaint is eade of another inatruction, in whieh 
the sourt teld the jury, in sibetance, that omners of suto- 
wobile trucks hed so right te wee the public streets in such 
2 manner ae te prevent their proper use by others, or to opere 
ate their trucks at exch a speed as to be inoompstible or 
inconsictent with euch use, amd the court added that in give 
ing thet instruction there was no intention to give or ine 
¢timete any opinion as tc the saanagecent of the truck in ques- 
¢ion, mt it was for the jury to determine the facts from the 
evidence; and further complaint ia sade ef a similar inetruc- 
tion in which the court told the jury that the drivers of 
nutemobile trucke while using the oublie highways, streets 
ant alleys must have due regard for ethers and use reasonable 
efforts to avoid injury to others. The contention is that 
thees instructions showid heve teld the jury thet it was the 
duty of the driver of the trusk, to use due ere in its opere 
ation so that injury would not result to the plaintiff? or 
any pereon larfubly preeent upon the hdghway. Agnin we have 
4iffieulty in deteoting any evbatentiol difference between 
the meaning of the language, which it ie contended the ine 
structions should have contained and thet which they did 


eases fhe language contended fer by counsel for the de= 
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fenient, in our opinion, merely pute the etetemente as the 
eourt maie them in the instructions, in « little 4ifferent 
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Complaint is slee amde of en instruction given by 
the trial court, on the question of damages, in which the 
eourt told the jury that, “In deteraining the seewht of dam 
ages the plaintiff is entitied te resover in thie espe for 
physical injuries, if any, the jury heve - right to, and they 
should, teke imto considemtion the fscts and sireumstences 
ae proved by the evidenne before thex as to the nature and 
extent of plaintiff's physics] injuries only, if any, s0 far 
as the oame are shown by the evidence to be the direst ree 
uit of the injury, euffering in wind end bedy, if any, re 
sulting from such physiesl injuries, ond such future suffer- 
ing sn4@ loss of health, if any, an the jury may believe, from 
the evidence before then in thie ense, he hae sustained or rik 
sustain by reason of such injuries; and aay find for hia such 
gum ae in the judgnent of the jury, under theevidence and ine 
etructions of the court in thie csee, will be « fair compensae 
tion for the igjury he has sustained, or will sustain, if any, 
#0 far as such demoges and injuries, if any, are cleimsed and 
alleged in the declaration of any count thereof, and are 
proven.* 

In contending that the giving of this instruction 
was erroneous, counsel for the defeniant refers to the onse 


of Levitan v. Dice City Ry: Goo, 205 111. App. 441, where, 
4t is contended, the aaue inetruction wos given ond criticised 
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by this court. The instruction involved in the Leviton gese 
was materially different frou the instruction cemplained of 
here. in the eané cited the instruction given speeificeally 
provided that in considering the question of d<mmges, the 
jury might consider the oleintiffts lose of time oni ine 
ability to work, if any, on 2ccowmt of the injuries compleined 
of, end it we pointed out that there wes ae proof in the ree 
eora as to eny lose of tinue or inability to work, reoulting 
from the injuries, ond therefore, that the evidence was not 
gach a9 to wavrent the giving of tre inetruction. Counsel 
aloo cites the a20 of Hopkinga v. Thelen, 217 Til. App. 248, 
The instruction imvolwed in thet osse told the jury thet if 
they found certain things therein srecified, they should find 
the defendant guilty and seseee auch damagen "28 yor ahall bee 
lieve the plaintiff to be entitied to from the ¢vidence in 
qhie oase.* It wee pointed out that this inetrauction hed 
repestedly been condemndd where the plaintiff wae set @ntitied 
to punitive damges, becsure it not only roul@ authorize puni- 
tive dawages, if the jury thought the plaintiff was entitled 
to them "but aleo would turm the jury loose te deteruzine for 
what damages should be awarded, without say guide from the 
Gourt," I, cur cpinion, the instruction involved and comment 
made by the court ia the Hopkine pase, my not reasonably be 
said to have any application to the instruction complain d of 
here, Ip the latter instruction, the jury ere confined, in 
their consideration of the question of damages, to the physical 
injuries of the plaintiff, ae = basis. The jury are not 
told, ae they were in the Bonkine oo9e, that if they found 
that the plaintiff wae entitied te damsges, they aicht acsess 
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them ot such an omount ae they believed the oclaintiff wes 
entitled to, from the evidence, without any guide from the 
Gourt, wut, om the other hand, the jury were teld to cone 
fine themetives to the physicol injuries, if eny were shown 
by the evidence, and by that inetruction the Gourt carefully 
guided them in such ¢lesente ae they might take in consider= 
ation in determining what the domagee might reasonably be for 
wach injugies, ineidentally, it aight be noted that the de- 
fendant in thie once hae aseigned no error to the effect thet 
the dnmages are exesasive, nor ia any argueent advaneed by 
gounsel to that effect. In this connection, the svidence 
showed that im addition to the creaking of the thigh, the 
plaintiff euffered such 2 crughing ef the suscles and nerves 
a@ to result in a paxtiel paralysis, which, the tewtinony 
showed wag & condition that would be permanent. At the time 
of the tric] there wos « aarked wasting of the right leg end 
® eoneiderablie fletnesa of the hip, there being @ difference 
of one end one-half inehee in the cirounference of the tro 
thighe. the injuries also resulted im some curvature of the 
backbone, The paralysis was confined to the right leg betreen 
the thigh end the knee. This condition greatly Limited the use 
ef the limb. As the attending physicien put it in his testie 
mony, "2% i@ not & walking limb in gy opinion,” and he alse 
geve it sa bis opinion that thie was a permanent condition, 
fhe plaintiff was obliged te use crutches at the time of the 
trial, which waa in December 1922, the injuries having been 
received just three years prior to that time, 

Por the foregoing reseons, the judgeent of the Syperio: 


Gourt is affiened, i 
JUDGRERT AFF INEED. 


GOORBOR, Ped. AND TAYLOR, J. GORGUA, 
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2h. GUST Te RSOR delivered the orinian of 
the oovrt. 


By thie s>pesl the defeninnte Nofenma end ti ckep, 
geek to reverse 5 judguent for 92,748.56, reeovered <gainst 
them by the plnintif’ Comeany, in the Semicipeh Court of 
Chicago. | 


This eppeel hee been consolidated for heering in 
this court, with ones Yo. 29298, in which we are this day 
filing an opinion. ‘The faete sad iesues involved in the 
gage at bar ere in o11 respects the esme se those presented 
im the other axse snd it will therefore aot be necescery 
te sgeim eet them forth bere. far the rensons ve hove given 
in the opinion filed in that onee, the jJudgeent of the funi- 
fipel Court appesied from in the case at Ber ie reversed end 
the cause is resended te that ecert for further preesedings 
ast inconsiatent with the views set forth in the opinion 
filed in ease fic, 29188, 


JUIGRER? REVERSED AES GALGE XLBARSEA 
@* COenOR, Sed. ABD TAYLOR, d. 8G, 
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EMERY THOMPOCOK WAOHINE & SUPP 
COMPANY, a corp., 
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ve BMUMICIPAL COURT 
: OF CHIGAGO 
ILLINGCLS BYBROK comp 
(formerly) HYUROK f 
,/bomeviant. 
i 
i Opinion filed April 29, 1925. 


BR. JUSTIGE THOMSOW delivered the opinion of the 


The plaintiff, Emery Tnompeon Machine &£ Supply 
Gompany, brought thie action in the Hunicipsl Court of 
Ghiengo ageinet the defendent, Hydro Company, seeking to 
reoover @ balance Glaimed by it to be due from the defende 
ant for ® quantity of ice cream freesers, which it had sold 
and delivered to the defendant. There wag a trial of the 
igesues involved, before the Gourt without a jury. The 
court found the iseues for the slaintiff and sesessed its 
domnges at the exm of $21,655.18, and entered judgnent for 
that amount, im favor of the plaintiff. fo reverse that 
judgment the defenient has perfeoted this appeal. 


The plaintiff Oompeny is = nanufacturer of ice 
cream fecesers in liew York. The defendant Company is a 
manufacturer of ice cream in Chicago. The president of 
the plaintiff Gompany, Emery Thompson, and the president 
of the defendant Company, fT. H. Mclnnerney,had known each 
ether for twentyefive years or uore at the time the transe 
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actions were ontered into which forg the basie of this suit. 
For gome yours they were associated in me together, 
with MeInnerney ae the expleyer and the eaployee. 
Prior to the trensagtion involved in this suit, the pleine 
tiff had menufsetured ice cream freezers of « forty gllon 
capaoity. rhe defendant Company wae building « new plant 

in Ghicage and intended te eaulp it with freezers of ¢ hat 
oapacity. Thompson, vhile in Chics ge ettendingthe Dairy 
@how in the fo11 of 1918, onlled uvom Helmnerney and suggeste 
ead thet the defendont Goepany would economize ite space and 
better ite equipment if it inetealled freezers of 120 gallon 
capacity in ite new plant. As a result of this conference, 
the deteile of which we ghall net go into here, the defende 
ant gave the plaintiff an order for 10 Rmery Thompson Freesers 
of 120 gallon capacity. Although the plaintiff bad not mane 
fastured freezers of that capscity wp at that time, Thompson 
aagured Relynerney thet they were in & position to do se; that 
they bad the drawings and patterne end that the 120 galion 
freerera would be just like the 40 galion freesers in type, 
end would differ only in the mutter of the sise of the differe 
ent parts. At thet time delivery see promised for August, 
1919. The firet freezer was delivered in the fell of that 
year, but rxe not set up at thet tine beeause the defendant 
did not get inte ite new plant until Mey, 1926, All ten 
freezers invelved in this order were delivered mad set up 

4n the new olant of the defendent at about the tise the plent 
waa ready for oocupaney, (May, 1926) and from then on they 
were operated by the defendant in the sanufacture of ice 
eveam, Before long the defendant began, to have trouble with 
the operation of the freesers. Se shall refer to this sub- 
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jeot hereafter, In the fall of 1920 the defendant ordered 
six additional freexere of the same type. These were dee 
Livered and installed in the defendant's plant in the spring 
of 1921, and for the reminder of that year the defendant 
used the 16 freezers in connection with the operation of ite 
business. The trouble which the defendent was experiencing 
with the operation of the freezers continued and this oecage 
ioned the ordering of parte from time to timg, which the 
plaintiff’ furnished. In the spring of 1921, the plaintiff 
vent out new cylinders or 011 ten of the original order 

of freexers, 


Shortly after the plaintiff began making deliveries 
of ite first order, it billed the defendant for the machines 
delivered, and it eontimued to send the defendant bills, from 
time to tine, end the record also contsine letters written 
by the plaintiff to the defendant urging the letter to give 
ite ettention te these bills. The frees¢re were sold te the 
defendant at & special price of $1900, exch, the list price 
being §2750; the plaintiff tuking the position thet it would 
be good advertising te get euch a substantial order of ite 
machines inte » well known plant, such as the defendant's, 

The defendant made threr reaittances to the pleintiff, one of 
$5,000, in December, 1990, one of $2500, im June, 1921, and 
another of $2500, in July, 1921. fhe plaintiff continued 

to furnish the defencant with parts, from time to time, and on 
two or three oconcions sent = aan from Hew York to the defende 
ant’s plant in Chicnge, to install these parts end anke ree 
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Barly in December, 1921, the plaintiff wrete 
the defendont « letter saying thet if the balance due from 
the defendant wan not paid by the tenth of that month, the 
Plaintiff would feel obliged to place the aatter in the 
hands of their lawyers for collection, Arter receipt of 
the letter MeInnerney wnt to Hew York and bed a confer. 
enee with Thompson. In the sourse of this conference sonee 
thing was gaia about the need of the defendant for sone 
edditiogel parta, whereupon, Thompson stated that the plain- 
+4ff was not going to furnieh the defendant vith any more 
parte in compliance with their orders, until the defendant 
had paid ites bill; and that any perte furnished in the fute 
ure would hewe to be paid for in advance, UXolunerney went 
over the troubles the defendent had been having in the opers- 
tion of the freesers, and Thowpson discussed the reasons he 
felt accounted for those troubles, Finsily, Yolunerney 
@tnted that there was nothing for the defendont te do but 
géturn the wachines to the plsintiff, for the defendant vas 
not willing te scoept them, whereupon Thompson stated that 
the defendant had cooepted them and that the plaintiff would 
not take them back. ‘Thompson mainteined that the defendant 
ghould pay ite bill, and Molunerney sevured him that the de 
fendant bad no intention of paying the bill, beesuse the 
feeesers wore not setiofactery end the defendant vould have 
to discard them for "We certeinly csn’t teke 2 chance with 
business another season with machines that will not stand upe* 


In February, 192%, the plaintiff started thie suit. 
The defeniant contimued to use the machines im question, in 
the operation of ite plant, for soae sonthe thereafter, The 
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teetinony shows thot the defendont teok out four of the 
Tnompeon Freesers sometime in the spring of 1822 and the 
last of them early in the fal) of 1922. hen they were 
taken out the defendant placed thea in ite storage reom 

and ae they were removed fros the plant, freezers of another 
make were installed in their place, by the defendant. 


fhe freezers in question were of wheat wee known as 
& borigontal type, The body of the freerers was cylindriesl 
in form and there «ore tro eylinders, The imner one wae the 
rem pteole in which the material te be frozen wae placed. 
Within this inner cylinder were beaters whieh etirred the 
eream while it was freezing. The beater rode were faatened 
on frames at onah/by means of bolts. Thest beater rod frases 
communicated with a bushing at the end of the freerer, by 
means of four bushing pine which fitted inte four holee in 
the orose pieces making up the frame of the beater at the 
ena, The other end of the burhing wee attached to gears by 
means of which the power era commumionted from the soter to the 
bushing snd from the bushing on to the beater, The connection 
from the gear-sheft to the moter wes by meame @f a chain. The 
head at the end of the freezer was held on by tie-rede and 
betreen the head and the bedy of the cylinder there res @ 
rubbery gaeket. Between the inner eylinder, and the outer 
eylinder, there wae a chasber in which 2 brine solution wae 
eirqulated, which was the seans of freezing the =aterial in the 
tuner cylinder, ‘The inner eylinder wee wade of Gerson silver, 
and there was & joint the length of the cylinder "here the 
waterial had been welded, 
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In eupport of ite appeal the defendant contends; 
(1) that the freezers did not comply vith the plaintiff's 
worranty; (2) that they were not accepted by the defendant; 
(3) that they were worthless forthe purpose of menufscture 
ing ioe oresm, cand bad only & sorap value; and (4) that the 
defendant wan entitled to recoup its deuages caused by the 
breach of vorranty. In the course of findings of fact which 
were exprétesly held, thetrial cowrt found thet the er 
“were warranted by the plaintiff to operate in a satisfactory 
manner emi ae well ae any other maighine in the aarket’ but 
the court alse found thet the freegers "did operate in a rea~ 
gonably satisfactory mnner* ond thet they “were reasonably 
fit for the purpose of freezing ice orean and were operated 
and used by the 4efondent in ite businesee of freezing ice 
oream, until the fall of the year 1992," and that they therce 
fore compiled with the plaintiff's warranty. If theese finde 
ings of faet held by the trial court may not be said te bs 
against the minifeat weight ef the evidences, we need not 
eoncern ourselves with the question of whether the machines 
were aocepted by the defendent, for in such event the defende 
ant vould not be entitled to return them, nor with the cuese 
tien of whether the defendant wae entitled to recoup its dam 
ages, for im such an event there would be no bresch of warranty, 
nor ould 4% be said that the freesers were worthless for the 
purpose of aanufacturing ict exeam, Ig our view of the onse, 
the iaeusee presented on this appeal may be determined by 2 cone 
gideration of he single question 2s to whether the finding of 
the trial court, to the effect that the freexers rere reason= 
ably fit for the purpose of freezing ice oream, and that they 
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operated in a resenesbly extisfaoctory wunner, wae 2 finde 
ing whieh may be said to be against the annifest weight of ~ 
the evidence, te have oxrefully considered a1] the evidenre 
in tho reoors oud heve resched the conclugion that it way 

not be said that the findings ef the trial court were against 
the sanifect weight of the evidence. Im connection rith its 
argument te the contrary, the defeniant contende thet the 
Plaintif{inot only guaranteed that the freezers would be 
reagonably fit for the purpose of freeing ice cream and that 
they wou'd operate in @ satiafectory eanner and as well ag any 
other gachines in the mrket, but that they vere to be consider-~ 
ed the pleintiff's "unless they abavlutely give you astieface 
tion.® The plaintiff denied aaking any euch representstion, 
The question of whether it wae made was not the eubjeet of 

any finding of fact submitted to the trial court. In our 
opigion, the coutention that the plaintiff made such a repree 
sentétion may uot be said to be borne out by the record, bee 
enuse of the meny things done wy the defendant, which rere 
entirely inconsistent with any euch theory. Ye shall have 
Oocagion to refer to these things later. fhe defendant secke 
to explain them by pointing to the long friendship of the 
presidents of these tro companies, and their former business 
association, tut, for reasens we shall olec refer to hereafter, 
we are of the opinion thet the covrse of conduct of the defend= 
ant disclosed by the evidence, aay not be thus satisfecterily 


explained. 


The evidence admite of no doubt of the fact thet the 
defendent used the freezere purchased from the plaintiff, » 
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throughout the suaser senson, when their business was the 
heaviest in the years 1086, 1971 and 1922, in mking 

large quantities of ice cream. In 1921, the defendont's 
gutput wes about 1,500,000 gallone, anc im 1932, it mas 
about 300,000 gallons sore than thet. It is clear from 

the evidence thet the bulk of that output wae the product 

of the Kaery Thoupsen Freezers. the defendant had three 
Plants, the sain one being the nex plant opened in Yay, 

1930, wheve the plaintiff's freezers were instelled, This 
Plant inoluded, in addition to the plaintiff's freesers, 
eeven Creamery Prokage Vreesere of forty gallon capacity. 

The defendent's chief engineer testified that when the second 
lot of freezers purchased from the olnintiff were installed in 
thie plant in the spring of 1991, these Creamery Package Freese 
ere were taken out and were never is service after that tine. 
The defendnt*s superintendent testified, however, thet there 
Qreamery Package Preesera ere taken down in the winter of 
19260, but were put back in operation in March 1991. It 
appears from the cronseexamination of the chief engineer, 
that these Oreawery Package anohines were taken out when the 
firet freezers purchased from the plaintiff rere inetalled, 
and later they were put back in operation, snd after that 

' they were again taken out and were never operated after 

the second lot of freezers purchased froe the plaintiff were 
inatalled. Juet how long they were operated after the plaine 
tiff's machines were first installed does not appear. liven 
for euch period ss theee Greasery Package mackhams aay heave 
been in operation in this plent, they were onjy one seventh 
the capacity of the Thompson freezers, anc for the belance 
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of the peried the entire product of this plant case from 

the Thompson freezers, The defendeynt bad another plent on 
the north side of the clty where, the teatimony shows, there 
were ne machines in 193] end 1922, and a third plant in 

South Ghiengo where they opernted five forty gallon machines. 
It will thua be seen that even when we teke into considerse 
tion the breaking of parta which the defencant experienced with 
the Thoapson machines, and the times the machines were out of 
use, by reason ofthe necessity of repnire, it still is clear 
that much the greater pert of the defendent's production, for 
the period during which it was using the Thompson freezers, 
was the produet of those freezers. The evidence is further 

to the effeat that in 1920 the defendent's profits eaounted 
to over $110,006; in 1921 to over &285,000, and in 1922, te 
nearly $406,000. When the defendent see using these freezers 
te the extent we have indiceted, in manufacturing cuch large 
quantities of ice cream and was waking, such substantial proe 
fite, it my not be enecsesfully contended thet these freesers 
wers worthless: for the purpose of sanufscturing ice cream, and 
that the only value they hed for the defendsat wae a serap 
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That the defendent experienced numerous breskdowns 
in the operation of the plaintiff's frecsere end that vericus 
parts repentedly gave way, oecesioning the necessity of supplye 
ing new partes and shutting the aschine® down while repairs were 
being made, is likewise clearly © stndlishea by theevidence in 
the record. These breaks ooeurred in the cease of the chains, 
which comeamicated the power from the shaft of the moter to the 
gear shaft; the geara, the teeth of which would give ways < 
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Tesulting in stripping the genre; the bushing ping which 

fitted into the holes at the ende of the beater frames,~- 

the pins shearing off; the beater rods or bars, which separ- 
ated from the oross pieces at the ends; the gaskets, which 
permitted leeka of the brine into the cream, st the eplinder 
heads; ond it wes aleo contended thet niekle plating peeled 

off from the inside ef the heads and got inte the cream and that 
oil leaked through from the gear boxes and got into the cream, 


Ae to the ohnines the plaintiff’. president testie 
fied that when compleinte resched hin from the defendant, he 
took the matter up vith the manufacturer of the chaine and the 
latter said he would like to have ® sample of the chains that 
had broken. yeh semple wae proeured from the defendant and 
sent to the sanufecturer. Thempson teetified that be told 
the defendant the aanufseturer would do nothing about the 
matter, tut the pleintiff would, severtheleas, replace the 
broken chains, He further testified that he teld MeInnerney 
that the renson the manufacturer would not replace the chains 
was thet they found, upon inspecting the broken chaim «hich 
hed been sent te thes as a aznaple, that it bad never been 
Iubriosted. That the defendent bad been operating these freese 
ere without any lubriontion on the chains whieh supplied the 
power, is shown, not oaly from the testinony referred to, but 
by ® letter from the defendant company, dated September 15, 
1920, ad@resped to the plaintiff, in which the defendent saya, 
"We do not know where Mr. Pearson, our former engineer, got 
the idea Irom, but he did have the idea that the chains: on 
the freeuere dic not need lubrication. Whether thie was passed 
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along to our ice ercam factory people to save himecl? some 
work or not, we do not know, an he ia ne longer in our expley 
end we cannot question hie on the eubject.* 


As te the genre; it apsesre from the record that 
the firat ones supplied were castings ant later the plaintiff 
supplied die out gears. It woe the contention of the plaine 
eiff, which finds suprert in the evidence, that the stripping 
of the geare which was experienced by the defendant in operate 
ing those freegers, freouently wag due to overloading the 
freeser, ~ that is, the pleintiff contended that the defendant 
ran the uschine too long and until the erenm became so stiff 
and herd that it wee impossible for the beaters to revolve in 
it. Yeutimony on this subject was to the effect that rhen 
thie wae done something hed to give way and thie resulted in 
atripping the gears or breaking tha bushing pine or the beater 
rods or bara, The defendent’s general mameger testified that 
the defendant's preotice we to ellow the fivid to resain in 
the freezer container from eight to fifteen minutes before die- 
omrging the frosen product from the freezer, this length of 
time varying with different kinds of freezers ond the tenpera= 
ture of the brine; thet in the case of the fmery Thompson 
Freeverse, it was the defendent's practice to keep the fluid 
in the freeser "from fifteen to tronty minutes and cometines 
leonger® before it was discharged as completed ice erenm; that 
thie was the practice at the time the defendant began theuse 
of the Emery Thompson Freesera, and was necessitated by 6 
defielenoy in brine onpacity, This witness further testified 
that they discharged the cream from the eylinder of the freeser 
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&& & temperature of about trentyetwo degrees. For the plaine 
tiff, one Ballard, © wechanical engineer, with some thirty 
years experience, vho had specialized in refrigeration dure 
ing o11 that time, testified that the erenm ought to be ree 
moved from the cylinder at a temperature betveen twenty-seven 
amd twenty-eight degrees, in order to prevent it freesing 
to euch = degree of hardness that the paddles or beaters 
eould not turn, which would cause ecae part of the machine 
to break. Thies vitnees further testified that if the 
orenm was Gliewed to remain in the oylinder of the freeser 
until i¢ reached a temperature of twenty-four degrees, it 
Would be pretty etiff orenm and would affect the eachinery, 
by putting an extra stress on it, «ni would be an overload, 
*eauging the wenkeat part to wresk or the seter te stop.* 
This *itneas hed ceooasion te visit the defendant's plant for 
the purpose of exemining the refrigerating aystem, at the 
solicitation of the defendint, the latter olaiming they were 
unable to get their product out beesuse of a lack of efficiency 
in the system, He further testified that while he wes ene 
gaged in thie work at the defendent*s plant, he enw the exe 
pleyees taking creom from the freezers and thet it wae too 
stiff; that in one instange he observed that the freezer was 
ran thirtyefive minutes in connection with ® einkle operse 
tion, which, im his opinion, was “putting undue strein on the 
working perte of the mmehine. © * * If the cream is in too 
long a0 it freezes too hard there would be a tendency to strip 
the gears, It else might break the sogepers. It ie hard to 
tell whet those blades had to cut into when the teaperature 
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wae 24 degrees and if the cream og the walle of this cylinder 
got too stiff something would have to break and the weakest 
pert would have to give.* One of the employees of the piain- 
tiff, Polak, came out from Her York onoe or twice to make ree 
peire on the plaintiff's freezers, He testified that while 
he wee at the defendant's plant he noticed that “the cream 
was hard end the meteor kept on running snd the pinion gear 
atripped,* ond that he called this mntter toe the attention 
ef the chief engineer. He further testified, "On several 
oceasions i gow the cream frosen very herd. it was frozen so 
hard thet the spaddles oovld net aove," 


In the firet freezers delivered by the plaintiff, 


the bushing pine were 411 bronge ond one helf inah in size, 
They were later chonged to ateel vines five sighthe of en inch 


in size, An we read the evidenes in the record the defendant 
seens to have hac as muah trouble with broken bushing ping 
when they were the latter kind aa they hed whea they were the 
former. The vitnene Polak testified that he told the defend= 
ant‘'s general manager that the bushing pins were shearing off 
"on account of the cream freesing too hard.“ The defendant's 
chief engineer testified that there was a devier known as an 
overloading release in cognection vith lee oream freezers, 
which, in the ease of an overload, vould cause the soter te 
stop; that this was a method provided to proteet the machine 
in ease the lee cream was frozen too hard. He testified that 
, there waa no such deviows on the Thompson freesere, vut thet 
the method of protecting thoee freezers, was the use of a 
fuse, which would Blow owt and cause the moter te stop, if 
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the machine was overloaded becsuse of the hardness of the 
cream, ‘nm orown~exomination this witness testified thet 

he hed never seen an ice cream freeser with the overloade 
ing release on it, Om redirect examination he testified 
that the blowing out of the fuse produced the same effect 

ae the mechanionl overloading release. fhe witness Ballani, 
who has been referred te, testified that there was a rheostat 
on the Thompson aechine, which had @ release on it, and in 
onee of an overload it would throw out and stop the uachines 
that there me one on @ach motor but they didn't always work. 


The gaskets were wade of rubber. They were on the 
inside of the aylinder heads, which were held onto the eylinder 
by means of tie~rede. These cylinder rode and geekets could 
be tightened up by turning down the bolts on the tie-rodts, 

It was the pumition of the plaintiff, supported by the testie 
mony of the witners Polak, and other witnesses, that the 
gaskets were softened by reneon of the defendant using boil- 
ing hotuprater snd live steam, in cleaning out the cylinders, 
It in not difficwlt to appreciate the necessity of comparativee 
ly frequent renewal of rubber parte on machinery of the type 
involved here, The evidence shows that the cylinders vere 
made of German silver and the cylinder heads were nickle 
Plated om the cuteide and silver niekled on the inside. in 
the fell of 1931, the plaintiff began to complain of the 
nickle plating peeling off, apparently from the inside of 
these cylinder heade, Thers is alae some testimony in the 
record referring to 011 leaking into the cylinders from the 


gear boxes. 
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In the epring of 1921, the defendant began to 
experience leaking cylinders. Pin holes appeared along 
the line where the cylinders hed been brazed, resulting 
in the brine getting into the ice cream. Apparently, the 
defendont viewed the other troubles they had hed up to thet 
time, an minor, wut the leaking oylinders rere oonsidered o 
major difficulty. telunerney, after testifying to broken 
ghains and stripped gears, broken bushing pins end benter 
rode, seid he *eoneidered these difficulties ae sinor ones” 
although they “interfered quite a littie with my bueiness 
at thet time,® I, writing the pleintiff company under 
date of July 3%, 1920, he referred to Polak coming out to make 
eome repairs, and eeid, "i am sure thet before this reaches 
you, you will know e811 «boot our troubles and think you will 
agree that they are not oe serious but that they con be easily 
taken care of, and when they sre I am gure we will have one 
of the best ice cream plants in the country.* ina letter 
written by Kelnnerney te the plaintiff during the sage sonth, 
when the defendant's last rexsittance waa sent to the plain= 
tiff, he referred to the fact that thehot weather had taxed 
the defendant's capacity to the limit, and went on to say, 
“wath the changes that we unde after you were here, we have 
been able to get our production up to about 15,900 gallons 
per ny.” ut “he tentified thot when the gaskets begen to 
brenk down and let the brine inte the cream, ond when the 
cylindera developed leaks, whieh oocurred fer the fires tine 
in the spring of 1991, he considered that they were having 
troubles of a wajor nature, with the plaintiff's freezers. 
The defendent's chief engineer testified, on cross@-exanina@ 
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tion, that with the exerption of the leaka in the oylinders 
the defendunt “bad the exae trouble more or leas with the 
Miller and Greamery Paokage machines thet we had with the 
Emery Thompson Kachines." The freezers which were inetalled 
by the defendant to take the place of the Thompson freesers, 
when they were taken out in 1028, were Miller machines. 


The plaintif? company supplied the defendont vith 
ten new oylinders in the epring of 1921. The testimony shors 
that the lenkes in the original eylinders first appeared in 
the epring of thet year. At the time these new oylinders 
were supplied, the plaintiff wrote ge defencent a Letter 
otating thet they hod *never bad one of these mechines Leak 
® drop" except in the defendont's olant, and it wee the plaine 
tiffs contention at that time end wae ites contention en the 
trial, that those leaks in the eylinders vere occasioned by 
the failure of the defendent to follow directions in cleaning 
out the cylinders. On the other band, it was the defendant's 
contention that they weed the same method in clenning the 
cylinders of the Thompson freezers they had always used on 
freezers of other wanufscture and thet these methods had 
never resulted in any trouble with any of the other freezers. 
The defendant introduced tectiaony to the effect that when 
Polak wae at ite plant, he stated that these cylinders were 
braged cutside the plaintiff's plant and ecre sfterward sube 
jeeted to certain pressure tests, in the plaintiff's plant, 
and if they develepediesks they were soldered. in his testie 
mony Polak denied ssking any such statements, ‘ome op¢linder 
parts were produced at the triel of the case, which hed some 
eolder upon them. When the witness Polak exe on the etand 
he was chown theese parts, and he eaid thet no solder was put 
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on oy Linde re before they left Ker York. It appears from the 
testimony that o coil ran around the outeliade of these cylinders 
and some solder was used te hold the coil te the outside of the 
eylinder. Yolak tentified that the solder which appeared on 
the eylinder parte produced at the trial was put there to hold 
these coile on the outside of the eylinder. He further testi- 
fied thet solder we never put on to cover defects that might 
show up es & result of the pressure teste, 


it is the plaintiff's contention that the leaks 
in the cylinders of the freezers, which wore complained of 
by the defendant, were cnused by an improper treataent of 
them by the defendant’, eaployees, in sonnection with the pro 
oese of cleaning the oylindere. Om the other hand, the defende 
ant gontended that their process of desning wea all right and 
the sume ae had been used on other freezera vithout any bad 
effects, and that the leake in the eylindera on the Thospson 
freezers were due to improper welding, fhe directions for 
operating their freezers, sent to the defendant by the plaine 
tiff, contsined a peragreph entitled *Gleaning® which read 
as follows: 


it in the freezer for on h of time. Gontine 
uous beat eauess the the head of the 
freezer te herde st ages, oi ar olla «ps In ease 
of Brine leak on interior of oylinder, tighten up 
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in open between gear box and cylinder plates 
with slight turn on Sele in head of lock sut bushing.* 


Section 1983 of the Ordinances of the City of 
Chienge which was introduced im evidence, ance it the duty 
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of the defendont *to oouse 211 onne and other receptacles 
in which milk or creom is kept, ond all esns, receptables 
and utensile used in the proeton of making ice eream or 
other frozen food prodkcts, to be thoroughly weshed and 
sterilircea in boiling rater und live steam each tine they 
ere uned a8 soon ae they are emptied, and before being used 
egnin.” The defencent did not interpret this ordinance to 
mean thet they were obliged to wash and sterilize their 
freeser cylinders at the end of each freezing operation, 
but the testimony shown that the defendant only washed and 
eterilised the freezer oylinders once » day, st the end 

of the doy's rork exeept when they changed from one flavoring 
to another, in using 2 given freezer; in which case, before 
putting in the oream with the new flavoring, they washed 
and sterilised the oylinder. 


3% would seem to be oWvlous thet in recuiring 
these freeser cylinders to be vashed and sterilized, *as soon 
ae they are eaptied,* the ordinmnes cannot be enid to proe 
hibit the taking of such tine ae wight reasonably be required 
to bring the temperature up from the low point at which it 
would be during a freesing operation, ta « point sufficiently 
high to prevent unduly sudden expension of the metel when the 
hot water was put imto the cylinder, Considerable testimony 
was introdveed in the trial court by both parties, on the 
question of the proper methods of wmshing and sterilizing 
these oylindera, In nost reapecta, the testiaony thus pree 
sented by the tro parties, wes not dissisilar, Witnesses 
testifying on esch cide stated that the proper methed of 
eleaning the cylinders rae to introduce oold water into them 
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as soon as they had been emptied, snc then start the eachine 
and run it for @ minute or tro so as to separate such parti- 
@les of eream ae reunined in the oylinder from the eylinder 
sides, end wash the surfaces of the cylinder, and then to 
eupty thie water out. The testimony ros to the effect that 
there shou 4d next be introduced some warm water, and after 
the same process wee gone through, ae with the firet rater, 
this ware water should be emptied ovt, and, after these tre 
operations, the very bot water shoulda be used 90 as to ae 
complish the steriliging of the cylinders. 


It seous thet the practice of the defendant was te 
leave the brine in the ehauber between the tvo cylinders dure 
ing the weohing anc sterilizing process. Onewltness tectifye 
ing for the defendant, gave it se bie opinion that this was 
the correct preceas beexure the short time during which the hot 
water war in the cylinder could not reise the teaperature of 
the metal wery auch, in his judgment,=- at least not enough 
to set up any unequsi etrnin, oving to the fact thet the 
water head to raize the temperature of the brine on the oute 
side of the cylinder, The president of the plaintiff company 
disagreed with the witness just reterred to. He testified 
that @ did not know thet it ws the custom of the defendant 
€@ leave the brine on the outside of the cylinders after the 
eream was taken out and he gové it ae hie opinion that it 
would be very detrizente] if it dic remsin. This ¥ itness 
testified that he repeatedly wrote the defendant to the effect 
thet the trouble they were having with leaks in the cylinders 
was due to improper waching ond sterilizing methods, «nd was 
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caused by the fact that their employees were applying steam 
to the oylinders while they were very cold and before tine 
had been given to enable the temperature Of the metal in the 
cylinder to rise to some extent before the extreme heat ses 
applied. 


. Rhe witnerves who teatified as experts, and geve their 
opinions on the proper method of washing and sterilizing 
thease oylindere and who stated the proper method to be as 
outlined above, were not asked whether theses three washings 
should follow one another in rapid sucecersion or whether 
any tine should be permitted te elapse betreen the washings, 
and if so, her aughi The testinony shows that the eustom 
followed by the defendant, in raghing and sterilizing these 
*ylinders, wae to run the aachine after the introduction of 
the firet water, which wae cold, "for eaybe a winute or half 
a sinute,” and then, apparently, te intreauce the warmer eater 
inte the oylinders at ence and agin operate the aachine for 
another @inute of so, "and then right after that we began the 
eeniding with steam 20 that hot water or steam wee put in the 
freexer vithin tro or four sinutes." Another witness testie 
fied as to the practice pursued by the defendant as to the 
washing ond sterilizing of the oylinders. That testinony 
gives the impression thet there three operations followed 
one another in repid suecescion. It should alee be noted 
that thees cylincers were in use in the Duey seanon for 
practically trenty~four hours 2 day. The witness last ree 
ferred te testified thet “We were obliged to operate both 
days snd nights in order to keep pace with our prodnotion, 
with the Emery Thompson machines and the 7 Creamery Package 
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Machines.” If after some hours of repented freezing oper= 
ations, Fith brine at 2 low teuperature continually cireulat- 
ing about the outside of the cylinder, this metel ras sub- 
jected to » teupereture of bolling water or live steam 
within the short space of from three to four minutes, it 
would seem inevitable thot trouble would eventually appear 
along the line of braring. The witness Sallard, who, as 
already pointed out, eee «© mechanical engineer of thirty 
years éxperience who had epeciealised in refrigeration 
throughout that time, testified thet his experience in hend= 
ling metele shored thet "contraction ant expansion will break 
anything, end © * * thet was the oause of those leaks,* 

This *itness further testified that he had observed the 
washing end sterilizing process used by the defendant's 
employees anc that first they introduced tepid water and 
threw that out, “and about three sinutes later they put hot 
water ine in sy opinicn they shevld have put in exter not 
quite so hot at the first, snd they should heve waited 
probably 10 minutes before epplying boiling hot water, 
instead of five or #ix minutes.” Thie ritness testified 
that he hed teen im a number ef plants eimilar te the one 
operated by the defendent, snd observed their practice in 
washig and sterilising their cylinders, and that they usea 
first, cold water end then tepid water and then finished up 
with hot water, and thet the process consumed from 15 te 20 
minutes. This sitness then testified that he bed observed 
that the defendent*s euployees in wnehing and sterilizing 
the Thompson freerers, first used « tepid water and * right 
after that the het reter ease in without allowing any tine 
to elapse, just ae quick as they could throw it ine* 
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The evidenos shore that ae econ as the firet 
deliveries went forwerd from the plaintiff on the first 
order invokving the ten freevers, bills were sent to the 
defendant by the pleintiff for the purchase price of the 
freerers, all theam bills reading, “Terms, Net 30 tays* 
and the evidenes further shows thet on a nuaber of ooons- 
ions throughout the period involved, the plaintiff wrote 
the defendant urging payment, On ao ocension did the de= 
fendent take the position that it wae delaying payment, 
either beenuse it understood thit the freezers were the plein- 
tiff's watil they gave the defendunt abaclute,satisfzetion, 
which wee the position of the defendant when thie ose was 
tried, nor did the defendent ever give as & reason for ite 
éelay in payment, either the contention that the machines 
were aot os Parrented or that the defendent wan experiencing 
difficulties with the freezere, Oy the contrary, in spite of 
the fact thet from the time the defendent began the operation 
‘of these freesersa in the apring of 1976, umtil late in that 
year, it exveriences the Dresk doene , whieh it now alleges to 
be due to such defects in the freezers ae amounted to a 
breach af warranty, the defendant, on December 3, replying 
te «= letter from the plaintiff, dated Novesaber 37, wrote it 
would aend the plaintiff a check for 95,000 on the Sth, and 
that won done. othing was said about alleged defects in the 
freexers, nor we any contention aade that they rere not as 
warranted, or that they were not eatisfsctory aad that the 
agreement beteeen the parties was thet they were to remain 
the proverty of the plaintiff until they were satisfactory. 
Sgnin in June, 1921, eix monthoe later, after the difficul- 
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ties had appeared which the defendant describes; sa aa jor 
aiffticulties, ahd after the second let of freezera had been 
inetalled, and put into wee, the defendant wroté the plaine 
tiff a letter dated the 14th of that month, Apperently the 
plaintiff? had shortly before that written « letter contend= 
ing that the leaks in the oylinders were due to improper 
trentment in waching them, and in this letter of June 14, 
the defendant assured the plaintiff that they were unusually 
Gereful in bandling the cylinders, and thet it was up to the 
plaintiff *to prove or disprove that the care in the anv 
facture of the sechine end the inapeection you give it, are 
not good.” The writer of this letter then proceeded to 
give the pregident of the pleintiff company some friendly 
advice and urged him te go into the matter personally and 
eatiefy himself “thet where carelessness ani indifference 
exists there is always going to be trouble.* his letter 
then proceeds, "I am enelosing a cheek for $2560 and from 
now on from tias to tine, aa going to send you soney a0 I 
hope before long ¥e will have you paid up. i realise that 
you have been very gensrous in the credit you heve given us 
and I want you to know thet J appreciate it." 


When the president of the defendant eeupany wrote 
that letter to the plaintiff, 1% cannot be considered that he 
had the slightest idea thet the freezers be was paying for 
and which he hoped would seon be entirely paid for, rere not 
his but were the plaintiff's, under an arrangement whereby 
they were to remain such until entirely satisfactory to the 
defendant, and that the difficulties the defendant hed been 
having, were such that they rere not aatiefactory. The fact 
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that Thompson and teinnerney were old acousintancer and 
thet years before they had been aseooiated in business to- 
gether for some time, and that, ae the letter laet referred 
to expressed it, Molmnerney's interest in Thompson could 
not be greater "than if you were my own bey” is, in our 
opinion, not euch « ciroumetance: as wakes it pessible te 
enoape from the conviction jist expreasea, ouring the 
following aonth the defendant agein remitted $2506, and 
again we find no suggestion consistent with the contentions 
now being wade by the defendant. On the contrary, in the 
defendont's Letter of July 6, in which thie last remittance 
wea forwarded, the defendant atetes that the excessive heat 
of the past three weeke hed taxed their oapaeity te the lisit, 
and thet with the changes the defendant had made after a 
vieit ‘of the plaintiff's president, thedefendant had been 
able to get ite production up to 15,006 gallons per day, 
fhe next month, August, 1W8l, the plaintiff sent the defende 
ant « stateaent showing She various items going to make up 
the charges snd oredita in the account and the bajance due, 
The defendant acknowledged receipt of that statement under 
date of Auguet 27, 1921, and in reply te a notation on the 
statement, asking the defendant ehether it sgreed rith the 
Sefendeant’s records, the defondsnt wrote, "You ere advised 
that while the charges are correct there is a difference 
of 83,204.16 in the credits." Tre defendant then gave the 
items mking up theee eredite and concluded, *This leaves a 
Dalance ef $16,182.86." Here we find the defendant as late 


ag the end ef the summer of 1931, nearly st the close of 
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the peak period of wusiness for thet year, steting to the 
plaintif? that ai) the churgee in its statewent, whieh sre 
the charges involved in this case, sre correct, ond that 
the valance duc te the plaintiff from the defendont, ie 
$16,189.86, 


After such admissions as these, the defendant may 
not be heard to any. four months later, (when the plaintiff 
has finally taken the position thet it womla furnish the 
defendent with no further parte wnless ifs bill is paid), 
that the freezers were the plaintiff's because they had aot 
given satisfaction and becsuse they were defective, and exe 
plain ite inconsisteacy by saying that the defendant's presie 
dent wae an old friend of the president of the plaintiff? 
oompany, it wes dovitiesx due to thie exme friendship thet 
the plaintiff allowed thie account to rim 96 leng without teke 
ing vigorous action to secomplish ite payment, Tris fact was 
expreased in « letter from the plaintiff? to the defendant, 
written under dete of November 18, 1921, 


in explanation of the feet that the plaintiff ras 
given the order for the second let of freesers in the fall 
of 1820, in spite of the troubles which the defendant aileges 
it had begun to experience with the first lot, immedistely 
after the initial installation in tmy, 1920, the defendant ree 
presente that Thompeon cane to the defendant's president, and 
etated that he had found ont thet there was a lot of critician 
of bis machines going about ant he wanted te counteract it, am 
agked MeInnerney to help him accomplish thet by giving this 
eecond order, @xplaining that this would heave the desired 
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effect becnunme the oriticies waa based on remarks that had 
spread about, to the effect that the defendant company was 
having & lot of trouble with the Thompson freezers they hed 
installed the previous epring. Thompson denied this im his 
testimony and teatified that this second order came from 
Melnnerney unsolicited. Thompson admitted,in this connect- 
ion, thet at the time thie order wee given hia welnnerney 
couplained with reference to the operation of the firet 
machines, gaying thet they hed hed trouble with the chains 

and the geore, and that some of the gesketeewers leaking. 
fhompson testified thet at that conversation he told wolqnerney 
he would take the setter of the chains up vith the sanufacturer, 
We have previously noted the result of that investigation, snd 
we have also referred to the other defects in the machines. 


Under date of September 30, 1920, the defendont wrote 
&% letter te the Generel Necessities Corporation at Detroit, 
Michigen, which letter wea written at the solicitation of the 


plaintiff. it rend ag follows: 


"We heave head in operation for « period ef four 
months, ten 120 gallon Euaery Thompson Freezers, These 
freezers have given us ¥ery good eatisfaction as is 
evidenced by the fact thet we expect to place five 
more in the Central Plant thie year. 

There are not any bad points sbovt them that re 
heve been able to discover. Any slight defects that 
we wight have hed at the etart were caused by lack 
of familiarity vith these mschines on the part of our 


eee: 4 they have become familiar with then 
they prefer them to any of the former sachines, thet we 
have hed,* 


The defendont's general menager explains thie letter 
by saying that Thompson visited the defendant's plant shortly 
pefore thie and the witness told him about some of the break- 
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downs they hed been having, end that, sneng other things, 

he told him about the brenking of the ehoins, and that 
Thompson seid in repiy *they had further diffioultier with 
chains and had now started te purchase scther ehains that 
would serve the purpose better." This witness further 
teatified that at thet tise Thompson told him he need not 
worry nbout the mochines; that he would see thet they were 
put in perfect order and thet the aschines were hie (Theapeson's) 
wntil they "were satisfied." The defendant's geners] manager 
then continued his testiaeny to the effect that Thompson 
*alse atated that he expected we vould receive inouirics 
from possibly two different sources in regard te our situae 
tion with the Enery Thompson anchines, one of which rouid 
concern « large order, He asked me to give the Emery Thompson 
meohines 2 good send off." He then testified that he told 
Thespeon he didn't ses how he could do thet and that Thompson 
again aseured him thet he would sake good his guarantce and 
put the machines in perfect condition, and that they were his 
until he did eo, snd that fhompson guaranteed there would 

be "ne comeback becouse those machines will be made one 
‘hundred per cent right." the witness then testified thet a 
short time later he reecived « Letter ef incuiry from the 
General Necessities Corporation, and thet in reply he sent 
the Latter queted above, 


In the first place, if, in September, 1920, the 
situation was as deseribed by the defendant's genere] menager, 
and if the defendant hed been experiencing all the diffiqul- 
ties with these machines which sary witness described, end 
which were considered by hin lib lens defects as revld be 
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“likely to embarrace me considerably," os he put it, if 
he gnid a good word forthe Thompson machines, “under 
present conditions’ and nevertheless, this witness, in 
view of Thompson's assurances, was villing te give 
Thompson's unchines “a goed send-off," it was not at ali 
necessary for him to go se far ae he did in the letter of 
Septeaber 20, That the situation reelly wee ag deseribed 
by this witness in hie letter te the General veceseities 
Corporation, rather than as deseribed by bia in his 
testimony, ie further shown by the feet that thie very 
ghme witness, only five days before he wrote this letter 
te the General Necessities Corporation, wrote = letter 

to the plaintiff admitting, in effect, that the trouble 
they bed been having with the ohoins was their own fault, 
and thet apparently their former engineer had the ddea 
that these chains needed neo lubrication, and that the 
writer dia not know where he got the idea from; and he 
further intimated thet it was s device by which the engineer 
had attempted to save higself some work, but they sould 
not ask him about it becouse he ema no Longer e}th them. 
It is not possible to give the teatimony of thie witness 
Very such weight, shen we find him writing that letter to 
the plaintiff on Geptember 15, and five days later the 
one to the General Necessities corporation, ost Detroit, 
and attempting to justify thie letter by snying that he 
did it at the request of Thompson, sho asaured hie that 
it could never cause him ony embarrassment because the 
4efects which the defendant had been experiencing would 
be ande good, and in that connection, Thompson had assured 
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him that they bad been having difficulties with the ebaine 
eladwhere ‘and had now started to purchese other chains 
that would serve the purpese better.” 


There were stil. other things done by the de fe nde 
ant in thie ease which would seew to be entirely inconsist- 
ent with the pesition «hich they new take. Under dete of 
June 18, 1981, which was over a year after they first ine 
stalled the Thompson Freesers ond several months after they 
had aecepted ami inetalled the second let purchesed from the 
plaintiff’, and after they hed experienced not only those 
defoota aduitted nox to be of & miner ature, but also those 
whioh were considered mijor defects, such as the leaks in the 
eylinders which developed in February or “earch, 1921, the 
defendant wrote the plaintiff.a letter explaining thet the 
Gity of Ghieege was planning 4 big exposition for that sumer, 
known ae the "Pageant of Frogresaj;* that it was expected that 
this ould be *next to the World's Fair in importance ac a 
business inducer*® and that the defendent had purchased $1500.00 
worth of space for their display. The defendent went on to 
explain that the other ssnufeaoturers of ice cream in Chicago 
had purehesed a large space betreen them “ond rill evidently 
make an effort to have the bent display possible of equipment* 
and so on, The defendsat closed this letter by saying, "Ye 
thought thateit might be to your advantage to display one of 
your lerge freezers in our booth during this exposition ond if 
it appesis to you that it aight be to your advantage, Rindly 
advise us Sud we will be gled to figure it im our schese.* 

2% eecas further thet during the previous summer, in 40. 
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the defendant wae contexplating an extensive advertising 
Campnign, and under date of August 26, about four months 
nfter the defendant had installed the first order of Thome- 
gon Freerers, the defendant wrote the plaintiff im thie con- 
nection, saying smeang other things, that it mas their ine 
tentiog wherever possible to *illustrate with half tonea, 

the interesting ond highly perfected machinery thst cone 
tributes to the exceptional quality ef the products we sane 
ufaoture, And, where this is impossible, we propese to ine 
elude in the reading part of the advertisement, suitable ree 
ference to, the various machines and the Gowpanies thet aske 
then.* Nefendeant then went on to suggeat thet thie advertise 
ing ceapeign ought to prove of benefit, not only te the dee 
fendiant tut also te the plaintiff, And, in thie connection, 
the defendant through its president, who wrote the letter, 
said, “it aeeme evident that it would be extremely valuable 
to you to be eble to send te the entire trade, reprinte of 
the pag® in which your equipment is to be deseribed and illus- 
trated. How convincing it would be to show prospective pure 
ehasere of your mochinery such an indersesent, It should be 
a @linching ergueent thet the Hyd@rox company, the lergest 
soneern of ite kind in the Seat, thought so highly ef your 
equipment that they not only bought it, bat spent thousands 
ef dollars advertising the fact to the publie.® This letter 
closed with the suggestion thet the plaintiff join with the 
defendant in meeting the covet of this advertising caxpaign. 
The plaintiff repjted te the effect that it did not feel it 
gould do #0, a8 they had already charged off $950.00 to ade 
vertising, on the dcofendent's purchase on ench mochine, that 
being the difference between the list price of $2750.00 and the 
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price to the defendant $1900.00, the total difference 
deing $9,550.00; and the plaintiff expressed the hope 
that the defendant would seé thet the plaintiff had, *in 
advance, most generously contributed to your advertising 
Plan.* Apparently the defendunt went shead with the ade 
Vertising cewpeign outlined in this letter, for we find 
in the record » copy of ite advertisement appearing in 
one of the Thieage daily papers, under date of Ooteber 12, 
In thie advertisement the defendent refers to the * Garbon- 
ated Kethod” of mnking ite ive erenm *hich the advertise- 
ment explained ia secomplished by *a tiny deviece* which 
ie referred to, after which the advertisement procesds 
as follown: 
"Our freesere are the only ones in all Chiesge 
freesers in theneclves exe worth telling about = 
although there len't room here to show the big room- 


ful of thes, Gomme aske ten geillens of ice cream in 
fifteen minutes -- some of ¢ THIRTY golliens. 


Gompany of And 
when they get o going good, on s busy day! oh? Boy?* 


The record discloses that nothing was ever seid by 
_ the defendant about nom-acceptance or about returning the 
freesers, until the pisintiff meade it known that it had 
waited as long ae it was going to for the payment of its 
account, nud that it would refuse to fill any further orders 
for parte until the account was psid, and furthersore, that 
any further orders for parts would have te be paid for in 
advance. 


When the plaintiff tock thia pesition, the defende 
ant then, for the first time, mentioned the return of the 
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machines, on the ground that they were not a5 gunrenteed, 
Thompson testified (nnd thie te not denies) thet when 

he told Melnnerney on the cecagion ef thie last conferences, 
that if the defendant did not pay ite accaunt the plaintiff 
would have to turn it over to their lawyers for colleo 
tion, Melnnerney replied, "Well, that won't Bo you mich 
good beenuse it will be a jury trial, then that can be 
appenled and by the time you get your aoney it will take 
you long time to get your money anyhor,* 


The defendent states in ite brief that its conten- 
tion is thet the freesers were co defective for the purpose 
for which they were purchased and for which they were guaranteed 
that they were worthless and had to be abandoned, We have 
stated the reasons why we are of the orinion that the record 
doen not bear out that contention, and we have also referred 
to the reasons why we ore further of the opinion that it my 
not be said thet the findings of fact by the trial court, 
to the effect that the freezers operated in a reagonsbly 
Gatisfnotery asamner and were rensonably fit for the purpose 
of freexing ice eoream, my not be said to be agninat the mame 
ifest weight of the evidence, as we find it in the record, 
Apparently the trial eourt concluded thet some of the slleged 
defecta, which the defendant contended amounted te s breach 
of the plaintiff's warrenty, were due to the ordinary wear 
and tenx, and thet such ae could not be considered in that 
@iase, Fere occasioned by the conditions under which the dr- 
fendant operated these freezers. Ye appreciate the fect 
that much of the evidence in conflicting. lot only is this 
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the cnse as to the respective presidente of these tro 
companies, but aw to other witnesses, Ye have appre= 
elated the ability with which the iesues involved in 

thia enee have been presented by counsel for the ree 
pective parties, and the earnestness with which they 

have urged their viewpoints. 


For the rensons we have given, the judguent 
of the Hunicipal Gourt ia affirmed, 


JUUGHERT APPIRRED. 


@ GONKOR, Pod. and TAYLOR, J. QORCUR. 
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Opinion filed April 39, 1925, 


Wh. JUSTICE THOMGON delivered the opinion ef 
the court. 


In 1914, the defeniemt, Henry Meinghousen, wae in 
business undexs the name ond style of The GeruaneAmerican 
@il Go., dewling in veretsble oils, and apperently acting 
as agent for Germen aanufseturers, and handling their product 
in this country. UOsuring thie time he was a resident of the 
Gity of Ghieago. Im the year above nenticned, an attachnent 
guit was brought im the courte @f Rev York, agninst Meinshau- 
sem, which the record shows woe based on transactions involv 
ing his dealings as The German-American O11 0o.; smd in cone 
nection with that Litigation, which covered a period fros 
1914 to 1919, he was represented by the complainants, KeReynolis | 
and Hunter, lawyere of Wew York Oity., They were obliged te | 
bring suit against Neinshnusen in Gsok County, Inlincis, te 
recover the amount due theu for attorneys’ fees, and in such 
euit they recovered judgment on december 11, 1920, for the 
sun of $1049,04, and coste. In February, 1978, they institut- 
ed the proceeding at bar, which wes in the form of a orediters — 
Dill, in which they alleged the recovery of their judgnent 
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against Meinshausen forte indebtedness incurred by hia 
during the years above referred to. They proceed further 

to allege in their bill of complaint that in Jamary, 1971, 
& writ of jerk fnoing was iseued, which wee later returned 
*no property found and mo part eatiefled; *thet prior to the 
recovery of their judgment Meinshausen bad been engaged for 
some years in importing vegetable oilas; that divers persons 
became indebted to his and he had personal property belong= 
ing to him which ought to be epplied to the paynent ef the 
judguent; thet he was the owner or beneficially interceted in 
eértain real eetate and aleo in certein corporate stocks, 
and thet he wes costecced of 5 bank account with a balance 
to his oredit. The oomplninants allege further that while 
thei olaic wie pending end undispesed of, Meinghousen entere 
od inte @ contract with one Bickinaon, wherein he undertook 
to buy Lot 2, in Woodruff's Addition to Yilmette, Illincia, 
and thereafter he completed the purchase, but enaused title 
to said let to be conveyed to hie wife, the defendant Mery 

5S. 8. Meinshausen, forthe purpose of defrauding and defeate 
ing complainente’ claim and the calleetion of any judgwent 
that might thereafter be obtained ageinet hia, ond it is 
alleged that the coneideration and purchase price of this 
property wae paid by Henry Meinehousen., Cimilar sllegations 
were made as to the purghave of Lot 1, in the aeme addition 
by the defeninnt deinshnusen fhich purchase was alleged to 
nave been made after the comploimante hac recovered their 
judguent at lew, and it wes alleged that the transfer of 
thie real estate was, as in the case of lot 8, without actual 
eonsideration by Mary &. W. Meinshausen, although the title 
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was conveyed to her, ani that the trenafer was colorsble only, 
ant that Meinshaugen hed caused the transfer to be mace te 

his wife solely for the ourpese of placing the property beyond 
the reach of hie erediters, It ema further slleged that if 
either of these lots had subsequently been sold, such sale 

was also merely oolorsble, ond made with the view of placing 
it beyond the reach of the complainents, fhe bill contained 
the usue] prayerfor relief, The two defendents filed separate 
answers, each of which admitted the recovery of the judgment 
agninet the defendent, Meinshaveen, and denied all the other 
material allegations of the bill. The iseues thus foraed were 
heard by the chancellor in open court. After hearing the evi- 
denee 8 decree wan entered in fewer of the compleinants, in 
whioh findings of fact were inoluded, substantially following 
the allegations ef the bill of complaint, and it wae decreed 
that the Gefendents pay the complainants the amount due them 
on their judgment, (1250.79, within ten days, with interest 
from the date of the deoree to the date of payment; thet in 
default thereof, the Chicago Title & Trust Go. as reeeiver 

and special commiasioner, take over ©1) the sesete real and 
personal of the defendant Wenry Keinsheusen, including moneys 
on deposit in Bank in the name of either of the two defendants, 
or in the nase of the International Export and Trading Co., 

or of The Geruan-Ameriosen 011 Go., and thet the reesiver also 
take aver the two lote, the deeds of conveyance to vhich rere 
declared mull «nd void ae against the complainants, end title in 
which was declared te be in equity in the seid Henry Meinsheusen, 
in the event the defendants faile’ to pay the judgnent ea dee 


ereed, and the receiver took ever the property, it was directed 
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to pay out /sueh assets, the cost of thie suit, the smoeunt 
gue the complainants, ami to pay the residue to the defend= 
ante. Yo reverse thie deorce the defendmts have perfected 


this appeal, 


in @upport of this appeal the defendente contend 
that the deoree is erroneous beoavees it is neither alleged 
By the bill, nor coteblished by the proof, that Meinshxusen 
was insolvent. in our opinion this contention is not tene 
able. Where a bill charges that defendants have com=aitted 
acts which amount to fraud in fact, such ag shifting bank 
aeoounts or transferring title to real estate, vith the 
gole object of preventing erediters from secomplishing the 
payment of their secounts, it ie not necesanry te either 
allege or prove insolvency. Eelleé v. ghitledse, 26 111, 
App. 310; Hagconsim Grenite Gp, v. Garrity, 144 111. 77; 
Ebere v. Bieckenberg,71% Ill. App. 484; Hokey v. NeGoid, 290 
Til, 866, 


The defeninnte contend further that the chaneellor 
erred in connection with certein rulings on the evidence, 
The defendant, Mary 3, 8. Reinshsusen, was called as . write 
nese by the complainante and certain questions put to her on 
the etand,by her own lawyer, wore objected to and these ob- 
jections were sustained, Yhe defendemte are not in @ posie 
tion to complain of these rulings, for tre reasons, One is 
that they refer to subjecte which had not been imeluded in 
the direct examinetion, snd the otheris that the substance 
of thie testimony wos put in Inter anyhow, when this sase 
witness was exljed te the etand in her own behalf. The 
latter reason is not affected by the fact that still later 
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in the trial, all the testimony of thie witness was stricken 
out. The section of the chancellor in striking out this tes- 
timony ic 21e6 ansigned se error. It sppeare that while this 
defendant wee testifying in her om behalf, having completed 
her examination in chief, and while she wae undergoing oross- 
examination, the triel was avepended for « few moments, and 
while the chunesllor exe in chembers, the witness experienced 
something in the nature of a fainting apell, snd when the trial 
wae resumed a few moments later, it wes claimed that she was 
not in such physics] eondition thet she could proceed, This 
ineident occurred on Fridny afternoon, feptember 38, 1995, the 
hearing having begun on Geptember 35, re, Keinsheusen gnve 
no further testimony that day, and at the suggestion of the 
chancellor other witnesses for the defense were heard and 

the hearing went over te the following fvesdnay, Setob:r 2, 
Apparently there wae some thought in the sind of counsel for 
the complainants that fre, teinsheusen would not return te 
court on Tnesdey, and be therefore rent out to her home in 
Wilhette to serve her vith a subpoena, and and he wee met i> 
at the door by Henry Meinshausen who refused to admit him, with 
the statement thet his wife was net sble te see anyone, Theree 
upon, coungel placed the subpoenn in the hands ef the sheriff, 
who wont out and served it, However, irs, teinshaugen foiled 
to appeer on Puesdsy, when hem counsel produced an affidavit 
of # physiciecn, in which he stated that he bed knorn ire, 
Meinshausen for more then 30 years, during which time he had 
been her physiciem, and thet she wae physically unable to 
attend deurt,. The affidavit preceeded to state that "her 
nervoke system had been upset by continucus verry snd core 
during the illmess of her husband* during the peet seven years, 
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it further set forth that she had recently recovered from 

an atteok of pneurconia, rhich, «dfed to her nervous conditiog 
and vorry sbout her husbend's condition, in connection with 

& Feeent operntion through which he had passed, had completely 
upset her eo thet he had advised her to take s long rest in a 
sandtarium, Apparently the chencellor was not satisfied with 
the showing mede, ond intimated that if the witmese did not 
return for the completing of ber examination her testimony 
would be stricken out, fhe hearing again went over to the 
following day, Wedneadny, October 3, end agin Bre, Meine- 
hausen failed to epyear. The evidence was seneluded on that 
afternoon and the hearing went over to Thursday, and still 
dve. Moinchousen did not apeter, fhe final argunents were 
thes presented end in eonnection with the announcement of the 
degigion at the close of the case, the chancellor struck out 
the teotimony evbmitted by “re. Meinshausen, 


& qreful examination of all the feecte connected 
with thie imoldent, ae they appear in the reserd, hee led us 
to the conclusion thet in striking out the testimony of this | 
party defendant, the chancelior wos justified. No sufficient 
shewing wac meade by the affidavit of the chysiciean for her 
failure te appear, Nothing wee said in thet affidevit as te 
any new condition that had arisen in connection with the 
hen th of Mra, Meinsheusen, since her last apoesrance in court, 
All the antters set forth in the affidavit related to facts 
which were in existence at the time she wag in court and tes- 
tified, an‘ 20 reason was given why, these facts not having 
gnterfered with her presence in court snd her taking the 
stand on Friday of one week, they showuld appear to the opposite 
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effect on Tueatay of the next week, A rending of the reoord 
wmmkes it quite icpossible to excape the conviction that the 
only reason she refused to return wae thet her husbend did not 
went her to teatify any farther. In connection with his argue 
mont on thie question, counsel for the defendante urges that 
Mra, Meinshausen's testivony ‘should stend and be considered 
for whet 14 is worth." wen if thie ie done, and her teatie 
mony is considered for what it is worth, we are confident the 
chancellor could not reasonably have renched a different con- 
Glusionte 


The defendants eontend further that the chancellor 
erred in admitting in evidence a nuaber of letters written by 
weinshausen to the complainants, whieh lettere were offered 
by the latter in rebuttal, The contention is that these were 
admissible, if at all, as a pert ef the complainants’ ease in 
ohief. We ado not think seo. The tefoninnt seinabausen in the 
eourse of the defense of thie omse, tock the position that the 
Litigation: in which the complainante had represented hia, ef- 
fected him personeliy end had nothing to de with The Geraan- 
Amerioon O11 G., aud the letter Goupany having come to be 
owned entirely by “rs. Ueinsheusen, any ascete that Company 
might be chown to have, or any property of firs. Neinshausen, 
should not be subjected te the vayment of cospleinente’ judgeent, 
The lettere were prover evidences ia rebuttal, ase tending te 
show clearly that the Hew York litigation head to do vith Rein- 
ahausen, doing business as The German-Americen 01109, One or 
two other complaintet: were sade ebout the testimony, which 
need not be noted here. In our cvinion, there was no errer 
qoumitted in thie regard, 
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The defendente further contend that the deares 

of the court is wenifestly improner, for if the deeda te 

the real entate involved were set aside ne ‘irected by the 
decree, the title revld then revert to the parties from whom 
the property was sequired, This in of course net correct, 
fhe deeree merely finds thet the equitebBle title te this pro- 
perty is in the defenient Henry Meinsheusen, and in effect, 
that hie wife is holding the leew] title in truet for bia, 
and the cogveyence: te her are found fraudulent and set aside 
‘ag to the compleinentes® and in ense the defendants f211 to 
pay the complainents the smount of their jwignent the decree 
provider that the defendants are to assign and convey 211 
their interests in theese lote to the receiver, the latter 
being dirented te une thie proverty, with any other property — 
acquired Trem the defenionts, for the purpose ofpaying the 
eosplisinante’ claim. 


The principal contention advanced by the defendants 
in suppor’ of their appesl ie thet the deorse of the cha wellor 
in this cose, i# agningt the senifest weight of the evidenor. 
@n thie podnt the defencente firet urge thst there is so évie 
denee to show thet Henry Seinshausen wae insolvent. Ye have 
heretofore disposed of that question. It ia next urged that 
the money which went inte the real estate, aa well ae the money 
in certain bank acecunts which were transferred to ors. Heing= 
housen, wee el] her property, sad that the deed conveying the 
teal eatate to her and the tranefere of the henk secounta, 
were not frawinlent, 


The defemiant Meinehousen and bie sife testified 
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that he wae the owner of the Germen-Americen O11 Go., up 

to Janumry 1, 1914, when he sold it or transferred it te 

hia Wife. The reason given for thie eale or trensfor was 
thet he or The Gersem—American 011 Co. owed Mra. Meinshausen 
five or six thousand dollara, which he eaid she hed advanced 
to him for the business; that he contemplated a trip to 
Bureope in 1914, snd wanted to pay up thie indebtedness te 
hie wife, so he turmed fhe GeruaneAmericon O11 Go.ever to 
her and she ceneolied the indebtedness, The bank actount 

of The Gerunn-Americen G11 Go., was kept at the Northern 
Trust Gompany. The chief clerk of the banking department 

of that tank testified that the nooount wae opened in 1913, 
end thet there bad been practionlly no transeetions in it 
since 1015, Tis witness produced 2 document signed by Meine 
hnugen, under date of Februnry &, 1914, in which he appointed 
Ure. Meinsheusen ae his atterney in facet, sad gawe her full 
euthority te draw cheoks for hia and “in the same of The 
German-Amerioen O1R Go., of which 1 as sole owner.” KMeins=- 
havsen testified that the date of his tremafer of the 011 

. Gompany to his +ife, wie December Zl, 1913, It will be noted 
that it wae over @ month later that he gave his etatenent to 
the bank in which he deseribed himself as the sole owner of 
the Goupany. Wot until January 1921, did he furnish the bank 
with any different information, At thet tise he gave the bank 
another stetement in eriting,on a letter head of The Gerasn= 
Am@ricen 611 Go., which alse eontained his nawe as *mnnager,* 
and giving se the address of the Gompany, his residence and 
that his wife, and in this statement, which sets forth that 
it is given in response to the benk's request for facts as to 
the ownership of The GermeneAmericon 11 O»., Heinshousen 
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etates that its funde “sre the property of Kary Meinshousen *** 
dr. H. Meinahousen wes *&p Ginted aaneager of the business with 
full power to sign checks, transact banking business end euch 
ether ouginess as the tusiness of the German-American 011 Com 
pany required." although the witness from the benk testie 
fied that they sot thie statesent from Melnshaugen in connee 
tion with the 011 Company's secount, it wae signed, *Gernan- 
Amerioan 011 Gompeny, Mary Meinsheusen.* is the left bond 
margin appeared the worde, *Gerean-American O11 Company, 
Wnnager, Henry Meinshnusen,* M@inshousen testified that he 
agreed to postpone his European trip until the ausaer of 

1914, ut his wife's request, when he era prevented from leave 
ing this country by reason of the, var. 


There wan another ecoount used by these defendants, 
which woe in the name of the Internationsl Expert and Trading 
Go, This alao wes not a corporation. it was started in 19270, 
Meinsheusen testified that his wife was the owner, and he wee 
the manager of it. The account in the nase of this Gompany 
wae opened in the Continental & Commercial National Sank on 
donuary 4, 1941, with a deposit of $1,000. Meinshausen testie 
fied that this was the preeeeds of the payzent of a bond which 
had been deposited in the Morthern Trust Gompany,=- sleo thet 
thie company had not transacted any businese “to any material 
extent,” beowuce of unfavernble European exchange. ile further 
testified that the account mentioned, 2s well xe the secount 
of The Geruan-Amerionn 011 Go., rere accounts belonging to 
hie wife and moneys wers deposited representing interest eou- 
pong, “ortgag® payments, end bond sales, which belonged to her 
amd that none of them belonged to him, He testified that he 
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Peorived the zppointment ae manager of the O11 Company from 
his wife et the tine he turned that Company over te her and 
*“ghe returned the notes which I owed her." The sasiatant 
euditer of the Continental & GCommerci«) fank teatified that he 
hed made an @xarinetion with reference to the account of the 
International Hxport and Trading Go., "of which Henry Meinshau- 
een was nanagery;” thet the account was opened January €y 1921, 
nad thet the authority for signing checks was exeouted by ary 
Meinsheusen, ile further testified that the average balance 
of this aecount sineor it hac been opened, wae in the neighbor= 
hood of $2600 to $2000, 


When ire, Heinshausen wos on the stend as o witness 
for the complainants, she was asked whether she hed any papers 
or bank deponits at the Coxtinental 4 Comercial Bank, and she 
ancvered, “Ask Mir, Heinehausen, He knows all about it." she 
was then asked if she did moe know about it and she answered, 
"Well, thet's hie vusiness, He seted as my agent end he cught 
to know,” A number of questions rere asked her about the Intere 
national Exrort on Trading Ce., anid the seoount a& the Goen- 
tinental & Gommercial Bank, to all of which she pleaded ignore 
onee, saying, “You better ask ir. Keinshnausen aboutit. He ought 
to know everything beanuee he is my agent, and ail kinds of 
business, I don't underetend,” She was asked where the money 
game from that went inte thet secoun$ and she seid she could 
not answer, The bank book was in court and s sowed a number of 
pegee of dcposite and upon being seked about these, she replied, 
"Why, ask Uy. teinsheusen, ie knows 211 the bKuakness." The 
attention of this witness was then directed to the fact that 
there wae somectioney in the account ef the German-American 
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O11 Go, at the Horthern Trust Company ond thet she rae the 
agent eauthoriged to withdraw it, sed she was seked what had 
beoome of thet moncy, ont she anewered, “You have to anak 

MF. Meinehnusen becuse he wee the semagcer * * * ond he ought 


te know,” 


it ¥i11 be noted thet the purported transfer of the 
Oil Company from Heinehausen te hie wife tock place at the 
time he wes having « controversy with a maniin Hew York, which 
reguited in the attachment proeeedings which were breught | 
agsinet him there, and thie tranefer was ande shortly before 
the proceedings were inetituted, nd further, that the first 
time the Internetionsl Export and Treading 9, appears, is in 
Jonuary E921, less then 2 wonth efter complainants secured 
their judguent aguinst Meineheusen in the rxotion brought 
against him to recever their fees. 


Hire. Meinehausen orened & savings account in the 
Northern Truett in 1919, and it wae still open at the tine 
of the trinl of thie case, but ite belences had sleays been 
nominal, avernging wader $2700, Mr, Weinshausen hed a checke 
ing 2ecount at the anue bank, ehich wae opened in 1812, This 
aqoount had aleo been a gall aceount. At the time of thie 
trial the belence in that secount wag $8.04, 


Testimony wes civen by Mire. Meinshausen to the 
effect txt both Lote 1 end 3, in Weodruff's addition te 
Wilmette, vere purchased with her money, the transactions 
veing bendled by ber husband as her agent; thet the soney 
which wag paid for Lot 8 seme frow the sale of property in 
the City of Chicago, at which she and her husband hia formerly 
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resided, I% appesre froe the evidence thet Yre. Veinsheusen's 
mother lived with them from stout the time they were merried 
vatil she died, and lire, Keinghaween testified thet her eothef 
gave her money from tis to time, totalling about $18,000; 
that their fermer home in hice ge wae firet purchased by 

her bunbend, and in 12903 wae sold to her aother, and in 

1910 wae conveyed by the letter to Hy. Meinesheusen, ond @ 
year later wee conveyed by hie to hie wife, snd when it was 
sold im 1990, the proceeds of thet sale went into the pate 
chase of Lot 2 in Weodruff*s Addition, In the course of the 
etanination of tr. Heineimusen, the checke that were given 

in payment of tot 2, by him, were put in evidence. They 

were @11 cheeks of the JerminwAmerican G11 Go., dated in 1940, 
ant signed “Gernam-Americen O11 Go., %. Keinshausen.* The 
first ene-for $1,000, containe on endorsement reading, "Yor 
ale Herey Meineheusen, First payment earnest aoney on 
$11,800. purchase price for bungalow, Wilmette, illinois." 
The Temmining ohecke ali contain an endorsement reading, "For 
secqunt Mary &. ©, Heimeaheusen * * ** Gheeks given in pay- 
ment of Lot 1 were sleo introduced in evidener, signed * The 
Internaticasl Bxport and Treding fo. H, Meinshoueen, Monager,* 
and containing the endersexent reeding, *For sceount Miry 

& # Melmshausen." MKeinshausen testified thet he wenthe 
superintendent ef the building «n/ conetruction work that was 
dene on Lot 1g that he made payments to aeet the payroll of 
the contracter every saturday, from his wife's funds, but net 
from any funds that he owned, With reference to the property 
in which theese parties formerly lived in Chiesge, Keingheusen 


testified thet his wife bought the property frem hia in 1911. 
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The recerd contains testimony conserning the 
purchase of mortgenges and bonds toe 2 considerable suxount, 
and it is shown thet e211 of these purchases and sales of 
eecurities were mde by veinshausen, but the defendante 
testified that it wre o11 re. Meinshousen's acney and not 
his. <A witness connected with one of the brokerage houses, 
through which these purchases were mide, teatified that 
orders to wurchase these seourities woo placed by Meinghausen 
in the name of the Germen-American 011 Oo., and thet he pure 
chased eccuritics of them in that semner to the extent of 
$132,000, in Becewber 1990,- (a few deya after the complainants 
eequred their judguent against him in the svit at law.) 
A number of checks drawn to the order of thie brokerage 
firm were introduced in evidenee, 211 signed, *Germn-snericen 
O41 Ge. A. Seinesheusen.* This witness further testified that 
the account with thie Srokerage house wae opened in the name 
of the Meinshausens end that hen, in eloging the firet trans- 
action, it appeared thet he wee paying for the securities with 
the funds of the Gerumnm-dAmericnn O11 Oo., they asked hia about 
4t and he rerlied, *1 aw the German-American O11 Go.” All 
of his trenenetions with thie brokerage firm osourred in 1920, 
gix years efter be claias he wold the sowpany to his wife snd 
theresfter bad no interest in 16 exeept in acting as her agent. 


Ueinshausen testified that none of his expenses were 
paid outfrom theee various bank accounts appecring in the 
names Of the companies that belonged te his wife, The re 
cord shere thet Meinsheusen bad loet 2 Lieb, and in this cone 
neetion had been obliged to procure an artificial one, A 
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enleoman connected with the company from which this lish 
was purchaeed, testified and prodmeed a comeuniantion 
dated Geptember 7, 1922, on » letter head of the German- 
American 011 Oo., addressed to the firm referred to, reade 
ing, "Please construct for our Mr, Heinehousen, Gen. Myr. 
of our Gompeny, one artificial Limb,* ete., this cousunicse 
tion being signed, “internmations] Axport and Trading G., 
Hi. Meinehaugen, Manager." The witness testified that he 
did not attend to receiving peywent for this artificial 
Liab and did not know who paid fer it. On cross-examinae 
tion, Heinehausen edaitted that the International Export 
and Trading Go. paid for it. 


fhe real estate broker tho negotiated the asle 
of Lot 3, testified that the commiaszion on thie sale wes 
paid by « check signed by Knimehausen. This sitness testi- 
fied that Heinshaugen talked with him about Lot 1, ond said 
it waa “in and he wented to sell it. A witness connected 
with the Himes Lumber Goapany testified to furnishing the 
lumber for the building that went up @n Lot 1, which he 
eaid wis paid for by checks signed by Veinshausen. The 
building contractor who put up the building on Lot 1, said 
he had all of hic deslings with Mr. HNeinshauseny that he re=« 
erived checks every week from hin to weet the payroll, but 
never received any from Kre, Meinshawsen. He further testi- 
fied thet “einshausen told hir it was his soney, The sone 
tract for this building was signed "Mary &.%. Meinshausen 
by Henry Meinsheausen her authorized agent." The man who 
s0la the defentents Lot 2, teatified thet the eontract 
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for the purchase of the property was signed by Meinsheusen, 
amd that he wasthe one thet paid a1] that was paid under 

the contract, the checks being signed by hia, se his personal 
cheeks, He teatified thet he talked with wre. deinsheusen 
about some details of the finiehing of the house on the pro= 
perty oni she referred him to are Meinsheusen, saying, "1 
have nothing to say about anything that goes on around here. 
I have nothing to shy about this property." hen the pro 
perty wes conveyed, the deed was made out by Veingsheusen sad 
delivered to the vritness for exeoutl mn, and he testéfied thet 
he noticed it ene made ont to Bre. Meinabausen, ae the 


grantes, 


The Heinshiusens vere scurried in 1893. fhe testiqe 
fied thet sinee thet tine she had lived at heme eith her huge 
band and hed not received eny money im the wy of exrnings, 
of pny Kind, She testified that her wother, hed given her 
consifierable money; that her sotherfs estate had never been 
probated; thet for the most part, she did not keep her money 
in the bank but in the house; that her gether gave her differe 
ent ancunts, from time to time,- "Shen I needed soney she 
gave it to me * * * At different times she gave me 71,000, 
$500, «md se on, She all the time gave me money. Suring 
her life 1 bad about §185000 from her " * “ Ghe gave me 
money all ithe time when i needed it. That's ali * * * 1 don't 
know where she kept it." re, Meinshausen further testified 
thet abe hed saved approximately 71,000 a year out of the 
money her husband hed given her since the time they were 
married in 1893; thet prior to the time he went into the 
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vegetable 011 ‘weinees be woe @ traveling salesmen for 
different concerns; thet ae she saved up her money she 
*kept it in the Northern Trust Company in wy nome ond in 
ur. Meinsheusen’s newe,* ond when she had enough “we 
bought bonds with it * * * Mr. Meinsheusen bought them 
for ae. 1 let him hendle the whole business.” 


Neinshownen tertified thet ever since he and 
hie wife were werried be bad handled 411 finencial satters 
of hers which required attention; that aa her investae nts 
matured, he collected thes and reinvested the money; thet 
all the woney put inte these bond« ani other investoents 
belonged to bio wife, and that the sane waa true of the 
money that bad been used to purehave Lote 1 ond 3. He fure 
ther testified that he gave hie wife ever $15,000 during the 
period frou 1910 to 1913, fe. Neinehousen’s sother died 
in 1918, and he teetified thet bis wife had reecived approx 
imetely $19,500 fron her nother during the years prior te 
that time. On orore-ersminetiog he testified that he bad ne 
property in 1921; that he hed money at the tine compleinm te 
recovered their judguent, but he didn’t knew how such. 


The entire burden of the testimony given by “ra. 
Neinshnueen when she ees onlled te the stand for the compleine 
ants, a¢ well ag later when she testified in her orn behalf, 
wae to the effect thet as far ae their investments were concem=- 
ed she knew practiorlly nothing sbout them, but that everything 


was left to her husbend, fhe effeet of much of his testinony 
was the oposite, He denied that she turned her money or pro- 
perty over to him, ven his own testimony is contradictory 
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for at other points in the record bis testimony is to the 
effect that he attended to her affairs, At one point he 
testified thet as to all investments and 211 trenenctions 
of the German-Amwericen 01! Go., he did not use tis own 
judgment ond discretion, but that he ay bie wife talked 
enters aver, 


When he was being preseed, in the course of 
his ¢rose-examination, as to recorde of investsents uede by 
him for bis wother-in-law and for his wife, and in connection 
with this oxaaination oertein letters and other documents 
were presented te him for hie identification, and he was 
asked whether or not the signatures appearing thereon were 
his, he announced that he had broken bie elesses and thet he 
oould not identify his nose on any doounents shorn to hia, 
Deonuse everything wae blurred,- *i canmet see ay signature 
om any paper or letter this worning." Shen being erorse 
exeained as to the use of ehacke purporting to be those of 
the Internationsl Export and Trading Go., in paying his pere 
sonal expenses, und he was ssked what funds bad been ueed in pay: 
ing certain specifie bills,.that were referre’ to, be anewered 
that they were paid partly out of funds in bie possession "and 
pertiy of the funds which were veed during <= in fact to be 
@lose to the truth ebout it, i don't know,* 


From what we have said of the testiaony it vill be 
noted thet in an effert to account for the fact thet she had 
eli the money, re. Heingsheusen testifbed that her husbend 
had given her sufficient funde to enable her to save 9,000 

% year ever sinoe 1895, when they were s»rried, and yet she 
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testifies that her sother qve her an ageregate of $18,000 
during thie period sad, in explanmntion of thia, states thet 
ghe gave her 8600 or $1000 whenever she needed it. Another 
etrenge ciroumstance in the testimony is thet seingheusen 
testified that the reason he turned the Gerasnm-Ameriean O41 
So. ower to hie wife Gn December 31, 1915, wan that she had 
advaneed five or six thousund dollers te him for immediate 
wee in his business sad be was anxious to wipe out that debt; 
that the 041 Gompany owed nobody at thet tise exeept this 
anount te her, sand that he therefore turned the company - 
over to her in payment of the debt, and she then gave his 
back his notes; ani yet he testified at another point thet, 
during the three years ending in 1913, he gave his wife over 
$15,000, In explaining the fact that during this very tise he 
had borrowed five or @ix theuennd dollars from her *for im 
mediate transactions,* he says, “She did not get that money 
frou me," 


When it ene shown thet the eoete and expenses of 
the Litigntion in ler York, from the early pert of 1914 te 
1919 were paid by the checks of the Germam-Americnn 011 Os., 
and Meinshousen wee contending that the litigation involved 
him personally, he testified that the money represented by 
those ehecks was hie money, although this wee after the time 
he slaimed he had sold the sompany te hie wife, and therefore 
headne propefty interest in it. When checks of thie very exue 
kind are shown to heave been given in payment for one of the 
lote in Weodruff's Addition, in 1920, and he was sontending 


that thie property belonged te his wife, he testified thet the 
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money represented by those checks wee not his money. 


Yot oply would it be imposelble for thie court te 
say, om the defeniants cantend, thet the findings of the dre 
eree of the chencellor vere agninet the manifest weight of 
the evidence, but, in our opinion, it would be qaite ienossible 
for us to rend 211 this tentimony, even including that part 
of the testimony of “ra. Yelnahousen which the cheneellor 
atruck out, and which we have given sursful consideration, 
without coming to the conclusion, ae the chencellor id, that 
the Gersan-Amerionm 611 Go., both before ané after 1914, was 
none other thon Henry Meinah«usen, sad that the sase wae 
true of the Ipternational Export ané Trading do., and that 
the purported sale of the 0411 Company and the creation of 
the nam and account of the internationsl Export and Trading 
Ge., ani the transfer of title te the Wilmette lote, hed only 
one purpese, and thet wes an effert to prevent the collection 
of the scoupleinente’ judgeent. Whether there were other pressing 
Slaias, the reoord docs not show. As wae pointed out by the 
court in jisuk v. Yon Jngem, 196 1,1. 80, where facts and elrour 
etances show x trensaction or conveyenes to be fraudulent ag 
against ereditorsa, stetenents of the parties involved, under 
oath, tothe effeot thatthe trangactions were not fraudulent or 
that they wore oorried ovt in good feith, oan aveil but Little. 
Konnerd vy. Surran, 239 111. 182, in to the same effect. Likee 
wies, it unttera not that the cemveyance ettecked in the onre 
at bar were not from a husband to hie wife but were from a 
third party direst to the wife. Hokey v. Soghran, 282 fll. 376; 


Mokey v. Hadotd, 298 111, 566, 
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16 may well be that lire, Heinshausen furnished some 
part of the capital that et different times went into the pro- 
perty of herself and her husband and the vegetable o11 busie 
nese, and if that wee the case, these funds, on the teetinony 
of the defendents themselves, have been gonserved and increased 
by the efforts of lenry Moinshausen, and that being the once, 
they should not be considered es her sepnrete property and net 
lisvle for her husband's debts, Gyr Supreue Gourt well seid 


in Hilson v. Loomis, 55 itl. 2652, 


"It is — however, that we find men 
exclusively for on the businerse of a 
general trade in the nase of the wife, when there ore 
no debta ee ef whieh it is éesizabie to 
pe tad ete e ia, thet if the wife advances her orn 
te money, snd place the eawe in the hands of 
ner | husband for the purpese of mrrying on an eral 
trade, and the husbend, by hie labor end ekill in that 
undertaking, @ funds, the entire eapiteal 
in the enterprise, to Y with the inoresse, 
will not constitute the seperate estate of the rife, 
but will be lieble for the debts of the husbend. As 
between the husband end vife, if the righta ef nso 


Grediters int the rule might be fferent. * 
The oapitel ori ly invested the trade was 
inoressed js the of the and thea ree 


invested and so on, until it had increased three or 

—— fold, and the property thus acquired the sabes 
and energy of the basband aust be bald Liskee fox 

his debts," 


The foregoing rule has been followed in Ngkey v. Cochran, gurra, 
imuk Y. Yan Ingen, supe; forrey ¥. Dickinson, 313 i]1. 36, and 
Storey & Glerk Piano vo, ve Epopech, 251 111. 419, 


For the feregoing reacone the deeres of the Cirecit 


Sourt is offirmed.,. 
GEGCRES AVFINVED. 


O'CONNOR, Ped, AKD TAYLOR, J, GONCUR. 
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APPEAL FROM 
COUNTY COURT 


OGOK COUNTY, 


Opinion filed &pril 29, 1925. 


UR, JUSTICN THOMSON deliveréa the opinion ef 
the court, / @ @. 

By this appeal the defeniants aeek to reverse 
a judgment fer $875, 32, recovered against them jointly by 
the plaintiff Garrity, dn’ the County Court of Cook County. 

The ee Blanchard wae the owner of a piece 
of property in the Sy of Chiesge, upon which he was 
oonstructing « awelling houas, In July, 1981, the plaintiff 
Gorrity executed « contract ith Blanchard, water the teras 
of which Garrity underteck te buy the property from Blanchard 
fer $9100.00, Ford, Belleck & Co, were the real eatate agents 
he Aogotiated thie contract, representing the defendant 


a 


Blanchard, At the time the contract was exeouted, §$500,00 

waa paid over by Garrity, at the office of Ford, Beliook & 

So,., oo garmest money, and the contrast provided that thie 

amount wae to be applied on the purehsee when con®uamatec, 

By the terme of the contract, Garrity undertcek to pay 

$3700.00 more within five days after the title had ‘been j 
examined and found geod, provided « warranty deed covering 
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the property was then delivered te him, The tulance of the 
payments were covered by further previnions in the contract, 
The contract gontained a clause toe the effeet that if the 
Purchaser failed te perform, at the time and in @he manner 
therein specified, the earnest money paid should, at the 

eption of the vendor, be retained by him as liquidated damages, 
Another clause provided that the contract and the earnest 

money were to be held by Ford, Belieek A Co,, for the autual 
benofit of the parties senserned, ani thia clause provided that 
in onee the earnes( money ene Yetained, as provided in the 
eontract, it should be the duty of Pord, Beliock & Co, te 

apply the same, = first to the payment ef any oxpenaes fae 
curred for tha vender and seeond, to the payment of the broker's 
@Ousiacian, the aewunt ef thich was net specified, Apparently, 
Blanchard wae in need of funde with shich te complete the 
Wilding whieh “ae being erected on the preperty, and in 
August, 1821, he requoated Garrity to aske ancther payment of 
$500,00, Garrity want te the office of Ford, Bellock 4 Co, and 
mie this payment to them, an’ while he wae there, the defendant 
Blanchard came in ond in Garrity'’s presence the real eatete 
agents turned ever the $500,060 payment te Blenehard, An opinion 
ef the Chicage Title & Trust Co,, se to the title, was turned 
over to Garrity by Ford, Belieck 4 Go, and it is net shown that 
the plaintiff raised any ahdentiong/ te the title, 

It 4a Blanchard's contention that the plaintiff 
wag notified late in August that he would be ready te close the 
agai in September and on that date Garrity eslled at the office 
ef the real estate agents and he was asked if he *as in @ position 
te pay the balance of $2260.00 dve under the terme of the contract 
that Garrity 4id net have the money and sceked Blenchard to 
accept a emiller cash payment and give him pees@saicon, even 
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though the building wae eab/umtinily finished, ond the plain- 
tiff proposed that he would pay the balaneos ef the $5000.00, 
oulied for under the contract, when the building wan completed; 
that he did not know Just when he would have the money to pay 

the balance ef the cash ealled for by the contract, but that it 
vould be sometine within thirty deye and that he stated that he 
wae willing to go ahead with the deal if Blanchard «ould give 
him posseasion at conse; that Bianchard refused to give Garrity 
possession wnleas the full $5000,00 was paid, whereupen the 
pinintiff demanied the return of his menay and notified Blanchard 
that he would not carry cut the contract further, It is the 
contention of the pleintiff that «hen he went te the office of 
the real estate agents on Deptember 2, 1921, the building was 
etili unfinished and the defendeante demanded the balance of 
$2200.06 due on the contract, and the plaintiff then netified 
the defendente that he sould go eshead with the deal Af he could 
get possession; that ne abstract of titie or deed vas tendered 
him and nothing further teek place at that time concerning the 
closing of the deni; that he teld the dofendenta he 41° net 
have the money af that time, but would have it as soon aa the 
bDuiiding was completed and that he eustglaive thes the belance 
wntil the building wee cogpleted, The plaintiff eqs especially 
enxicus to get hin family eetablichsd in the new hese, and he 
aileges that he offered to put up seme security that he would 
carry cut the deal, if he got posseesion, even if the building 
wan unfinished, and that he wewld then pay the casah belaace 
Galled for by the oentract, when the building eae completed, 
but the defendants refused te give him possession or do anything 


further in the watter, whereupon he demeunded the return of Rie 
aoney. The money not being forthcoming, the plaintif? brought 
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this aetion against the defendonta, jointly, seeking =» judg- 
ment for $200.00, being the sum of the two paymente he had wade, = 
the first of $300,00 as earnest woney, and the second of §560,00, 
under the circumstances referred to sbéve, The declaration 
filed by the plaintiff consisted of two counts, that are ree 
ferred to as epeciul counte, The second ene later sliminated, 
The first “an not a special count but was & comeon count fer 
money hed and received, Counsel for plaintiff oo referred to 

it in the course of the trini, Added to this se~eallod special 
eount, the declaration conteaina the printed eommen counts, The 
defendant Blanchard, fiied a plea of affidavit of merite in 

which he denied that he san ind@bted to the plaintiff, ae alleged 


in the deelaration, either jointly sith Ford, Belleck & Go., or 
severally, The defendants, Perd, Belioek & Co, slee filed 


@ plea ef the general iasue and an affidavit ef merits in ehioh 
they set forth the details az te their conneotion with the 
contract between Blanghard and the plaintiff andi they alleged 
that they acted only as brekerse representing Blanchard, The 
iseues thus formed «are subsitted to o jury resulting in,& 
verdiet finding the ieaues for the plaintiff ond aseeacing 

his damages @t the amount of hie claim, with intereet, Judge 
ment folieqwed aceordingly, to reverse whieh thia appeal hes 
been perfeeted, 

Counsel for the plaintiff repeatedly aeeert in their 
brief filed in thia court that the action brought by the plain- 
tiff “aa not based upon the express contreet he had with 
Bianchard but eae based upon an implied ecentract, under which 
the defendants were Ghliged to return hie money, Because that 
money was equitably ond rightfully bis and beeaee 45 ought 
to be restored to hin, In euppert of this contention, seunsel 
present an argument in which they set forth the execution ef 





; Ye 

| “ 

1 

ie 

| ‘ 













yt: We ieee 


matst P acon sysemtot teats em 
= shen bad of stusrgag oe oat ey wee ‘aay gute shen a * 


“ Lakeway aged swk eormerdsediny 


sat ‘a9 owen é a + st taxes slots ri ston aes Hoek) ! 
“at berneteg ae Vileasarg Py Bisnssies) hs swinone an & ae 
inti belies wead ae panna stakes ods to ease 
ot “ete ems berateg ed aptasnoe meditate’ ndoah 
ch sidvon ts ttvchatta tw ang e Roll? huedomatl | 
Bene fie ees sTebiatoky ote oe batdenne vam aa boat oe. oe 


nO 4.60 # doolivd ,bred aa ‘yleaiol ‘nade ie n016 pris: ts att wh 
“weLeY ate il & wwetee diecee aus | 





weenie etd bane vetendany, ae be wiitomniat aeywded 
of?  \Sedowel® gatrweewress waste? ea yn Reten one “ade” 
Sak gakt hones week a ad Seip tadae ater domo aah gwd! 


Wrinewer hae Tatakety edt aed geweed aitt nine euab aor “ 
weed \deweoted dete gekute 





ede! Pe, pane gute ow. I al ne 
‘gad fac eta Sotde netover «& eammetatiatianend ano 


vhosts: ms. dteson atondaneus Mavwle le ead cork ae ade & 


~ieky oe Qe ergwond gotine mie det iegaer 8 te a ote toaed . 

Addn Baal, oat teen geme Se ee ee ee 

Ho Sle ROMA ROME DORE ores. smear: mend iene: dont: sapneaneiey 

Shit Be sicno . YON al MEO Ot AO phte Mame Kom Hy 

Hine 74 Onmned bin att yLiototyet haw Ne ON na eee 
loneued ,reiinegeay eld? te deere. WE kt ob Revebhee oe! pee 








the contract and point out the obligation undertaken by 
Blanchard, by the terms of the contract, and they contend that 
Blenchard failed in performing hie ebligations, snd that there- 
upon the pleintiff, “aa he had « right to do under the law, a 
Feascnable time having elapsed, demanded of the defendants *** 
the veturn of hie woney * * * from theese three defendanta, 
whe the tecerd now shows wore everything but faithful to their 
agreengnt or responcibie te their repeated promises made to the 
plointiff," At another point in the brief counsel argue that 
"ore than o reavenshle tine @lepeed and the contract in evi~ 
dence having been broken by Blanchard, and Blanchard having 
deme nothing to live up to hie part of the contract, either te 
finieh the Wilding or te supply the pepere remiired pander 
the cantrac=t in evidence, the plaintiff waa entétled to demand 
oni reesive back the money paid by hie," 
Asguming thet Blanchard comeitted such « breach 
ef the contyact as entities Garrity to canes] 1% and declare 
their relationship te be at sn end and reoover the money he had 
paid under the qontrest, 1% by no weane fellows that thie setion 
brought by hin may be mainteined, 
| In the firet place, it ie entirely clear thet the 
defendants, Ford, Beligok & Co,, hal nothing whatever to de 
with thin ¢ranasetion, sxeept in the sapacity of real esate brokers 
representing Blanohard, The $560,600 in their hand# was held 
ty them ae Brokers, under the terme of the contract, But it 
senstiteted a payment to Blanchard under the ecentract, Under 
the evidence in thie ones, it io of course apparent that they 
owmld net be held ileble for any part of either the @500,00 paid 
Sa earnest money ox the $560,060, which ferued that seeond payxent 
which the plaintiff mode under his contract, 
In the second place, if the plaintiff ie entitied 
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to & return of hie $800,600 from the defendant Blismchard, it ie, 
aa atated by hin counsel in their brief, and ae pointed out above, 
a@lely because of the fact that Blenchard hae committed euch a 
breach - betwouen them sa entities the plaintiff to 
declare the contract at an end, and to demand the returns ef his 
money, We de not consider that the question of shether Garrity 
er Blanchard breached the contract existing between them, is 
presented for decision on this appeal, and therefore, we 46 not 
peas upon it, 

For the veasons states, the judgwent of the County 
Couxt in reversed and the cause ia remanded to that court, 


JUDGMENT REVERSED AND CAUSE REMANDED, 


O*Gennor, FP, J. and 
Tayler, 5, coneur, 
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ROBERT B. CLARK, 


Appellant, 
’ APPEAL FROM 
. 
‘ BUBLGAPAL QOURT 
LOUIS BONOVON AKO R. Wd STALE OF eur cago, 
Re Be STALLWORTH, "4 


fe Appellee, 
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rf 


Opinion filed April 29, 1925. 


hi, JUBTICN THOMSON Aslivered the orinion of 
the court. 


The plaintiff Glark brought thie seticn in attach- 
ment agninet the defendsnte Gtallworth and Donovan, Stall- 
werth was a resident af the Sqnte of Hew York. Donovan 
Lived in Ghieage, onevan wee never gerved with aumnons but 
Staliverth entered hia appenrance, The plsintiff brought 
his setion te recover §500,00, which he claimed was due his 
frox the deofendunte for services rendered in connection vith 
the provesed purchase of certain real estate in Chicago, by 
the defendsnte, The issues were subsitted to the court with- 
out a jury,, 2 at the close.ef the vlalatifi's evidence, — 
the court found the iaenes for the defendont Stallworth, and 
entered a judguent agninet the plaintiff for seets, ta reverse 
whieh the plaintiff hae perfected this sppesl. 


it is the piaintiff's contention, in substencs, that 
the finding of the court te against the sanifest weipht ef the 
evidenes, and that the testimony eubsitted was such ae to show 
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that he was entitled te recever the amount eued for, The 
plaintiff introduced viet he said was 2 contract betreen 
himeelf and the defend ats, on which he based hie olein. 

It wae in the form of o letter sddreased to the plaintiff 
and signed by Seellvorth end Deonovwen. The services claimed 
te have been rendered by the plaintif?, were pursuant to the 
directions contained in the letter, There were tee pieces 
of propefty in which Stellworth ond Soneven were interested, 
By the letter, Stelivoerth and Soneven authorised the plaine 
tiff te secure title in them, to one of the sieces of pro= 
perty in question for an amount not to exeerad $12,000, With 
referenoe to the other piece ef property, ftalleorth «nd 
Oenevon by their letter authorized the plaintiff te pro- 

eure an option or en apreement in writing from the trustees 
of an estate, by which the property wae owned, giving then 
the orivilege of purchasing it at a orice not to exceed 
$3,000, The two pieces of property in question were contigu- 
@us and they were fitted for an iaprovenent which involved 
beth of them, The letter contained a sentence reading that 
“It must be understood that we are not obliged to purchase 
either one of the sbove properties, unless, in the same traas- 
action, we ean purchase both." The last sentence in the 
letter read, “It is understood thet you are net authorised 

to procure both of these properties for a sum to exeeed $15,000, 
If eecured for less, we are to receive the benefit of it." 


After receiving this letter from Stallworth and Done- 
von, the plaintiff Clark went to work on the proposition, 
gt®llworth returned to few York immediately after the letter 
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was signed by him and Opnevon in Ghicugo. Clark testified that 
before he left, Stallworth told him to let Yonovon knor of any 
developuents that were made. The plaintiff never succeeded in 
getting any written option from the trustees of the estate which 
owned the second place of property but he teatified he told 
Gonovon he could get that property for $3500.00 oash and that 
Donoven seid he would refer the matter te Mx. Stallworth by 
letter or telegrea,~- that lonoven never committed himself one 
way or enother. Ip thie vsonversation, the plaintiff testified, 
he told Sonevon that he coud not get anything in writing 

ftom the trustees of the eatate, The plaintiff further testi- 
fied that one Maun, who was associated with him in this deal, 
handled the negotictions for the ether plese of property; that 
he (the plaintiff) told Donewen in the course of the negotiag 
tions, that the could deliver the two pieses fer $15,000, 00, 
end that Sonovem sai6 thet was 211 richt os far as he was cone 
cerned, but he would have to tate it wp P ith Rtallwerth, es 

he (Sonevon) did mot bave the money, 


The letter above referred to wae dated Ogtober 7, 
1921. Under date of November 4, 1971, the plaintiff telee 
graphed Stallworth that he bad arranged & meeting in his offies 
for the following Monday sorning, and tequesting hie presence, 
adding "BELIEVE GAN GLOSE FIFTEEN THOUSAND." Stallworth ree 
plied that it was impossible for him to come, becnuse of pree 
vious engngenents, »ut he suggested that he go ahead with the 
meeting ond get the lowest figure poasible, in writing, and he 
expressed the belief that the property could be purchased for 


Lese thon 915,000, and urged Clark not to be in a hurry te 
@lose the matter, “ae dickering will gave soney.* Om the day 
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the plaintiff received thie messege from Stallworth, he wrote 
Stallworth a letter expleining that there were a aveber of 
different intereste involved in oge of the pieces of property, 
and he had finally got then 211 to agree upon the price they 
were willing to take, Sut that he feared if the antter wan 

not closed shortly a better offer would be made and the ehanee 
of slowing the denl would be lost. The plaintiff stated that 
he had represented that he wou d have Sta leorth in chiesge 
the following Sontiny for « finsl conference, or if abet, they 
would "deglaze® ourselves through at $11,500, for the eormer 
piece.” Pisintiff went om to explain thet it wes going te be 
impossible to get the adjoining piece, owned by the estate, 
for lees than $3500.00, He closed the letter by seking 
Stallworth to authorise him to slese the deal fer the comer 
pieae, on the following vonday, at $12,000, end the adjoining 
piece, owned by the estate, for $3500.00, It will be seen 
that this wae §600.00 in exeesa of the top price authorizssd 

in the letter signed by Stallworth and Bonoven, on which the 
plaintiff was acting. It does sot appear what reply Stallworth 
mede to that letter. fhe record contains a copy ef a telegram 
from the plaintiff to Stal lwerth, under date of November 16, 
reading, "YOUR PROPOSITION OCTOBER SEVENTH * * * ACCEPTED 

BE HERE EIGHTEENTH RLEV EH A. BM, FO BRETING.* Under the 

game date Stallworth replied to the plaintiff requesting hia 
not to be in 2 hurry te close, and esliing his attention te the 
fact thet the letter of October 7th conteuplated a substantial 
reduction from the grose amount authorised, end suggesting 
that the plaintiff “allow them plenty of time te come through 
with substantial redvotion,” The larger piece of property 
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waa the corner pieer anf wos in eourse of foreolosure, and in 
thie telegram “tallrorth asked the plaintiff te let bim know 
when the property would be sold by the court. fhe paragraph 
of the letter of Octobex 7, referred to by Stel leorth in this 
telegram, was on@ in which the Verlous charges standing aginst 
this corner piece, which waa in the course of foreclosure, 
were set forth, shoring a totel asount agninet the property 
of $14,637, The letter then fead, “You are authorised to 
secure title to said property in ue providing that you oun 
obtain « substantial reduction from amount set forth above, 

im our opinion, « substantiel redugtion would result im your 
securing o settionent with ali the above claims, fer an amggunt 
not to exceed $12,000." 


After reociving ftellvorth's telecrem last above 
referred to, the plaintiff wired = reply to the effect that 
larger offers were likely to be made any minute and saying 
that he had strictly fulfilled his contract, and insisting 
that Stallworth wire the uoney to close imuediately, stellworth 
replied to thie telegram, by & wire d=ted Rovesber 18, reade 
ing, “WILLING TO TAKE ouancy O8 TERIA GETTING ANOTHER OFFER 
YOU ARE TAKING WRONG ATYITUOE If THIS KATTRA REQUEST YOU PUT 
BPFORTS TO GETTING THESES AMOUNTS GIT BOWN INSTEAD RUSHING us 
TO GL.OSE FIRW IH BELIEF PROPERTY GAK BR PURGHASED FOR LESS 
{HAN FIFTEEN THOUSAND AS WAG CONTEMPLATED 18 LETTER." The 
plaintiff replied to the last telegram by = letter dated the 
seme day, This letter me sddresssd te beth Stallvrorth and 
Donovon and ageim advised them thet their preposition, as 
set forth in their letter of Cotober 7, *is accepted for im 
mediate closing as per my telegram to Mr. Stallworth and ree 
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peated by telephone to tr. Donovon.” The plaintiff expreesed 
the opinion thet they ned the bettom price on the pieces of 
property involved, He slee seid that he and Maun, who were 
going to share the cowmiilesion, were “absorbing out of our 
commission a certein gum in order to close this,” and that 
they were doing thie beeause of their desire to handle the 
Ford Gompany business, it seeme from the evidence that 
Donovom wae @ ford agent and that if the property wae secured 
a Ford dietributing station was to be erected on the property. 
In reply to Stallworth's suggestion that the plaintiff was 
"rushing the matter, * the plaintiff, in this letter, »- 
referred to a paragraph in the letter of Ogtoder 7, reading, 
*ghe above transaction is to be elesed as quickly as possible," 


At the close of his direct exemination the pleintiff£ 
wag asked, *Were you able to gecure title to the tro pieoss 
of property for Donoven and Stallworth for $15,000,007" This 
was objected to a¢ gelling for 4 eonelusion, and objection was 
guatained, to which ruling counse) for the plaintiff excepted. 


Maun testified that he hed done a good desl of work 
toward lining up the corner pices of property for exile, before 
Ogtober 7; that he wes present et the tise Stal worth and Don- 
oven signed the letter of that date, aidressed to the plaine 
tiff, and in the course of hia conversation rith them he eze 
plained that the property wee about to be forealosed; that 
there wae ® second nortenge om it and he explained the negotine 
tiona he hed had with the different interests, and that he 
could “deliver it for $11,506.60." Hefurther testified that he 
@ould secure title te the commer piece ef property for that 
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The plaintiff wanted to put anether witness on, one 
John WW, Sayth, % real enmtate broker who represented the truetees 
of the estate owning the smaller plece of proverty, and it was 
agreed by ovunsel for both sides that if this witness were pree 
sent he would testify that he offered to sell this siece of 
property to @¢2liworth und Domowen for #350°.00, There is aleo 
in the record a letter signed by John ¥, Gayth, dated October 15, 
1921, adéreseed te the plaintiff, in which he states that one 
of the trustees for the extate had indioated the estate would 
be willing to s¢11 the »iece they omned for 93800.00, adding, 
"i feel myself that they might shade that price for all eash, 
But J am not in a position te quote a lower figure, being 
only the agent,” 


In Sur Opinion, the pleintiff failed to make out a 
onee, ami the notion of the trial court im finding the isoues 
for the defenimt wos, therefore, justified, Ags to the corner 
piece of property, the plaintiff was euthorized to secure title 
for an enount not to exowed $12,900.90, Maum did testify that 
he told Stallworth und donovon thet he could deliver this piece 
for $11,500,090) But this oecurred at the tise Stallworth and 
Ronoven signed the letter giving the pleintif! suthority te 
aequire these pieces of prorerty for them. Se ros asked whether 
he did anything after thet time, teward getting the property 
and whether he hed negotiated with anybody, and he rerlied that 
he had not, thet ©11 of his work hed been doma before that. 
The plaintiff? himself testified that they cot a price of 
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$13,000.00 on this property, %, Kovember 5, the plain- 
tiff wrote Otallworth, asking permission to close at 
figure of $12,000.00 for the corner piege of property. 
Glark being the agent for S¢allwoerth and Genoven could 

not establish hie right to a cowniesion by notifying then, 
as he did, that their propegition was accepted. It was 
not for their agent te accent their preposition but rather, 
fer the owners of the proverty to do go, and in order te 
@atablish hie right to = commission, it would be incumbent 
upon the plaintiff to prove thet the owners accepted the 
proposition and were im a position to eonvey at the figures 
named, 


Ae to the emeller plese of property orned by the 
estate; assuming that the agent representing the trustees of 
the ectate testified that he offered thie property fer 
$3500.00, thie would not establish the fact that the plaintiff 
was in & position to pags title to Stallwerth ond Domevon 
on thie property at that figure. There ia no proof showing 
that the trustees were bound te convey at thet figure, nor 
that they agreed te de so. The letter constituting the cane 
tract betreen the parties, apecifically ststes that Stellrorth 
and Spnoven are not to be bound te accept either piece unless 
they get both of them. Ip oricr to establish his right to the 
oOmission claimed, it was incumbent upon the plaintiff te prow 
that he wes in @ position to get title for Stallworth and Bone= 
von to both pieces of property, for net sore than $15000.00. 

In our opinion he failed to do #0, 
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For the reveons stated the judgment of the Municipal 
Court is affirmed. 


JUDGMENT AVFLUMED. 


@* GONNOR, Peds AWD TAYLOR, 3. GOROUR. 
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KATE BRUCKWAN, 27 7 hae 
Appellee, vi. GOD 
ay tal WROM 
v GlaevIT counr, 
COCR COUNTY, 
BAM N, bY Ab, 
a of 10a SaNzow, 


Opinion filed April 29, 1925. 


MR. JUSTICH THOMHOM delivered the opinion of 
the court. 


The complainant, Kate Bruckwan, filed a bill for 
partition, im the Girevlt dourt of Gook Gounty, involving 
® Siz apartment building, in the City of Chiengo, She 
alleged therein thet she an’ fam Sensen held the property 
as tenants in common, each owning m one—half undivided in- 
terest; thet the premises were net susceptible of division, 
and prayed that they be sold and the proseeds divided saccerd= 
ing to the reepective intereate of the parties, There wae a 
mortgage on the promises, secured by = trust deed which 
is not involwed here, Gan Samson filed an anewer, admit- 
ting the allegations contained in the bill and sonsent- 
ing to the partition prayed for, Ida Ssason, his wife, 
filed on anaver, alleging thet while the compleinent, Kete 
Gruckman, and Sam Sanson, who wae a nephew of Late Sruckmen, 
derived title to the property in question by werranty deed 
from one iiteinberg, that Steinberg wae, in fact, never the 
reel owner of the prewises and paid no eensidersation for 
the title when he acquired it, but that be tock title at the 
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time the property was purchased by Som Saeson. Ido Gomeon 
further set forth in her snswer thet she had previously 
filed « bill for eepnrate enintenance against her husband, 
whieh ease was still pending; that her husbend was under the 
influence and domination of Kote Bruckner ond that the letter 
had been made a party defendant im the separate maintenance 
aetiong thet Sax Gamson and hia oumt, Kate Gruckmem, had 
conspized to deprive Idx iamcon of her intersst in her bue- 
Band's property; thet he had given Kate Bruckman large eune 
of money, snd thet be hed entsed « one-half interest in the 
property in qyéstion to be conveyed to her, without considere 
ation, aud that the bili for partition had been filed for the 
purpose of depriving Ida Sanson, the wife of gam Gamson, of 
hey rights and interest in his property, and that he was the 
real owner of the property, and the compleinant, Kate Bruck=- 
wan, had no renal imteres$ in it. 


The iesues than formed were referred te a Master 
for hearing ond the Mester resorted that the cvaplainast and 
Sam Somgon were the owners in fee simple of the property ia 
Gweation, a8 tenents in comcon, subject to the trust deed 
_ heretofore referred toy that the allegations of the defendant, 
ide Someon, were not sustained by & preponderance of the evie 
dence; that the emities in the onse were vith the complaine 
ant, ani that a1) the saterial allegations alleged by her ia 
her bijl of complaint hed been vroven; thet she era entitled 
to @ partition of the prenises, sad he recommended that they 
be sold, subject te the Lien of the trust deed, and that the 
procesds ehould be divided equally between the compleinant and 
the defentent fam Soseon, A decree was entered in the Girouil 
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Court substantially ss recommended by the “acter, To reverse 
that deeree, the defen ent Ids Samson hae perfected thie appeal. 


In up ort of her apvenl, the defendant Ids Gauson 
eontenian that the Cnanerllor erred in failing to find her 
interest ond right in the property, aa the wife of Sam Samson, 
and in thie connection she contends that an inchoste right of 
dower ig a Ynluable right ond an ineustranee upon renl eetate, 
It has been pointed out by our Supreme Court that the right 
of dower, in o wife, subsiats by reason of the seisin of her 
huaband; that it in alesye subject to any inoumbranece, infire- 
ity or incident which the lew attaches te thet eeisin, either 
at the tise of the morrtage or at the time the hueband beeomes 
s@iged; thet one of the incidents whieh the law affixes to the 
eeigin to ail joint estates, ia the liability, to be divested 
By & exile ond partition, uni thet the inchoate right of dower 
in the wife ie eubject to that ineicent; and that when a hus- 
band ie divested of his seisin, by some operation of low, ond 
the realty involwed is tuned into perengelty, the wife is, 
byact and policy of the law, remitted, im lieu of her inchoate 
Fight of dower in the realty, te her inchoate right to a digg | 
tributive share of the personalty inte which the realty hae been 
ecomverted, jivis V. Long, 15% 111. 175; Sole v. Gole, 297 fl. 
184, 


in further suppert of her appeal the defendunt, Ida 
Sameon, contends that the findings of the Master, and the dee 
eree in secordance thererith, are not custained by = prepenéere 
aneoe of the evidence, An axaminntion of the evidenee discloses 


much conflict, and it would seem to be apparent that some 
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of the testimony given by the defovdsnt, dam Samson, as to 
where he progured the funds to pay for hie share of the 

tithe to the property in question, was not trusts. The in- 
portant question of fact to be detefuined in this case waz 
whether the complainant, Kate Bruckman, was, in fact, & 

bens fide omer of on undivided one-half interest in this 
property. In our opinion, the Saster and the Chancellor 

were gorrest in thelr conclusion, from the evidence, that 

ehe was, She teatified that ahe lived in one of the saparte 
monte in the building in question, ond wanted to buy it but 
414 not have enough soney herself, and she telked the enatter 
over with her nephew, who oleo wanted to buy it, Frith the 
reeult that they purchased it together. A% thia tise the 
Complainant wae a wider and her nephew, San Gameon, wae 

miking hie home with her, a¢ his wife end their children were 
in Russia, The complainant testified that 68,000.00 was paid 
by Som Seusom and herself for the equity in this property, ef 
which she paid $4, 000.0; that she procured the cash ith whic 
to anke this paywent, from a sxvings sccoount ahe had in the 
Heel State Benk. Her savings benk bock was introduced in evie 
denes, end this shows @ withdrawal of €4,005.00 on Jujy 71, 
1926. Ghe testified thet she and San Seugon took title in 
Steinberg. The conveyunce to Oteinberg wea aparently ade 

on Auguet 3, 1920,. ‘The compleinant further teatified thet Same 
aon never gave her any monty; thet the aoney which che had 
placed in the Hoel Geate Bank, in her savings account, bad come 
from the sale of her husbend's buginess; thet she had loaned 
gous of thig money to relatives, from tice te tine, and rhen 


they returned it she put it back in the Dank, There is no evie 
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Genee in the record contradicting thie teetineny, The 
contention in made that title was taken in Steinberg in 
order to defraud the defeniant, ida Oomven, ond that the 
property renlly belonged to Sam Someon, If that rere the 
object, it io difficult to understend why Steinberg Inter 
conveyed the property to the coupleinant end fam Gsasen, 

and 4f euch had been the object, one would have expected 
the parties to take title originally in the name of the 
oapleiment. It is apparent fron the evidence that the 
parties hed s logieal reason for taking the title ae they 
did, Steinberg testified that he firet talked with Sanson 
about ourchesing thie prooerty, at the home of Yre. Bracke 
wan, ond he was asked to muy the place in order te accomp- 
ligh a saving of some woney Or conviecion, ‘recon testi- 
fied that he ond bis sunt each put up $4,000.00 im cash to 
way the @ruity in this property, ‘Steinberg had testified 
that the woney he bad used in buying the property woe turned 
over to him by San Seomom, The intter testified that this 
money was contributed equally by his aunt end himesif. He 
explained that they bad Steinberg take title in the property 
in order *o sxve $2,060.00 which o real estate aan wee trying 
$0 anke on the deals that this real estets man bed told the 
Complainant that the owner of the aroperty canted $24,000,00 
for 4t, but they later discovered he was only anking $22,005.0,. 
ie apparently, the couplainant dropped out of the Gen] and 
Steinberg offered te buy it at the figure renlly asked by 
the owner, nasely $25,000.00, which involved « payment of 
$8,000,090 for the sanity, 


Seuson further teatified that he drew the eagh which 
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he contributed toward the »urchess of this property, from 

his account im the e4d=City Truet f Zavings Sank. It eppenrs 
_ that one Steianerg (not the man whe took title te the property) 
had forserly been an seployee of Sanson, and he testified that 
part of sin Gutice ves to keep track of Sanson's bank account 
amd hie funds, end that at the time the proserty in question 
wat wurchused, Ssmnon told hie he had vithdvaen the soney 
needed in connection therewith, froze the wavlt, 2x4 that ‘se 
far a he knaw* these withdrawals bad heen, $50°,00 o¢ one 
time, $600.00 2% another tise, and $7,009.00 et another tie; 
thet Snevom hed told him that these withdrawals rere fer the 
purpese of buying the property in question. The evidence 
showed thet a Seponit ef $600.6 was wade first, then another 
$600,00, and then the solaner of §7, 000,00 wee paid when the 
deal wae closed. Samson testified the two payments of §500.09 
were wade by the ecomploinant, and when the final paysent eas 
aide, the complainant contributed $3,060 and he contributed 
$4,000. The complainant testified that she sade two payaantes 
of 8500,() each, and when the deal wae closed, she put in 
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tm further exsninatiog Season testified that he 
never kept any soney in hie wault; thet he drew a cheek for 
the oash he used in this transaction; thet Steinberg never 
had anything to do with his booksa, but that hie dutics wre 
mertly to take care of « store fomsen bad enc sometines take 
things to the customers that sometiae after the purchese of 
thie property was made, he und *teinberg bad a fight ond 
Steinberg left; that he (fameon) alwsys kept two or three 
¢housand doliare in oesh im his offices that he either kept it 
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in his pocket or hid it somewhere; that he got the $7,900.00 
referred to, from the tank by check, snd that he bed ne money in 
the vault; thet be could not renewher whether he took $7,000.00 
qut at one tiwe or if he hed $3,000 at ome time and $4,000.00 
St another times that if he andes © lnrger withdraws] than 
$4,900.00 that much wae used for the puxpeseef closing this 
particular trenenction sa’ the balance for something else; that 
he took 1% out »% about the time thie deal was closed. Thre 
ledger sheets at the #44-01ty Bonk, shering his secount vith 
thet bank, were intreduged in evidence, Apparently the pure 
Chase of thie property wee consumanted about August 2, 1920. fhe 
largeat debit cherge agninet his eccount im the month af July 
wae £325.00 on the BOth. ‘The largest debit charge ageinst his 
account in Angust ete one for $645.65 on the 16th, There were 
no debit charges supporting bis testimony. 


A WOarn wamed Dore Lirwean testified that she knew the 
parties involved in this esse sad had talked with Gem Samson abou 
the property in question, Apcarently this vitmess wae a customer 
of Sameon's. Ghe tentified thet when she was in the estore on one 
@ortalcon, she told him she had heard he gave away belf of hie 
money to his aunt, and he replied thet he didj and che asked 
him why he did that when he hed a wife and tro children, end he 
feplied thet thet was hin own business and he didn't sak for 
advice, and thet he cowld de what he plessed vith hie own money, 
@omeon teatified that he knew tore Lireen but that he had had 
mo conversation vith her abmuit this property. 


We are wmeble to day, on this conflicting testimony 
that the findings of the Master, and decree of the court, rere 
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agpinet the manifcat weight of the evidenee, It is quite 
@Glear that Goason either wae gictaken or wag not telling 

the truth in s11 pertioulars, He stated thet he got the 
money with whigh to close this deel, from his «ccount in 

the UideGity Benk., It in quite apcarent from the ledger 
sheets of the bank thet thie could not be the cose, We 
asgume that when this witmees arid he got the soaty by check, 
he wae referring toe hie own secoumt. Gut the Leportent ques- 
tion is whether or not the complninent contributed half of 
the funds with which to purchase thie prooerty, and whether 
euch funds were her om, dhe testified thet she 4id contrie 
tute $4,600.00 in esgh and thet 14 wee her ors money, Her 
bank book corroborates her so fer ag it Gen, Furthernore, 

the aunner in vhich title wer taken to this proverty, would seem 
to refute any contention thet Geuson was endeavoring te defeet 
hie wife's interest, or to give sway bis property te his aunt, 
If those were the real eb ote, it would have been quite 
simple for hin te have hat title taken in bie amt or in such 
manner as would completely hide tis comnection with it. Om 
thie record we ocovld not aay thet the finding of the Master 
amd deeree of the chaneslier sre against the wuanifest reight 


of the evidenes, 


For the reagons stated the decree of the Circuit 


Gourt is affirmed, 
WEOREE AFFISNED, 


O'CONNOR, P.d, AND TAYLOR, J, cONGUR, 
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Opinion filed April 29, 1925, 


BA, JUBTLG! PROMBON delivered the eccinion of 
the court. 


The plaintiff brought this action in the wuni- 
@ipeal Gourt ef Ghicege. to recover & real estate comiasion 
of 71050.00, which he olnimed wae due hia from the defende 
ante. The iseues were presented to s jury, resulting in a 
verdict finding the terues ageinest Stanislaw G, Milewski, 
and ags@esing the cleaintiffa’ damgen at the amount cleimed, 
Swigment followed secerdingly, to reveras which that defend= 
ant has perfected thin appesl. 


In supeort of the appeal it is contended that if ary 
commigaion was ering on the tranegaction involved, it was due, 
not 0 the plaintiff, ae an individual, but to Felike Wena~ 
towlies & %., wich waa a firm oonaisting of the plaintiff 
amd one Bender, It seems that there had been auch a firm 
consisting of the tro partners named, but the plaintiff 
testified that the firm wea dissolved prior to the time the 
contract in Gyeetion ms entered into, and the defendsnt ine 
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troducad the testimony of Bender, to the contrary, There 
ie nothing in the record which would justify us in holding 
that the jury were not jurtified, in passing on this con~ 
flicting evidence, in believing the plaintiff, 


The defentent contends further that the proof 
failed to whow that the pleintif’ produced a purchaser, ready, 
willing snd eble, te buy the property. fhe evidence shows 
thet the defendants Listed theis property with the plain= 
$iff end engrgeed him to find «= curchesor, I is further. 
shomm thet through the efforte of the plaintiff? a purchaser 
was produced and thet the defendents entered inte 2 contraet 
with the purchaser, under which the latter agreed te buy the 
property, om the bagle of 2 welue of 225,000, ‘The contract 
involved the conveyence of sone property by the purchasers 
to the defenceats, in sxtiafection of a part of this our 
ohnege price. The evidence further shewed thet the purchasers 
paid the defendente $1,000.60 derm, Under those ci revnstances 
the plaintiff was entitled’ to hie eomsigesion., Ho showing 
fie made te the effeot that ac comissicn was to be prid, ume 
less or until the transaction was congummated. A broker, 
being enguged to find « pureheser of property, has earned 
bie somiasion when he bas introduced a purchaser te the 
owner ond the owner and the purchaser have entered into 
Binding contract covering the sale, When the owner enters 
into such a contract, it rill be presumed thet he hag satise 
fied himeelf ae to the ability of the perchsser, and, in a 
euit for commissions, it will not be necessary for the broker 
to prove that the purchsser wee, in fact, ready, willing and 
able te go shead wits the transsetion. Fox v. yen, 240 111.391 
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The defendent further eontends thet the evidence 
shows that the plaintiff ene not a licensed real estate 
broker, who had complied with elther the Site statutes 
or the Gity ordinenas. Ag to thin point it ie sufficient 
to point ont that no ordinance wea either pleeded or proven 
and thin court aay not take judiciel notice of what the 
ordinanee way provide in that regard, ond further, the evie 
demee is sot euch an te show that the plaintiff hed not 
complied with the requirenente of the State etetute. Ho 
isoue wee raised by the pleadings im thia ragurd, and the 
Plaintiff wae net aaked whether he bat » State license, at 
the time of the transaction in question, but he was merely adke 
*Heve you any real entate broker's Licenses here?*® and he 
aneverod, "ALL I have here ie may registration card of 
1925", whigh woe the year in ehbeh the ene wae tried, 


& further contention is wie Sy the defendant to 
the effect that the sluintiff, under the name of Felike 
famatowler & Ga., had given the defenient 2 eredit of $450.00, 
On the roel estate comsiseivn involved in thia trengactian, oni 
that, therefore, even 6a the assumptian thet the plaintiff 
was entitled to recover, the ancunt of the judgment wee excess! 
While on the witnees stand, the defeniant admitted thet he plac 
his property in the hands ef the plaintiff fer sale, and that 
the plaintiff got a buyer for him; and he testified that et 
that i}time the pleintiff said he would allow the defendant 
$450.00 on the commission, and the defendant introdveed in 
evidenor & reoript signed by the plaintiff, acknorledging 
ressipt of 3450.60, from Stanislaw G. “ilewski, ‘on account 
ef somuission for s@lling bis proverty.* On oross<-exnmina-~ 
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tion the defendant admitted thet he was te be civen this 
oredit, "provided the deel wae closed within o reasonable 
time after thr contract was signed." The contract was 

dated October 17, 1922. The receipt in question was dated 
the same dete, This case wae started by the plaintiff ageinst 
the defendant, in July, 192%, and the trinl wae hed in 
Recember of that year, % far as the record shers, the cone 
treot of sale had never beon corried out by the parties,e 

for what reson does not appenr, 


We find no error in the record and, therefore, 
the judguemt of the Municinel Opurt is affirsed, 


SVOMGUERT APY IPMED, 


O'GONHOR, P.J. AND TAYLOH, J, GONGUR, 
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WR. JUBTION THOMSON delivered the opinion 
af the court, 


iy thie appeal the defendants seek to reverse & 
judgwent for $250.00 recovered ageinet then by the oleintiff, 
in the Manicipal Gourt of Ghicage. The plaintiff brought thie 
action on five promissory notes for $50.00 exch, 211 ef which 
were signed by the tee defendents end rere drawn poyeble*to 
the order of ourselves." The statement of elais filed by the 
plaintiff did not allege that the notes sted upon rere enders- 
ed by the defendents. A copy of one of the notes sued upon 
wae attached to the etatement of claim, and it me alleged 
that the others were exnotly like it exoept as te the dates of 
aaturity, The copy of the note thus atteched to the ets tenent 
of oleim benrs no endorsement. 


The defendants subsitted « sotion to strike the 
plaintiff's statenent of claim, This sotion wasoverruled and 
the &fexndente were ordered to plead, hey elected te stand 
by their motion to atrike, and the court entered an order of 


defeult ageinat then fer want of «nm affidsvit of werite, after 
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which the judguont appealed from men entered, 


in support ef the judgsent appesled fron the piain- 
tiff contense that the bil) of exeeptions appearing in the 
record waa not filed within the proper tice. The cuestion 
of the sufficiency of the stateaent of claim, filed by the 
plaintiff in the mmieipel Court, is seved for review in this 
oourt, sithout » bill of exceptions, for the motion t strike 
is treated ue a demurrer to the plaintiff's pleading. Haymon 
¥. Salinhon, 206 111, 69; L1linois Ment co. v. Apertonn Melt 
& Grein Ye,, 229 11. App. 312. 


In ovr oninion, the trial court erred in denying 
the defendente’ sotion to strike the plaintiff's statement 
ef cinim ond im entering the judguent arpeailed from, The 
ee@tion to atxike shocld heave been sliewed, Gn the faote ale 
Leged in the etatement of cloin, the pleintif? is shorn te 
have no cae@. feotion 163 of the Hegotiable Instrument Lew 
(Gahili's 111, Statutes, ch. Of, par, 205) provides that 
*#here a note ie dymen to the acker’s own order, it is not 
couplete until endorsed by him.” The statement of cleia shore 
on ite fee that the notes sued upon were drawn to the order 
ef the makers und that they do not bear the endersenent of 
the makers, In Epypee v. Hindi, 85 111. S11, which was = suit 
based on a similar note, the court said, *fThe note being pey- 
able to the maker, if sould heave no walidity until endorsed 
ani transferred by him.* A pleading beged on & note dram 
te the order of the miker, which hes never beenstméorse? by 
him, ie demurabie. Giwon ¥. Hints, 101 8.Y, Sup. 86; 112 App. 
Div, S04; Edelean Vv. Rome, 109 A.¥. up. 816. The latter onse 
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aS well as the former, ie « degision of the Appellate Division 
of the Suprese Court of Hew York. 


Yor the ressons stnted, the judgwent of the inwmicipel 
Gourt is reversed sud the eause in ree nded to thet court, 


SUOGERT SEVERSE AND CAUOR AMADEO 


O'GOMHOK, Ped, AWD TAYLOR, Je GonUUR. 
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WA. JUBTIGE THOMSON delivered the ovinion of 
the oqurt, 


The plaintiff, Bowman, io an agency manager for the 
Bankers Life inaurance dompany. The defendont had a term 
poliey in that Gompany, which he discontinued at the suggestion 
of the pleintif’, and én lieu thereof took out another policy 
of a different type in the same Company, ot an increased 
premium amounting to $441.60, if the premium wie paid anmelly, 
or if the holder chose to pay the premium quarterly, such 
quarterly premium amounted to $114.80, At the time the defende 
ant took out this new policy he ms not in & position to pay 
cash for hie first yeer’s premium, «ni the pleintiff arranged te 
take his note for $441.50, deted Septepber 19, 1921, which was 
the dante of the policy, The note called for four equal installe 
went payments of $110.38, each, with interest, payable October 
19, 1921, amt on the 19th days of January, April end Jujy, 1922, 
fhe defendeat made the firet quarterly paynent, asounting to 
$121.91, om November 3, 1931; the second amounting to $112.58, 


on January 19, 1922; and the third amounting to $114,234, on 
April 18, 1982, The fourth instellment which was due on July 
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19, 1922, amounted, with interest to that dete, to $115.90. 
The plaintiff cleime thet the fourth inetelleent has never 
been paid, The note which hed been given by the defendant 
was @ judguent note ond im Akguet 1993, judgment by confase 
sion was entered against the defendant for $141.83, represent- 
ing the fourth payment on the note, with interest, and costs. 
The judgment was leter opened up and the defendant wae given 
leave to plead and defend. After s hearing before the court 
without a jury the originel judgment wae confirmed, Yo ree 
verse thet judgment the defendant has perfected this appeal. 


The defendant Glaimed that he hed sent the plaintiff 
a gheak in payment of the fourth inetelilment due on his note 
in the fall ef 1933, While on the vitnesa atund he identified 
his oheok, dated Cetober 16, 1952, for the swe of 9114.86, 
dvawn to the order of the Bankers Life Ineurance Go. (as all 
his previous cheoke bnd been) ani he teatified that he miled 
that check in payment of the fourth inataliment on his note, 
3% will be noted thet this check wea sent just before the exe 
piration of the 30 days of grace, incident to the quarterly 
premium which would be due on this policy om Septesber 19, 192%, 
and the amount of the cheek just equals the amount of the 
quarterly premium provided for in the policy. The defendant 
testified further that after sending in this peyment he Learned 
thet it had been eonsidered by the company as & prynént of the 
quarterly premium due in Septeaber, rather than ® payment of the 
last installment due on the note. Following this, he hed some 
correspondence with the Company, and be testified he *teld then 


I wanted thet polisy cancelled." He then testified that shen 
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he found the Goupany hed not applied this Ceteber cheek 

in peyuent of the fourth installment due on hin note, he 
drew another check for the sewe onount op January 18, 
1923, and in order to be certain thet he wee paying the 
fourth inataliment due on the note, he wrote om hia cheek 
"This pays the fourth paywent of my policy." This cheok 
wes introduced in evidence ond the writing on it ta, *Ie 
payment of Policy #613613 = Fourth payment.’ It will ve 
noted that thie check was sent on the last day of greece 
incident to the payment of the quarterly premium on the 
poliey which would be due Yecember 19, 1922, and agin the 
amount of the cheek ie @xactlp the amount of the quarterly 
premium specified in the policy. 


The defend-nt testified that he sent a letter with 
thie cheek of January 18, 1923, sxying in substance, thet 
the check wae sent in payment of the fourth quarterly inet=lle 
ment due on hie note, “end to pleese drop the whole aatter, 
and furthermore, 1 demanded an account for the money I paid 
in exeens of wint I was led to believe i was supposed to pay." 


On cross-exseination the defendant's attention was 
onlled to the fact that the quarterly psymente due on this 
nete ealled for $110,388 ench, vith interest from the date of 
the nete and thet hia first peyment wader the aete had been 
for$1l1.21, and hie second paywent had been for $113.58, and 
his third for $114.24, and that the two checks he oleised he had 
gent in, in payment of the fourth inetallaent om the note, were 
both for $114.80, the amount of the quarterly premium called 
gor by the policy, and he wes asked if it waen't a fact thet 
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he had reecived notices "for thone two checks of $114,007" 
and he answered, "Yeo Six." He was then seked, *That was 
your quarterly premium due on insurance for the second 
year?t® md he anewered, *1 don't xnow.* 


The sgency enabler of the Benkers Life Ineurance 
Go. testified to the severnl payments reocived from the de= 
fondant. He seid he was not eure that the writing on the 
defendant's check, dmted January 18, 1923, - "In payment 
of Policy #613813 - fourth payment,* wae on the cheok at 
the time it was received. He testified that he aoplied 
it in payment of the quarterly premiua, because a notices 
from the insurance Gompeny, sotifying the defendant that such 
quarterly premium was due, accompanied the check at the time 
the Gompany received it. fhe plaintiff Gownan testified 
that sometime in Septenber er Sotober he went over to see 
the @feniunt at his of iee becouse the latter was aggrieved 
at some treatment he claimed he had reeeived at the hands 
of the Sompany's cashier, “and wanted to talk to me." (Bownan); 
that the defendant then explained that he had hed some business 
reversed and could not psy the premium then due, so Stomann 
suggested thet he ony that quarterly premium on which he had 
30 days grace, and further extension would be given him on the 
note, which Borman told him he could pay off at his conver 
fence later, Sownan testified further that the defendent then 
gent in hie check covering the quarterly premium then due and 
*4n order that there would be no @igunderstanding in the aatter* 
Bowman wrote hin giving the amount due on the note, with in- 


terest up to that tine, amd explaining that the waittance just 
received wae considered in paysent of the quarterly premiuz 
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then due, Gowsen was asked whether the defendont ever 
notified him to cancel the ineurence end he enewored, "Yell, 
he got dineatiefied. That is whet i went over to see him 
about." He further testified that after he had talked with 
the defendant he gaid he wanted to keep his inevrance in 
force and that the renittanes he bad sent in had kept it in 
force, 


The defendemt denied having the conference with 
Bowamn,s which the latter testified about, and stated that 
he had not come te hie office at any time. The defende 
ent further testified that he maade out his last tro cheeks 
for $114.86, because *thet is the querterly payment * * * 
Both these checks was intended for one payment; the first 
one wag not apelied, 90 i aade out the next payment for 
the wane purpose," A little later slong in the crose- 
exeninetion he wag asked, “And thie you made out for the 
quarterly premium?* end be anewered, *For the quarterly 
premium.” At another point he wae aeked, "Thie amount was 
due on the note, including interest?" and he anevered, 
"Yes Six," 


fhe fourth payment celled for by the defendent's 
note amounted to £115.90 on ite due date, which, under the 
terms of the note, wae $110.358,¥ith interest, The defente 
ant admits in his testimony that he wes unable to sake that 
fourth payment when it was due, and he asked for and was 
given further time. It seeme very strange thet he should 
eend twe checks, one in Gectober 1922, and the other in 
dameary, 192%, claiming thet they were sent in payment of 
the fourth inetaliaent on his note, and both of these checks 
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whould be for just the seount of the quarterly premium called 
for by the policy, and that they should beth be sent just 

at the time such premiues vere due under the terms of the 
policy, taking inte conaidorstion the 30 days ef grace alloweg 
ond that the last one should have, enclosed with it, «hen it 
wee gent to the Gompany, the notice which the latter had sent 
to the defendant, advising him that » quarterly premium was 
due. It ie sles strange, if the defendant claimed thet the 
payaent he sent im Oeteber, 19°22, paid up bis note and 

{as he new claims) he cancelled hie policy, that he should 
thereafter, (when he found that the Company claimed he had 
paid a quarterly premium instead of paying up hie nete) ine 
stead of standing his ground, send the Company another cheek, 
whieh he deseribea in bis teetimony as a second peyment for 
the onme thinge I¢ would alee be expected, if he considered 
the eheck he sent in Ogtober, 1923, a payment of the balance 
due on his note, that he would demand the csanecllation and 
return of bis note, which the record fails te whow he did; 
aud if he gancelled his policy at thet time, as he ecleains 

he did, the netural thing for him to do was, at least, to 
offer to surrender it. It ia net shown by the record that 
he did so, 


Furthermore, the recerd shore thet under date of 
May 23, 1923, after avother quarterly presium had come due 
and the defendent hed received further requests that he pay 
the balance still due om his note, he wrote aletter to the 
Home Office eof the Oompeny, saying, “By reason of ay inability 
to get edisfactory adjustaent from your lecel agency, i sm 
submitting the following te you in the hepe that you will 
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eee the injustice dom ye in this transaction." He then 
went on to explain in this letter, that he had been ine 
duced by & representative of the Gampany to convert his 

term polley into another, issued by the same Company, as 

the term policy was sppreaching expiration ond could not 

be renewed; thet he aaked the agent whether the policy 
suggested, oonfeained certain features which he hed in & 
policy of another company, which he was oorrying, hich, 

in the oaee of that policy, began after the firet year, 

and that the agent bed told bia it did, whereupon, he hed 
agreed to give up the term policy sn4 take the new one, 
which had been duly iseued to him. Ke explained further 
thet when he reeeived thie new policy he did not give 
attention to ite conditions, “pat a few months ago, when 

i had my policies 411 gone over by one who underst-nds 

the insurenge buginesn, I waa teld that my policy in the 
Bankers Life contained euch privileges, but only after 

three year's premiums hed been paid." He went on to exe 
Plain in this letter that thic me contrary to the undere 
atending he had received from the agent at the tine he had 
agreed to take the policy. ‘ic then vrete, "Of course,' be 
denies that auch privileges were promised, henee I offered 
to surrender the policy. At the seme time I think thet I 

am entitled te a pro zeta reimbursement for the amount thet 

I have paid on the basis that I have paid on the term policy, 
er to restore the torm policy i had for the unexpired period,* 
He then explained thet the Gompany*s loonl agent simply said 
thet if he didn't want the poliey, there was nothing te do but 
drop it, “ef which", the defendent continued, *I do not see 
the justice, as I have been carrying $1,000 insurance for 
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about $135.00 premium per annum plus the dividend, *hereas, 
on this policy 1 bave been paying $441.50, which I would 
gerry on if it contuined the privileges which I asked for 
and understocd that it would. Whet is your disposition in 
the antter? Pilense let me know, as i feel that thie policy 
was iesued to me under saisrepresentation.* 


In our opinion, this Letterowritten by the defende 
ant sonths after he olaima he head paid fhe balance due on 
hie note sn4 ceneolied his policy, is entirely inconsistent 
with that position, In this letter he merely exprescea dise 
sutiafaction with the conditione of his new selicy, end says 
that he feele the Company ought tc convert it brick again, in 
effect, to the term form of policy which he hed been carrying, 
and let him ocntinue that for such period se was remaining 
im the term, ena, scoording te this letter, he not only does 
not write as though’he hed esneelled the policy, but even says 
he would carry it om, if it contdined theprivileges he undere 
@tood it did, 


In & number of regpects the testimony submitted by 
the ¢wo sides is in sharp conflict, This court is not ina 
position te way that the trial court made a finding egoinst 
the manifest weicht of the evidence, in concluding that the 
checks sent in by the defendant in Ogtober, 1977, and January 
1923, were not sent in payment of the belenece duc on the deo 
femtant’s nete, but in pryment of the cuarterly premiums, the 
cheeks being for the erect anount of these presiums and sent 
at or about their due detes. I¢ is cot surprising that the 
triel court declined to believe the defendant's contention» 
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that hie Ggteber check was sent in peyment of the lanes 

due on his note, although it was not for the amount due on 
that note but wis for the anount of the quarterly premius 
then due; and when the defendant found that the check had net 
been applied in poyment of the balence due on his note, he 
gent in another payment, not immediately, but waiting until 
the next quarterly premium was just due and the tine for its 
payuwient was about to expire, «nd then sent another check, for 
exnetly the enount of the quarterly premium, 


For the reasons stated the judgment of the Wuniecipel 
Gourt is effirned, 


SUMAMENT AFP TIRKED. 


O'CONNOR, Ped, 480 TAYLOR, J, SONCHR, 
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Ke REILLY, dol 
aa under the and 
of Prank illy & Ce,, OF GCAICAGG, 


Ww Opinion filed April 29, 1925, 
WR, JUSTICE THOMSOW delivered the opinion of the 


oor. 


The plaintiff, Simen, brought thie sactica in trover 
im the Municipal Court of Chicage, against the defendant, 
Reiliy, seeking to recover the value ef o#rtain bende which 
the plaintiff alleged the defendant hea converted toe his own 
uae, The trial was had Before the court withouwt a jury, os 
& reavlt of whieh, the eourt found the iseues fer the plaine 
Siff and seseoeed hie damages at the oum ef one cent. Jutg- 
ment boing entered ageinet the defendant for that aseunt and 
Mate, the plaintiff perfeeted thie appeal, 

It appears from the evidenes that the plaintiff 
Simen ani one Dunn, Bad entered into » contract, involving 
the purchace and sele of som real estate, wherein Duan agreed 
$9 m611 and Simon agreed te buy the property invelved, for 
the sum of 927,500. That contract called fer a final payment 
of $14,000, and previded that of evch payment $5,500 wan to 
be in bende of the Jackson Fire Brick Coupany, The real 
eetate broket whe negotiated thie contract was the defendant 
Reilly. On Mareh #0, 1935, the pisictiff delivered the 
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$5,900 in bonda, to apply on the purchases price of the property 
he wae buying from Dunn, to the defendant an4d reesived the 
defendant’s receipt therefor, Subsequentiy, for some reseon, 
thie real estate Cenl was abandoned and the plsintiff then 
acught the retwrn of $1,000 he had paid in earnest money, end 
alee the return of hia bends, The defendent refusing to dee 
liver the bends, the pisintiff brought thie setion agsinet his, 

The foregoing facta were brought out in the course 
cf the plaintiff's teetimony on the triel ef the case, The 
plaintiff then called the defendant on « witness, under section 
$3 of the Municips’ Cours Act, and he admitted that the bonds 
had been turned over to his attorney, ami he atated thet he was 
willing te produce them subject to « lien he claimed te have 
ageinet them, Forty seven of the bonds wore predused in gourt 
and tendered te the plaintiff, avbject te the lien which wae 
Glaimed; the tenter being refused, The bonds were offered and 
received in evidence, What the lion claimed by the defendant 
whe for, ie not suggeated, Presumably it wae fer ecaniacions. 
If so, the defentent might have « lien againet the $1,000 which 
hed been deposited as garneat money, wumier the terme of the contract, 
which ic in the vreoord, but no provigion i» there made for a 
1 ien sgaitet the bonds, 

The defendant introduced evidence in support of 

hie centention that neither the Jackeon Fire Brick Company, the 


wakeref the bende, nor the Guarantee Trust Company, the trustee 
named in the truet deed executed te secure payeent of the honda, 
had ever made application te the Seouritice Departwent of Illinsis 
fer a license $0 s@11 these bends, and in this ocnnectien the 
defendant contends that “the plaintiff ie nct in os pesiticon to 


eecure the aid of o sourt of law or eqidty in litigetion con 
eerning Illegal seeurities," The contention is untenable, 





, ha thy rae 
ate ‘ Shaye 


eeoaenn sie Ye oping conden et 0 wage of Hi at 
ott hwvtenes hein Leon, one eo maint a0 tus 







wit anit alias wtds pigeons wits a! iat he 
wate wait at deo diese oem staat 8 ’ nth 1 er 
aot eee alt % ad ee Sit ena ttene ate ey 
Ro tere « sohee rere i: das ibe fut had : coe 
ated ose fase estan atl hate we pau Sgt matt et » " 
ase at tadt betete os fea  yaerogta eit of ovo Samual sag 
wrt ee oma, ee 08s ae fee de ” ae wolrherg 















atte. Nenptte | — _ehacont oF. Pap ye ‘ oe : 
fastant mb net a pening oks, acs sat soonest, at davies 

a thi ge taste att ae en. ghee girl oie ta «eh fom oh Pha 
aakste G0 ght ats Peekege ane, @ wet idpte soba, tat | ee , 
eaMaae gate a suas ad seen semen, teoanan we See keane? | fates feat ce 

wot who svat ag we fe bnorna ‘7 fee. Saad oat ab, mM, th 








to Sraneyiee at ‘womohive fgeresce teahonten at 1. sae eh 
et ataagesd fois wae sanded’ eat sastt toe at t ite c a0 tae ef 










Pore? wd eyaeg9 08 peuryt anemone walt Ok witty . eb 

shed pit le Sopaweee auveee ae Duane Aweh poner oe on Serna 
nheaklil to ean enantett ne teamed ant ae takin Lt Lan ’ ' 

sity wattoranop whe eh Beye estan’ ound & hee ot ae oe kat rh ) 

so xo te teoq a ad doer ea, Mebentwoke eae pate nbaapee * | 

aOR ete Lpmuhens ak yotupe ne wat te. fam08 oe ele pet 





oe 


The questions invoiesa here arct Dad the defendant convert 
the plaintiff's» bends? If oo, what wan there veliue? On 

thowe matters, in such an action ae this, tha question of 
Whether the aale ef the bonds to the plaintiff saa subh as to 
be within #24 the provisions of the Seourities Aot, ie entirely 
imam terial, 

The defendant intredused further testimony in en 
effort te show that the bonita ware cf Little, if any, value, 
but thie testimony wae quite indefinite and unsatiafactory. 

The plaintiff contended in the trial court that he had made « 
Priva facie case aa to the value ©f the bonds, by showing 
their face value, and the argument ie made in thie court, in 
behalf of the plaintiff, thay in the absence of proof te the 
etntrary, 1% whould be bold that the face value of the bonds 
woe their rani value, It has been held that in trover for 
conversion of a bond, check, note, or the like, such seourities 
have, prime facie, their face value, because they axe ebli- 
gations to pay money, They are presumed te be worth their face 
value because svecyone ia epreaunmed to be aplvent ond have 
sufficient property to pay bie debts, Amerigan Express Ge. v, 
Parecns, 44 122, $13; Unies Pregt Cc. v. Rigtien, 83 141, 488; 
Hayes v. Moye. bife Ino.Go,, 125 Il, 656; The Poopls v. Dubie, 
ao Ili, 876, 381; Baboeok v. Harzagh, 820 Ill. 415, 419; 
Youneyyiot v. Hunters, 927 121, App, 152, 159, 

The plainstif? having sade out « prime facie case to 
the effeet that hie seagure of damages wan the face value of the 
bonds converted, 1% devolved upon the defendant te produce teati- 
mony to overcome thet prime facie cave, The only showing made 
by the defendant on that issue wae by the testiaony of «a witness 
to the effeet that in 1923, he had gone down to Tennessee and 
examined the recerda ef "that county" concerning the property of 
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the Jackoon Fire Brick Company, Just what eounty the testimony 
referred to in not shown, He teatified that he found there a 
record of 2 trust daed, conveying the property of the Company, 
purporting te secure \&> bond isvue of $150,000, He alse testi- 
fied that this wae the only trust deed on reeurd, but "in the 
office of the Reverder of Deads, the day I sae there, wae 4 trust 
deed made by the dacksen Five Brick Company te the Guarantee Trust 
Company, purporting to secure a bond teave of $1,000,000, againat 
the same property." Thies witness teetified that the latter deed 
wae net of reuord, ami in his pree@nee it ees plsced in en on 
Veolope addressed te thea Guarantee Truat Company of Chicago, He 
further testified that thie letter deed wae the one purporting 
t® s@eure the bonda invelved in thie case, This witness alae 
teatified te the physicsl oppeurance of the preperty of the 
Company in Tennessee; that the plant was net operating; that 

he waa there just one day; and he Geseribed the property in the 
gouree OF Ris teatiaeny in some detadl, He testified that he 

had no experience in aonmection with that sort of « plant. Be 
gave no testimony o¢ to the value of the plant, On cross-exeminat hen 
thic witness teatified that the Guarantee Truct Company had sade 
some sales of these bonds and "the price at which they sold ranged 
from any price they could get, from fifty cents on the dollar 

up to a dollar five,* 

In eur opinion, the evidence eubmitted by the de- 
fentnont exe not sufficient te overcome the plaintiff's priga 
facie esee ae te his weawure of damages, It is not sheen that 
the trust deed aceuring the bonds in qieetion wae never recorded 
of wae not such as to give proper security for the payment of 
these bende, and it is not chown thet the bonds ware worth less 
than their face, and if #0, ‘what, Under these eireumstances, 


we prs of the opinion tha=the trial court, in asurding damages 
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to the plaintiff should hove fixed them ef the face value 
ef the bonds, 

im the brief filed by tie defendant im thia court, his 
so wrussaa af ter aetting fezth in hie “brief of points” ten pointe 
and Piteg/autherivien, opens hie tue page argument by seyingt 
"tn exemination of the gsaea oited in the brief of pelata and 
a fuir onalyeie of the svidence heard by the trial court will 
genvince the teviewing court thet the judgment in thin case 
should be affiresd or jJuignent should be entered ia thie gourt 
ov in the court below, fer the defendant because the pleine 
442f ic net is «a pesdtion to segure the asic uf a court of jaw 
er emuity in litigation ocneerning illegei sedurities,* In 
ether words, after waking ton points and elting fifty three 
@utherities in bic brief ef pointe, oouncel telis thie ecurt 
than on @yasdnation of the suthorities sc cited ané « feir 
éhhiyeie of the evidenes heuer by the court, «411 econvirce us 
that the judgment appealed free should either he effirced or 
reversed, He thon proceeds, ter the Balence of the twc page 
argueent, without making « oingle reference tc any one of his 
fifty theese sutheritics cr a single stetement clout the evie 
gence, Te put it mildiy, euch a brief in witerly ueelece in 
any gourt, 

Tor the respons we have atetet, the Sudgeent cf the 
Rumieipal Court i# reverwed and judgment te entered here for 
the plaintiff for the sum of $f, °O00,G0, «ith interest at five 
per cent, fres Apri 20, Leos, (chicty days after the bende were 
delivered to the defendant, ehich was the date on ehich the 
pletntit’ testified be asked the defertont te return his bonds) 
acwenting in 221 te $6, 026,00, 


JUDGMENT REVERSED AWD JUDGMENT HERE. 
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a LAL Goa 
APPEAL FROM 
GIROWIT COURT, 
COOK COUNTY, 





Opinion filed April 29, 1935. 


WR. GUSTICR THOMSOH delivered the opinion of 
the sourt. 


The plaintiff, Fort vearbern Furniture Coapany 
Drought thie action in the Circuit Court ef Cook County, 
on to promissory notes, tech for the sum of $1206.40, 
The notes were signed by the @@llipelis Furniture Company, 
_< and endorsed by the American Furniture Company, by Hyman 
Rach, ®ervice of summons wae had on the aaker only. The 
defendant filed a ples of the gomeral issue, notice of sete 
off and affidevit of defense, admitting execution of the 
notes but alleging that it had a set-off egeinst the olain- 
tiff in the sum of $7500.00, mn motion of the plaintiff the 
defendant wae ordered to file a bill of perticulars. This 
wae filled, and on plaintiff's notion, it wos stricken and 
defendont eae given leeve te file on amended bill of parti- 
galare in connection with ite claim for set-off. The amended 
bili of particulars was filed, and egain, on pleintiff's 
motion, it wae stricken, together with the notice of elsia 
for set-off end the affidavit of defense, and thereupon, the 
court, for want of on affidavit of defense, assenred the 
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plaintiff's damages at $2592.80, and entered judgement 
agtinet the defenisnt for thet amount and coste. 


Gounsel for the defendant states in the brief 
filed in this court, that an appeal we prayed by the deo 
fenéant from the order striking the smended bill of pare 
ticulare and the affidevit of defense ond aaveasing the plain- 
tiffs damages and in entering judgeent thereon, which was 
alioved, fhe record shows thet no such apres] was preyed 
OF allowed. GO, the contrary, tro deys after theee orders 
were entered, the defeniont submitted « motion to vacate 
the orders end judgnent previously entered, which sotion 
the trial court overruled and the appeal which hae been 
perfected in thie court is an appeal from the order of the 
triel court denying that motion te vacate. 


The only srgwacnt represented by the defendant in 
this court in supperteof ite appeal is te the effeet that ite 
amended bill of partiqulars wee aufficient and that the trial 
court erred in allowing the plaintiff's motion te strike 
it, and in striking the defendant's affidavit of defense, 
and aseeesing damages and entering judguent axainst the 
defendant. As pointed out by thie court in Lake Shore Sand 
Ses ¥-Goodmen, 85 Ill. App. 363, on appesl from en order 
denying a motion to set aside a judguent, brings up nothing 
for review in thie court except the order from ehich the 
apoeal was preyed, and on such sppenl this court is precluded 
from considering any alleged error claimed to heve oocurred 
in the eourse of the trial or in the entering of the judgment. 
So far ag the record shows, the defendant ande no shoving 
whatever in support ef ite aetion to veoate, snd no arguuent 
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is ande in this court with regard to the setion of the 
trinl court in denying the motion to vaente, 


Yor the reasons stated, the judgeent of the Tire 
eult Gourt is affirmeds 


FUNGHENT APPIRMED, 


O° OONHOR, Pod, AND TAYLOR, J. GONQUA, 
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BRROR 26 MURICIPAL COURT 
OF CHICAGO, 





WR, TUOTICR JORNSTOM VALIVERRD TER OPINION OF THE COURT. 


Thie is an appeal by Leuls G, Nieman ond Flias 
Nieman, the defendentsa, from a judgnent on w verdict in the 
gum of $287.50 against the defendants in on sotion brought by 
Deree & Company, the plaintiff, 

The enly grounds on which the defendants ask for 
& reversal of the judguont relate to the evidence, and as there 
ie ne bili of exceptions im the reeerd the questions cannot be 
considered, 


fhe Judgment of the trial court fie affirmed, 
AVP IREDD. 


NeSurely, ?. J., ond Matchett, J., concur, 





— ies ah “ey ay ; > oi Poel aot | a, wena a . 
3 ee SA ect ie et 






eee xabe =e wou ae ed open ere = 








okie sine, ‘aba Aabae We aes on = oe abe. shite 
‘eee ak foterey mR ateeeheh < = onan “ey sie Saes"tne de eee se | 
wa iurers epilea ay 42 aEoaioa tak mt Mamas OF OEE MD ame 
: aed someed 8 sonst 
eset iby wernt wae Aa detet ae eivyerg canal WER eae 
eRe te iki ,deaen ive ae we ita smecaphey one te dorrevet # 
ot drentaoo asteik tinue watt bieees ee re gine unas. Te cee wae 











ower Er he #5 deus igres nig ‘te as past te 


sudiaay ..¢ .eteniied Bee aS ot yxtetel 






o¢1.A. 651 


PRAL, FROM GUPZRIGOR COUT 
OF COOK COUNTY, 





\ oe 
BA. JUBTICR JOMNSTON DALIVERED TMK OPINION OF THR come. 


Shie io an agtion ef asewpsit brought by Carl 
@harhardt, the plaintiff, against Frederick ¥. Proudfoot and 
Lucius 5, Brown, the defendacte, te reeover damages fer an 
alleged breach of contract on the part of the defentanta. 

Service was not obtained on iuciue 5. Brown, as he was a 
noneresident. He 414 not enter his appearance, 

The case was tried befere a jury aid the jury 
rendered a verdict againat the feffentant Prederick *. Proud- 
foot in the sum of $2760. Judymont wan entered on the verdioet. 
From the Judgment the defendant prosseuted thie appeal. 

The only question in the case is whether the rare 
dict ie manifestly against the weight of the evidence, 

The ieaves in the ease relate to transactions con} 
eerning certain buildings situated in the city ef Chicage, know 
ae the Leseing and Lessing Amnex buildings, of which Luctue 5S. 
Brown was the owner, 

The evidence, in addition to being largely docwsen- 
tary, coneinte of oral testimony deseribing in detail the various 
transactions in regard to the bulldings. Ye de not deem it neces~ 
sary to state ali of the evidence, We shall morely set out enough 
te render intelligible the material questions involved, 

Brown an@ Shrhardt beeswe sequainted sometime before 


January er February, 1919, in « conversation over the telephone. 
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At the time Brown was in the city of Penencola, Flerida, wd Thre 
hardt was in the city of Ghicage, Nliimois, After the telephone 
gonversation, mowely, abeut January er February, 1919, Brown ame 
te Ghicago and he wd Shrhardt met, 

At this time Brown was in financial 4iffiowlties in 
regard te the buildings. A Siret mertgage was being foreclesed 
and the foreclosure had proceeded as far an the dearse of enle, 

The equity of redemption bad about o year to rum. Approximately 
$325,000 wae necessary to redeem the property. Brown and Ehrhardt 
had negetiations in respect of the buildings, whieh resulted in the 
sigeing ef certain written agreements by then, 

on February 6, 1919, the follewing agreement was aligned 
by Browns 


"Chicago, Tll., Feb. 6th, 1919. 
Carl Shrbardt, 
Beecher, 111. 


Dear Sirs 

With the anderstan¢cing that yeu will protect ine 
terest as disclosed by my affiduvit im your possession, in 
the Lessing and Leesing Annex veanesnae situated in Chicage, 
Hlineis, by bringing suit through a Chicago lawyer to set 
aside the second Mortgage Bend Iasue of Three Hundred Thousand 
Bellare now filed ef reeeard againat the gery | you to pay 
el) eoste of litigation; i hereby assign and t Claim an une 
divided oncehalf interest in the Leseing and Leosing Annex, 
Chicage, iilinels, te you. You are alae given the right te 
— or sell the property subjeet te my acceptance of the 

Yours very truly 
{Gignea) iL, é. brown, * 


February 14, 1910, the following agreement was en- 
tered ints between Brown and Bhrhardt: 


“Memorandum ef Agresment, made and ontered into this 

14th day of February, A. D. 1919, by and between Carl EBhre 
a of ens — County, falineis, party ef the first 
p and Lucius 0. Brown, of Pensacola, Flerid 
second part. i ‘ or oe 

party of the firet part here agress to consumuate 
the ae age gy dnote ™ 

sti ® is te preecure a latter from €,.¢. Mitchell of 
G, @, Mitchell & Company of Chicago, Tllineis, to a prospective 
purchaser fer the property known as The Leasing and Annex,<«+# 
at a price of Your Hundred Fifty Thousand Deliars (3486,000, 00) 


* 
Seeond: When this Contrast is signed, then the party of 
the first part agrees to negotiate the purchase ef the he a 


aa 


relay’ 
askin me eee 


one fw yohbanss efenanon wis cht ek nk A ee ome ony al e 
sacle Lied 89 tena Aa ‘ 
wae sioowl 4 RENE eens eae pee wetness , aetiautereon — 
a eat ome a a yenoitk oa 
rik ebiinon RVD ‘fateaials ot lane aero eta hg. alk i. fe 
Sonninnis? naiodk bow ayaytsem deal? & : wget 
aohee “te ores at ae sak my ietvopocy ‘ind eumeteo ce 
ee pastas de 
bitte tae oon eeagery, ae eee on wsamnenon 
wad ak fend Leaeen ste dae eth Lied ent ie seen ve ‘. fa eRe Ae Eye 
| ett a etumenese nesobwe a 7 ¥ “a 
























} 


EOE 2098 halal fat ie si a 5 an ah 


HEE ABS — ne it renee t wee aod wes fan aig 
sHehe eR ey VRRIS Ty Gat olomht  Peetad 
cugesBhe at boneden login lier honat haa hae ed 5 
Be ee Re wong 6 a st hao yer Pe Aird Saal gy 
See ee ce ace oe Rg eoyewed | art 
aD aye Rh an Shag Ce hodth woe 
oy feo ait By Disg bie obete ‘yom l . ova 
ities a3 ak a # 








agro HR BER Bs Ai “hak 
we HME eek may Rete we eek eee 
eel Sy hiidiaeiishiiced Yat tad helaaloks pon dandy fs A 


AE Eee Stet 
ne oe Legh 


Oe ee ee Le ee ae ee  ) il 
1a ko seer aeented Henk beted - 


— Proak che be Weak or a gl ge 1 dg vs 
al ie eee Rem Paws wi ha 
twrts ale De tae vareaseel Se om dele ce egeg bt A 

weld “tin a ae pee hrest ,adignenaet M6 evant fi “stan iar 


wPacsiown M9 aa wean qed deed Seat we %e ue ao 


Tere eins cuyia a 
‘te ££ ly pee eties Wk ah 
ortionge ae ee oe ms BLS eave 
; wane Sy aieas Le Re! Hh | , la 
£4: co Mint g ah ae} owntted haaiatat va era 








were bends om the shove deseribed premises consisting of 
thi 7 (8) bonds of Ten Thousand Dollars (910,000.00) each, 
mew hold the Reeciver of the Heard National Bank of Jack- 
sonville rida, at a price not exeeeding Thirty Thousand 
Pellare ($50,000.00) including a eertain nete of Five Theyusand 
Dollars ($5,000,00) held by enld Heoelver and signed by LL, 5G, 
Brown, enid note to be turned over to lL, 3. Brown, The right 
ie reserved by said i. 4, Brown to acquire the bonds at any 
price less than thirty Thousand Dollars (936,000.00), together 
with atove mentioned nete, to be turned in upen this agreement 
at the sace price that he purchases the same, he te retain note, 

Thirds When the above conditions are met, then the party 
ef the first part is to arrange to take up the first mortgage 
om said property, that ia, the first mortgege shall be purchased 
from the Trustees of the Lehman Estate for am omeunt not exe 
eeeting the deeres entered by the court, minus all credits due 
on saecount of rents, ete, 

The party of the weeond part hereto agrees to deposit his 
quiteolaim deed om the abeve deseribed promises in eserew with 
the Chicago Title & Trust Company, md it is hereby agreed 
beth parties that all pavers connected with thie 4eal and al 
moneys recvived in this deal shell be dengesited with the Chicage 
Title & Trust Company in escrow, and the Chicago Title & Trust 
Compony shali be direeted to pay the different iteae abeve stated 
to the vreepective parties, snd the surplus money shall be paid as 
follows: Fifty (80) per cent of the ourplus ehali be paid te the 
party of the first part and fifty (S50) per gent shall be paid te 
the party of the second part, and the Chicago Title 4 Trust Com- 
pany shall be directed by an secrow agreement to fulfill all 
conditions herein, 

It ia alee agreed tiat the party of the second part, if 
necessary, siiall deliver to the Chicage Title & Trust Company any 
disclaimer on the abeve premises by 7. J, Heard whieh may be ree 

rea by the Chisago Title & Trust Compeny in order for them to 
ssue their guarantees pelisy on the above described premises. The 
expences Yor issuing a guarantee policy om the above dosaribed 
prenieses to the purehaser shall be treated as an item of ex- 
ense, ani if it is neeeseary to negotiate a new first mortgage 
oon on the eaid premises in order to slese this deal, the ax- 
pense of said loan shall te borne by the party of the first part. 

In witness whereof, the porties hereto have hereunte set 
their hands ond seals the day ond year first asbeve written. 

Cari Ehrhardt, al 
le &, Brom, Seal }* 


Vebruary 15, 1010, the fellewing affidavit was usde by 
Brown: 


“Lucius 5S, Brown, on thie Lith day eof February, A, B. 1919, 
firat being duly erorm on oath, deposes and aaye that he resides 
in la, Florida; further, that he is tho same Lucius 5, 
Brown who holds title te the follewing legally deacribed property 
teewit: (The description follews) «sere 

Furtherzora, the deponent seye that on or abeut the Teenty- 
eighth (28th) day of October, 4. . 1916, he signed a vertain 
Trust Deed and Bends, said Trust Deed recorded a5 document number 
5945346, and depenent further aays that said Trust Deed and Sonds 
were Left with the Chicage Title & Trust Company, a sorperatien 
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of the State of Tilinois, od that he, sald Lucius 5, Brown, 
4id not reeeive any consideration whatsoever from er through 
the enid Chicago Title & Trust Company ner has he ever re- 
eeived any eenelideration from or through them or ethers, 

Therefore, the deyenent, Lucius 5, Brown, gives Notice 
te the Yorld of his intention te bring euit in a ceurt of 
Gook County, State of Thiimeis, for the resovery of sald 
Trust Deed ond Bonds recoried as Decunent to, 5,986,346, 

Vurther the denonent sayeth not, 

(Signed) Lucius 5. Brown,* 


¥ebruary 19, 1919, m@ opoliantion waa made by 
Bhrhardt for a lean of $376,000 from G, G, Mitchell & Ge. 
The application ia as follows: 


"Chicago, Feby. 19, 1019. 
@. G. Mitenera 
Title and trust Building, Chieage. 


You are hereby suthorized te negotinte for me a lean of 

le ed payable $1000,00 per month for 77 months and balanee 
906,600,00 dye at end of eigntieth month, te bear interest 
from the date thie spelicetion is accepted at 6 per emt per 
annum, payable semieannually, evideneed by judgsent principal 
and interest netes, in gold eoim ef the United States of 
America, of the present standard of weight and fineness end 
secured by 2 Firtt Hortqage or Trust Deed of your ueual form, 
constituting a first and enly lien free from dower, homestead 
er other righte on the folle feseribed real estates The 
Leeving Aparteents and the Leeo Annex. *°* Gaid premises 
are free and clear frem encumbranes of any and every Kind and 
deverintion except an encushrance lat, $400,000, And $500,000 
to Lehmen estate ond Chi Title & Trust Co, Truntec, tue nor. 
I have authority te enewsber the same, ond there ia no person 
in peceession of aaid presises or any part thereef cleiming 
aaiveresly to me, 

Title te property in Luelue 5, Brown « I have contrast 
of purehane from Brown, The nane of my wife is Flera H,” 
Bhrhardt and she will sign Trust Deed. 

i agree to fursiesh a mertyvsge ooliey ef title insurance 
to be made by companies you shall designate, covering and 
showing said loan te be a firat ond emly valid liem on the 
above deseribed premises, 

You are hereby sutheriaed, but mot beund, in behalf of 
myself, my heira, ase#igne ond grantess, umtil ahi indebtede 
ness secured by the above Trust Deed ie fully paid, te place 
at board rates in such companies ss you may select, all ine 
surance upen all buildings and isprovements on said premises 
fer the full ineurable value of the same, each policy te run 
Ter sueh time, not exeeeding five years, as you say deem 
proper, and te contain proper less ¢lauges. 

As compensation for your services in placing such in- 
surance you shell be entitled te any conmiesion at regular 
beard rates obtained by you, amd all premiums en said polie 
oles I agree to pay promptly on demand, 

Guarantee ani inguranes policies te be held by you or 
the owner ef said principal note as collateral with said lean 
and kept witil lean ie paid, 
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In consideration of this application I agree to pay 
all expenses or advances made or incurred for guarantee peli-+ 
eles, recording, insurance, taxes, or for the removal of 
liens or claims againet pala premisee and te pay as commin- 
sion 5 per gent om the amewnt of said lean, ali of which 
amounts may be deducted from any loan cbtainet if net pree 
viously paid by me. 

Remarke: iI az refinaneing the abeve propertics and 
purchasing them as an iluvestmont, 
{ Aigned} Carl Zhrharat (feel).” 


In connection with thia application the following 
escro¥ agreement, sisgned by Shrhardt and Brown, wae delivered te 
the Chicago Title @ Trust Company: 

"S, #34963 Chicago, February 71, 1919. 
Chicage Title & Trust Company 


Luctue % Brown deposite a quiteciaim deed from binself 
ant wife to Carl Whrhardt, conveying: 

Lote 15, 14, 15 ond 16 in Bloek 1 in Gilbert Nyb ards 
Addition to Chicags, a aubdivicion in the 5,8,.¢ of the E,¥, 
4 of Segtion 28, 4%eld in o,. &, I, 

Alas, Leta Llt-1Se16 in Bleek 3 in Lelioyne's Subdivision 
< + ae ag ay aeres of the &. 4 of the H. ¥, 2 ef Sea, 25e4iel4 
TH te e 

Joho J. Heard ia te doposit a exit claim deed from hime 
eelf and wife to Cari Shrhardt te said premises, sleo a dis- 
mad by himeelf ana wife of any interest in sald premises; 

RO 


Signed duplicate of an order to G. L. Filiions, Receiver 
for the Keerd Eatienal Sank of Jacksonville, Florida, author- 
izing the sale of trust deed recorded as Doe, 8995346, and 
bonds for the awa of $26,000, 

G. ke Wilidase is to deposit as Receiver for the Neard 
Sational Sank of Jacks nville, Florida, « trust deed from 
Luctus 3, Brown to the Chicage Title ond Trust Compeny énted 
GCetober 28th, 1916, and reeorded in Cook County, ULlineis, 
Bovember tnd, 1916, ae ¢ocument 5955546, aleo 30 bonds for 
$10,000 each seoured by said trust deed. 

Aleo a promieasory nete signed by L. 3%. Brown dated pay- 
oe to the order of the Heard Haticenal Bank in the sum of 

$8,000, 

Carl Ehrhardt is to deposit a trust deed from hinself 
ond wife to the Grieage Title & Trust Os., conveying said 

henge and given te secure an indebtedness amounting te 
78,206, 

Aigo a trust deed from himeelf and wife to Ghicage Title 
and Trust Oe, and a principal note fer $37,506, payable en or 
bafore April 11, 1919, with interest at the rate of six per 
eent per annum, payable senieonnualiy,. 

GS. G. Hitehell 4 Go, are to deposit 2375,000, 

A® Boon af O11 deposits have been made herewith, you are 
then authorized and direeted to record said trust deeds from 
eaid Shrhardt above mentioned, and providing the reeerds of 
Geok Sounty shew no other conveyance, liens, fuiquents or ine 
oumbrances affecting the titie te said premises since July 
Sima, 1915, an¢ prier te the reeording of said truet deed, 
you are then authorized ani directed te record the quit claim 
deed from said Brown te said Bhrhardt, end if in your opinien 
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4t becomes necesoary to reeord the quit ainim deed from nid 

7, 3, Board to said Bhrbhardt, you sre authorized so to do, end 
ae soon af you are prepared issue your ve ($375,000 
guaranty oliey in the usunl form, guarantecing the truet deed 
securing above montione?, to be a first lien om oni? presiner, 
subject anly te 

1. Keehanies Lien Claim, if any, where mo notice thereof 
appears of record, 

. Special Ansesomante not confirmed, or confirmed after 
July 22n4, 1912. 

53. Taxes for the yoar 1915, 

4. All ineatalimente ef special anseennent Yarrant 43453. 
falling tue after 1919, 

5. Existing Leases, 

You are then hereby authorized and directed te 4 sburse 
osid money ae follows: 

1. Pay a owe oulficient te obtain a release of trust deed 
Yeoorded ans Doc. 4831306, and diemiesai of wuit in case 
#2436030 Oireult Court, lnciuding the diseharge of the Seceiver 
therein, 

2, Pay &. Lb. Williams, Receiver, for the Heard Kational 
Bank of Jacxsonville, Plerids, $26,000 and cance) trust deed 
resorded ap Unc. 8903346 snd the tends secured thereby, snd 
release the same. 

3. Pay installment of apesial acseesoment warrant #43362 
felling due in 1919. 

4, Redeem from all tax sales whieh the Chieago Title & 
Truzt Co. consider liens on said premises, 

S. Fay a sum gulficlent to ebtain + release of a judaaemt 
in ease 2.56908 Cireult Court. 

6. Pay te the Chisago Title & Trast Co. fer guaranty 
ayant reeording fees and escrow fre. 

. Fay €, G, Mitchell & Co. commission ant cont of print- 
ing bonds. 

8 Pay Balance as directe’ by Carl Mhrhardt. 

%, COmneed said $5,000 nete o° sai@ L. 3, Brown and deliver 
name to him, 

10, Deliver $37,506 mote to lacius 5. Brown, 

If all of eald depesite are not deposited berevith on er 
before Mareh 72, 1919, then aay of said deposite so made are 
te ba returned to the respestive Aepoaltere upen demand, 

stoned) Lucius S, Brow, 
Signed Garl Shrberdt.* 


February 25, 1919, G. ©, Hitehell wrote the following letter 
te the Chieage Title & Trust Company agrecing to make o loan of 
$375,000 ex the property: 


"“¥ebruary TwentyeFifth, 1919. 
Chicage Titiec & Truat Company, 
69 West Yashington Street, 


Chicage. 
Attention Mir, %,. 0, Jenkina,. 
Gentlemen: 

At the suggestion of kr, ©. VY, Yhite we are writing to 
advise you that we have agreed te wake aw loam of $576,000 on 
the Leesiag Apartments and Lessing Annex, said loan te be 
signed by Ur. Gari Shrhardt, fe would greatly appreciate it 
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if you would advise us imuedtately upon receipt of the second 
mortgage bonds now eutetanding and othey inetruments necen- 
enry to complete thie title, so that we may prepare our trust 
Dest fer resort. 
Youre very truly, 
(Signed) ©. ©. Miteneli, 
Preetdert.* 
Warch 6, 1919, treen wrete the fellewing letter to 
the Chigage Title & Truet Company, extending the eserow agree< 
ments 


“Karen 6, 1P1e. 
¢ 3, Jenkinn, Beqes 
Chicage Title & Trust Ce. 
a1 80 
Carl Ehrhardt, Chicago, Til, 
Under Eserew 734963, you are hereby instructed to ox- 
tend time ef Aegositea from ch. 22, 1019, te Hept. 22,1919. 
¢ L,. 8. Brown, * 
Marek 6, 1919, the following agreement vas signed 
by Brown and Ehxkardt: 
“in consideration by Lucius &. Brom of extension ef 
Racrow (34963; “e hereb: naee te bevin sult at once to 
Fevover atcond sortgage bend, ond have trust deed oo . 
sane expunged from record. * slee in further eonsiderat 
agree to bear all expenser of suit or otherwise ond further 
it 1s agreed that the grene profit ia to be divided equally 
or Tiftyefifty basia botwsen Breen ond Whrnardt upon sale 
of preperty. 
des s. Brown, 
Carl Shrhardt 
By Ge 4. tntte, 
Rin Agent. * 
The $360,000 of bonds were delivered by Brown to the 
Heard Hational Bank of Jacksonville, Flerida, apperentiy with the 
expectation that the Bank either would land him the meney on the 
bends or aeli the bonds fer him, Subsequent to the delivery of 
the bonda te the bank by Brown, the benk failed and ¢, i. 
Wilkinson ae appointed recelver and took peanession of the 
bends, The receiver Tilkinsen offered the bende fer sale and 
Hhrherdt attempted te buy the bende. He sent ©. “ilbur Shite 


te Florida for that purpese. White meade an weucessafél bid 


for the bends. Albert #, fiaywood bought the bende, 
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Mareh 17, 191%, « contract was entered inte between 


Brown and Shrhardt, parties of the firet part, and Frederick ¥. 

Proudfoot, party of the second part. This contract is the gone 

tract on which the action in the case at bar ie based. The cone 
tract contains recitals purpurting to explain the status of af- 

faire relative te the buildings at the time the contract was on- 
tered inte. The contract is as follews: 


"This Agreeent, mude and entered inte by and between 
i. & Brown and Carl Bhrhardt, sarties of the first part, and 
¥, ©, Proudfoot, party of the second part, Vitnessethi« 

That, Whereas, said parties have heretefore entared 
inte a Contract between thea for the handifmg, enle, «te, 
ef the Leesing Apartments and the Lessing Annex in ons ange, 
Tilinois, which said Contrast is now in forse and is te re« 
moin in foree pemmiing the iseues contemplated hereunder, 

’né Whereas, it is considered necessary tor the mutual 
protection and benefit of the onid porties that legal pro- 
eeodings be begun and presecuted to entublich the actual 
status of Three Runéred Thousand Deliare ($300,000.00) ef 
shieged bends, eecured by a second mortgage on said prope 
erties, snd ror in the sontrel and possession of one Albert 
¥, Ragwood and diverse other persons interested with him. 

Sew Therefore, in sonelteration of legal services 
already performed by sald second party ané to be performed 
by him im behalf of said first porties, the latter hereby 
agrees to employ and by these presents bo mgasge and empley 
the said party of the second part as and for their Selieiter 
and Counseler te conduet any oult or euite at iaw er in 
equity, that may seen neoeesary er expedient te bring and 
prosecute agsinat the alleged rishts ef the anid Albert *, 

aywood and all others in privity, ond eombination with him, 
under and by virtue of the poeseesion and retentien of Three 
Hundred Theusand Boliare ($300,060.00) werth of second mort} 
gage bonds, secured upon the gaid Lessing mid Lersing Amex, 

fad ag a further sotisideration between the parties here- 

to, it is end that full, frank amd open knowledge and dise 
eussion i be had by aka parties st all times relative te 
the matters and things involved and contemplated herein, and 
further agreed between them that ne settlement er compromise 
be made of any of the righte and interests herein referred to 
without being first submitted te each of the parties herete 
and their reaveetive consent and agreement te be obtained 
relative therete if poesible, but in any event the decision 
of any tve of the three parties herete shall be conclusive 
ond binding upon the third, 

And ae a further consideration of the abere the said 
first parties hereby agree as and for compensation to the 
gala seeond ep 4 hereutider, to pay bim such « eum ef money 
er the equivalent as shail equal one-quarter of whatever may 
accrue, come to ar be realised by sald parties of the first 
part jointly or severally from an4 cut of the interests new 
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existing or hereafter to be made and eetabliahed out of ony 
and all dealings, huidling, sale er otherwise whatsoever of 
the eaid ieesing and Leasing Annex ani the valid firet parties 
to better ascure the sald secend party sgeainet acelident, 
death or othurwiee and in further sonsideration of the above 
hereby and by these preagents do ausign and set over wito said 
second party, the aS oresaid eneequarter part and portion te 
be taken an4 possessed whonever desired and avaliable. 

Amdt 1t is further agreed between the parties hereto that 
said Carl Shrhardt shall pay and advance when neoesvary ali 
costs and expenses incidental to the preparation, prosecution 
and syecess of the Litigation contemplated herein and that 
there ehall be wo further evligatioan woom the parties of the 
firet part unto the warty of the seoond gart, them that sone 
tained herein aid upos gueceas of the plene and parpeses 
vererrad to. 

Witnesr the hand und eeale of the parties herete, made 
and entered inte, in triplicate, thie 17th day of Hareh,1919, 

Signed he 3S Brown, 
Signed) Carl Ehrhardt, 

By ©. % White, his * 
{ Signed) v5 ¥. Preudfoot,. 


Before Shrharét had met Proudfoot, Shite had e cone 
versation with Prowdfcet in «sich he tolé Preudfeot about "this 
particular deal,” and that he, White, represented Mhrhardt in 
the matter. While ales told “reudfoet that the right of redanpe 
tiem had about expired on the Lessing and the essing Annex 
bullidings, and that Brown held the right of redemption; that 
there were sone judymente sgeinet Brom, and that Brown was 
afraift te come to Chicags for that reason; that he, White, was 
going to induce him te come to Chivage to see if ke, Fhite, 
could get anything owt of the equity. White tela Proudfoot that 
he, Yaite, wanted Bhroardt protected “in thie astter ering to 
the fect that he wan going te put w «22% the nerdy that wae 
necessary for"® him, "nite, “te make trips te see if he eould 
not get possession of « svechd wmerigage egainct the property 
which was held against the property.” Prowdfocd tobd Phite that 
iv Yhite trought in Gerhardt, he, Proudfoot, would file « bill 
ad WoULG cop vesmt Earhart and Srewn tagesther, 

After Shite's intervice with Prowdfeet, White took 
Mhrherdt and Brow: to the office of Prewdfoot, ad the contract 
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eet out shove, inted Nareh 17, 1919, wae mtered inte between 
Shrheardt, Brown and Proudfeot. Mareh 25, 1919, guilt wae begun 
by Proudfoot on behalf of Shrhurdt wd Brown. The defendentea 
were Albert ¥. Hayvood end Sevton B. Lauren, The prayer of the 
bill was that the thirty bend¢s in the sue of $300,000 should be 
brought into court and delivered up for eancelistien, and that 
the trust deed securing the payeent of the bonds should be ree 
Leasei, According to the teatineny of Proudfoot ond Brown, they 
had a conversation with Ehybardt in Auguet, 1919, in which Brown 
told Shrbardt that he, Shrnardt, hai hed the exolusive right ef 
sale of the property for seven months and had done nothing, that 
Ehrherdt's “jig* was “up on Saptenber 22," 

Proudfoet testified that after Septewber 22, 1919, 
he bed a conversation with ®hite and Ehrhardt, in «hich fhrhardt 
eoid Brown was treating him, Ehrhardt, beily; that he, Proudfoot, 
told Bhrbardt that he, Bhrhardt, hed taken a let of Brown's time; 
that Browm “was wo acainet it,” ond that he, Srerhardt, hed better 
go ahead and see what he could 40; that he, Prowdrect, paid, “¥e 
ar¢ o31 trying te make the eale; new do something with it. The 
first fellew that ean put anything wp te Brown that is seeeptable, 
i think ean do business with him, ai¢ he will pay a good round 
compensation for the trouble, * 

Septeuber 23, 1919, brown wyete Bhrhardt and White 
the foliewing letter terminating his sgra@ement with thems 
“Seeseors. Carl Ehrhardt and ¢. ¥, White, 


Ghicage, filineis, 
Gentlemens 

It has been more than two woke since leaving Ghi- 
gage, during whieh time I heve not had ome word from you. 

It haw become neces inseeuch o8 our agreement 
has terminated te inform you te this effect. 

i want to render you every asaistance possible and 
would have granted an extension hed you evidenced any sign of 
am early sale, but you here net anything of e definite nature 
in sight, therefore, will call everything off umtil you consult 
with kr. Prowéfoot., I am asking Er. Prouéfeet to take up the 
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werk of handling this matter for the reanon that he is familiar 
with the detaile, and bas fone considerable work in this con- 
neation. 
Yours very truly, 
Le b&b. Brow,” 
Deeouber 1, 1919, Srown wrote Proudfoot the fellewing 
Letter asking Proudfoct to aot exelusively for him: 
“JSenninge, Pla., Dee. Lat, 191s. 
hr. ¥, ¥. Prowéfoot, 
Wiret Kat. Bank bieg. * 
Chisago, til, 
Dear Kr, Prevdfoats 
eeuble te my talk with yeu Just before leaving 
your city, 4 want to secure you again tast notwithstanding 
that I have severed ali conmneation whatsoever with Carl Bbre 
hardt, xe you knew; I new engage you exeleusively te act for 
me an my Tepresentative und attorney in fact, in all matters 
0 oie eonserning wy interests in The Leasing ond Leseing 
RX, 
for such serviaas as I shell expect of you, I hereby 
agree to pay you & Sum @qual to one-quarter of whatever I may 
rvesliae hereafter net from said propertias, 
L trust thie will meet with your arprevel and enlist 
your eariest so-oneration, 
Yours very truly, 
(adened) kL. 3. Brown,* 
thrtiardt made museroena sfferte during June er July, 
1919, sid August er September, 1919, tc dispose of Brown's equity 
in the property. Proudfoot nan inferued by Hhrhardt of these ef- 
ferte. In Geteber, 1919, Shrhard was s3111 negotiating in a deal 
begun in August or September, 1919, with a Br. Stenger, whe was 
the owner of a ranch in South Daxeta. Stenger came te Chicage 
in Geteber, 1919, sii Hhrardt tafermead Proudfoot that Stenger 
was in Chiongs. 
Bhrhardt testified that on Jonygary LO, 19%, he asked 
Preudfoet "if he had any deal on* in regard te the Lessing and 
Leasing Annex Dulidiags, wif that Freudfost aid he hed met. 
Proudfoot testified that aubeut January 5 or 6, 1900, Fhrherat 
asked him if there was a deal made om the Lesaing Annex, and that 


he teld Bhrhardt that there was “a aealopending with certsia 
CLevelend parties, but they had not seme through with the money, * 
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aud that he "4id not knew whether they wore going to er uot, * 

Jonuary 15, 1926, Proudfoot wrete oma signed in his 
own handwriting the fellewing telegram, which war sent te Brew 
by Snrhardt: 

"“Joanusry 13, LP20, 
To: L. & Brown, Jennings, Fis. 

deahi 2 eign contract fer ten thousand scream waine 
cusbered Georgia land ond fifteen thousand in cash for equity 
on faveryable wire money wil) be deposited with Chicage 
nara messi, (Gignes) %. 8, Proudfoct.* 

January 15, 1920, Proudfoot delivered to Judge Vail, 
who represented Frederick 4, Bartlett, a deed covering Jroen's 
interest in the Leseing and Leasing sonex bulidinga fer 356,006. 

Prowdfcot testified that whea the telegram of Jonuary 
13, 1970, wae sent he doses not think that he teld Uhrhardt that he 
wan then in negetiations with Fudge Vall er acyene te sell the 
property to Frederik A, Bartlett. 

AS She time the doed «ms 4aiivered by Prowdfeot to 
Sutge Voll the eult which Preudfost had Begum ae soliciter for 
Ehrhardt and Brewmm was still pending. Septexber 10, 1320, the 
sult was (icaiseed on the stipulation of the parties te the euit. 
Proudfoot signed the stipulation as “Selietter fer Compleirants.® 
Proudfoot testified that be 444 net seneider that he was siguing 
the stipulation we Shrhardt's seliciter; that Bhrnardt was a 
nominal compleinant. Prowéfeot aleo testified that he never 
made a Yormel withdrawal of his aepearamce as voliolter for 
Ehrhorat, 

The eubstaise of the contemtione of couneel fer 
defeniant Froudfoet are that “the intorests mad rights” of 
Shrhardt in the Leasing and Leseing Annex buildings: were 
contingent upon Bhrhardt's performance of his contract of 


Yevruary 14, 1919, the eserow agreement as partef that contrat, 
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end the extension ef the enerew agreement witil Septesher 22, 1919; 
that within the perie4’ of time whivh expired on September 47, 1919, 
neither Ehrhardt nor his agest, Whits, seared a purchaser of 
Brown's equity in the buildings at the purchase price of $450,000, 
nor a purchaser at ony setae that was satisfactory to Brown, 
Cewnee] for Zhrhardt maintain that the contract ef 
Yevruery 6, 1919, “expresees the intention of the parties and 
4efiners their righte;* that the contract referred to in the con- 
tract of March 17, 1910, between Ehrhardt, Brown ont Proudfoot, 
*sewla only be the sontrect of February 6, 1919;* that the cone 
tract of March 17, 1019, specifically provided that it “is te 
remain im feree pending the Lesues sontenpl ated hereunder;* that 
it also epecifically provided that "full, frank and open knovl sedge 
and discussion shall be had by ssi4 parties ot ail times relative 
te the mattere and things involved ond contemplated herein;* that 
4t further specifleally provided that “noe settlesent er compromise 
be made of the rights and interests herein referred to without 
being firet submitted ta each of the parties hereto and thair 
Teepective convent and agreement te be obtained relative thereto, 
if possible, but in any event the decision of any two of the 
three partion herete shall be conclusive and binding upon the 
third;” that this last epecifie provision would be scaningless 
*“4f Bhrhardt hod the duty of preeuring said thirty bends;" that 
further the provision in the centract of Mareh 17, 1919, that 
"Proudfoot was to be paid one-fourth of any profits reabised 
"by the parties jointly or severally * * out ef any and all 
dealings, handling, «ale or otherwiee' of said property establishes 
without question that the parties were not considering any special 
oF particular deal er sale and dewenstrates the falsenese of ape 
pellent's contention that Mirhardt was in duty bound te con awanate 
* Supposed deal then pending under the contract of February 14th 
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ana the everow of February Tlet, sat thet hie interest wae contine 
gent upon his suceessfully closing the 4eal,* 

In considering the evidence in this cage it must be 
verne in mind that Proudfoot ras the attorney of Mhrhardit. It is 
the duty of an aiterney te act toward hie elient with the most 
serupuleus good faith and fidelity: 6 Gerpue Junis, p. 6M; 
Miller *. Lioyd, 191 111, App. 230, 236, It is the duty of on 
attorney to diseloaé sll facte that may come to his knowledge 
aifeeting his client's interests in acy manmer, Milles v. Ligyd, 
Supra, (yp. 238). Am attorney eunnot wvail himeelf of any settle. 
ment obtained through on andue advantage, by withheldimg facts in 
his possession ae such attorney, Stakey, Adm's v. Sodze et al., 80 
Tll. 43, 45, 46. 

“e are of the epinion that there ie ample evidence te 
sustain the contentions ef the wisaimtiff; and ae the verdict of 
the jury was im faver of the vlisintiff, ce do net think the verdict 
should be cieturbed, 

Sounael for the deafentant, Preudfoot, contends that 
“the court erre¢d in refusing to give inetructions appearing on 
pages 174, 175, 176, 177, 174, 179, 140 and 141, am requested by 
the defendant.* The inetrustions are net set out in the brief 
ef sounsel for the defendant, Preudfeot, and the alleged errors 
are mot pointed out and argued. We presume the “pages” on shiek 
Counsel states that the instruetiene appear are the pages of the 
abstract. ‘This method of presenting inetrustions fer eoneiderae 
tion by « court of review has been held te be pasagnigrecnty Ganera) 


ELatere Supely Sompany v. Chard: 228 Il, 


ABR. 203, R06, 





We think that the jury were fully and fairly instructed 


on the material feeuee in tha euge, 
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Counsel for the defeniant, Prowdfeet, further contends 
that "the court erred in refuciny to allow the defentant te show 
the varicus sote of the parties in the matter of withdrewing the 
eserow oni of canceliing Bhrhardt's contract with Brown," The 
evidence referred to ie not indicated ond the phrase “various 
aota of the parties” ie too vague and indefinite te enable us te 
determine what acts are meant. In order that the objection may be 
reviewed, counsel for the defendant sheuld have pointed out the 
partioviar ecte referred to. Strodtmqann v. County of Benard, 183 
TRl. 155, 256; Cy & Ao Re By Sa. ve. Gtrawkoard Gp., IPO 112., 266, 
276; Eatek vv. As i+, 185 TL. App. 261, 262. 

We are of the opinion that the Judgnent of the trial 
court should be affirmed. 





AYFIRMED, 


MeGurely, ?. J., m4 Watehett, J., concur. 
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CSETRAL BOND A MORTGAGE CovPakY, 
Plaintiff in Srrer, 


2371.A. 659 


AGR TO MURICTPAL COURT 
@? CHICAIO. 


BR, JUXTICK JOHESTOR DELIVERED THE GPINIOR OF THE COURT. 


error p¥oseouted 
this is a writ of/by the Central Bond & sertenge 


Sempany, the claintirr, from an erder of the Bunicipal court 

of Chicago denying the reliel praye: for in a petitien filled by 
the plaintiff te exounge from the recerd certain orders entered 
in an action brought by the plaintiff against Jabn Roeser, the 
defentant, om an allege’ breach of contract ty the defendant. 

In the ericinal action broucht ty the visintiff ageinst the de- 
feniant, hen the esas was enliet far trial the defendant failed 
to appear. The plaintiff preeesded to trial before a jury and 
on Marsh 25, 1925, obtained a verdict in the eum of 51160. 

Bay 12, 1925, fortyeseven days after the entry of 
the judgment, the defendant made « =otien ta vacate and set aside 
the juément. in support of the setion the 4efendant Tiled the 
Teliewving affidavit: 


"Albert K. Charles bg | firet duly sworn on oath, states 
that he in the attorney for John Aesser, defendant in the shove 
entitled cause. 

Affient further states that on March 26, 1923, sn 
——— judgment wag rendered against the defentant, John a 

said gaure for the eum of Eleven Hundred Sixty Doliare and 
costs, smd that execution thereon was issued May 4, 1923. 
“a yf Song B wig Ragen enon oe — a ag mg i the 
eago Sar since and practic coutinwueusl 
courte of Cook County,’ Ulineis. . 

Affiant further states that fer the part tro years he 
has —— as his special stenographer one Kies Kleth; that 
as Pp of her 4uties she leoks after the court enlls of eases 
ef which this affiant is attorney, and that said Biss Aloth 
has been diligent an¢ eareful ond attentive te her duties; 
that thie affiant hae depended upon her te ¥atch the court 
ealis, and thet the anid Kies Kleth by acciient sverlecked 
the eall of the sbeve stitled case sn Mareh S, 1923, Haren 
#1, 1923, and March 26, 1923, ' 
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affient further states that he had no knowledge that said 
gese head been reesehed for trial or was on ony triael call. 

Affient further otates that on information and belief 
Jom Roeser has a geod Gefense te the whole of plaintiff's 
claim; that the deienae of said defendant is fwily set forth 
in Statexent of Claim wherein defendant denies that by reason 
ef any breach of contract on hie part, plaintiff wae compelled 
to md 414 buyyis for the secount of def entant twenty (20) shares 
of Mwabhcldt State Bank Stock, «amd that the prevailing market 
orice of maid etock on Gotoder 24, 1971, was 9200.00 a share; 
that defendant at any time entered inte contract in writing *ith 
plaintiff with reference te the sale of shares of Fumboldt State 
Bank stock, as alleged in plaintiff's statement of claim. 

Affiant further states that he Learned fer the firet tine 
on Bay 10, 1993, thet Juiyeant had been entered against sai 4 
defendant in said cause on March 26, 1925. 

Affiant further states that he ie wiliing unen setting 
aside of crder and reiwetating of said eause to pay attorneys 
for plaintiff a reasonable fee, such an the court may fix. 

Affient further states that in ease said judeuent wan net 
eet aside and onuse reinstated, that this effiiait. vevld have 
to pay said Judguent and costs; that same would be « burden and 
@xeat hardship on this affiant, 

Affiant further states that the Judguent entered is as 
feliers: 

‘Wereckh 26, 1923 « frial hy «x parte by jury. Yerdict ierue 
vereus defendant John Seeser damages Eleven Hundred snd 
aizxty and OG Dellare Judgnent on verdict versus defendant, 
John Roeser, Eleven Hundred Sixty ond co Deliare ($1160) 
and eostm Ray 4 - Lxecution issued 414553." 


éfTient turther states that me valid jucqguen{ was emtered 
in said cause as fut ment entered is only egainst defendant, and 
is not in faver of anyone, and fer that reason fudguent sheuld 
be quashed and set aside. 

Affient further states im all justice defeniont shovlkd 
have a hearing on the merits of said cause; that the rights of 
plaintiff will not be prejudiced by an order setting eside 
Judgment and setting eafd cause for trish." 

The eourt granted the motion of Eay 17, 1923, and 
vacated an? set aside the ‘uédsmest. A trial of the esse vas then 
had before a jury on Kay 2°, 19°53, wd the plsintiff participated 
im the trial. The jury feund a verdict in faver of the defendant. 
The plaintiff made a setien fer a new trial, “hich eas mtered an4 
continued. Jebruary li, 1924, the ostition of the plaintiff ta 
expunge certain erders from the record was enteret ani continved. 

Bateh 7, 1924, the motion of the plaintiff fer « ner 
trial wae heard by the court and was alicwed, ‘the case was set 
fer trial on April 14, 1924. Marek 7, 1924, the petition of tke 


Plaintiff te exounge certain orders fra= the reeord was heard ty 
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the court and was denied. “hen the ease was called for trial 
April 14, 1924, the pleintiff failed te appeer and the defendant 


obtained a judgweent as in ease of o mon-uvit. 

The petition of the plaintiff te expunge certain or- 
dere from ‘he reeerd aoatained a statement of the preeeedings 
subsequent te the orfer of ay 12, 1975, which grantet the soticn 
te vacate and set aside the fnigment in faver of the elaintirr ef 
Mareh 26, 1923. “The petition prayed that the erder ef Hay 12, 1925, 
be vaented amd expunged from the reeord om the ground that the 
eourt was without juricdiction te enter the order, 

It is contended by the plaintiff that the order of 
Bay 12, 1925, granting the motien to wacate the judgment of March 
96, 1923, was an interilecutery order, sé that, therefore, the 
procedure followed by the plaintiff in participating in the trial 
subsequent te that erder was eerreet amd proper. In suvrert of 
ite contention the plaintiff cites the enses of Feoplie v. Felis, 
255 Thi, 450, 45%, 455, «md Walker vw. Gliver, 63 TLl., 190, 2060, 
which beld thet where an order setting aride a Judgment is not 
final, it is neeeexary te try the case agein, shtain « final judge 
ment, off then errer may be ascicnet om the erder of the sourt 
aetting aside the firet jucouent. The mile is similarly stated in 
the esses of Cramer v. Gompereiai Ben's Ase'n, 260 Tl11., $16, S19, 
and Gity of Park Ritge v. Murphy, 253 Thi., 365, 367. 

The 4efencant maintains that the erder of May 12, 


1923, wae 4% appesalable order, and thet since the plaintiff fallea 
te appeal, end participated im the sacemi trial, the olsintiff has 
waived ite right to question the vwaiidity ef the order of Ray 12, 
1923, 

We are of the opinion that the contentions of the de- 
fendant are correct. If the metion snd the affidavit of the Jao 
fendent constitute a proceeding umier Section 21 of the Muni¢ipal 
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Court Act, ther encuestionebly the order of Bay 1%, 1973, which 
@ranted the motion to vacate the Judgment ef Zarech 29, 19°53, wae a 
final sn@ appeslable erder. imbrie v. Bear, 930 IL]. App., 184, 
159; Gelling v. Drab, 209 111. App. 447; Barnes v. Chicags City 
By. ©o9., 185 Til. App. 148, 150, 151. It has teen held im the 
analegcus preceeding under Seeticn &% ef the iracties Act, in 
relation to « motion in the nature cf o writ of error corum nebis, 
that am order in that preceeding is a iimal ond en appeslable or- 
Ger. Cramer v. Commercial Ben's sun'n, supre; Bichop v. Dilingis 
Beatern Slectric Go., B41 111. App. 141, 144; Di #eg vy. Hines et a). 
229 122, App. 487, 459. 

Yau the moticn to vaeate the Judgment ef March %6, 
19°35, on? the affidavit of the defenmeant in sureert ef the motion 
&@ preceeding witer Seetion “1 ef the Eunicip¢s) Usurt Act? Section 
21 provides in part ea follows: 

"If ne motion te wiente, set aside or medify any such 

Judgment, order or decree shall be entered within thirty days 
after the entry ef suck juiguent, arder or deeree, the same 
shall act be vacated, set aside or medified excepting upen 
appesl or writ of errer, or by a bill in equity, er by a peo 
tition to said mucsicipsail court setting forth grounds for vacst- 
ing, setting aside er modifying ths save, which would he eure 
cient to cause the same to be vacated, set aside, or modified 
by « $42) im equity; Previded, hewever, that all errers in fact 
in the preeeedings @uch ease, ehich might heve been corrected 
a commen law by the writ of errer gsorag nobis may bs corrected 
by motion, or the juiguent way be set aside, in the manner pro- 
vided by law for aluilar eases in the circuit court.” 


Sinee the mation te vacate the judgment of Marek 26, 


1923, was made by the defendant after thirty days from the entry of 
the judmnent, the arder of May 12, 1923, granting the motion to 
vacste ant set aside the judguent was invalid wnless, in suppert 
of the motion, the defentant made a showing which brought the dee 
fendant within the provisions ef Seotion 7 ef the Municipal Court 
Act. American Syrety Go, of New York v. Bliss, 714 fil. App. 463, 


465. 
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Section 21 provides the only method by which the 
Municipal Court ean veeate judgments after thirty days. Stendle vy. 
Manthie et al, 165 Ill. App. 576, 577. Therefore, if the motion 
and the affidevit on behalf of the defendant did not relate to 
Section 21, there would be no other souree from which the court 
gould derive suthority to consider the motion and the affidavit. 

In our view the metion end the offidevit on behalf 
oz the defendent in support of the motion must be treated as « pre- 
Ceeding beguu under Section £1 of the Municipal Court Act. Doyle 
x. Fallows, 207 I11. App. 5; and as part of the common law reoord. 

When considered as « pleading in such a proceeding, 
the affidavit was wholly insufficient to authorize the court te 
vacate the judgment. If the sufficiency of the affidavit had been 
questioned by the plaintiff by a motion to strike it from the 
record, or by any other appropriate practice, the court should have 
held the affidavit insufficient. The record, however, does not show 
that the sufficiency of the affidavit was attacked by the plaintiff, 
Khe question whether the defendant was entitled to an order vacating 
the judgment was 4 question of fact, and the evidense that may have 
been introduced on the hearing is net shown by the record. The 
motion of the defendant, the affidavit of the defendant in sup- 
port of the motion, and the proceedings relating to the motion, are 
not preserved by the plaintiff in a bill of exeeptions taken within 
thirty days sfiter the entry of the order of May 12, 1923, allowing 
the motion, nor within any period of extension granted by the court 
within thirty days. It is true that the petition of the plaintiff? 
to expunge from the record the order of May 12, 1923, which granted 
the motion of the defendant, is preserved by a bill of exseptions, 
and that the petition recites that counsel for the plaintiff opposed 
the granting of the motion of May 12, 1923, on the following grounds: 

"1. That the court had lost jurisdiction of the above en- 
titled matter by reason of lapse of time since the entry of said 
judgment, and thet the court was without jurisdiction to make any 
order effect the judgment and that said judgment could not now 
be subject to be set aside, except upon appesl cr writ of error, 


or bill in equity, or a petition containing all the essential 
facts to sustain such a bili. 
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2. That the motion and sffidavit tendere? in support of 
said wetion was inevffictent in lew te gonfer any jurlediction 
upen the sourt te auke ony order affecting the afcrenaid fudgnenm, 
an’ that any setion taken en said motion would be void.” 

The bill of exceptions in which the plaintiff's petition 
to expunge the order of May 1%, 1925, from the record was prenerved, 
was not signed until after the expiration of thirty days from the 
entry of the order of May 12, 1923, and was aot signed puruaant to 
any extension of tims granted by the court within the thirty days? 
Consequently the recitale in the petition, that the plaintiff opposed 
the granting of the motion of the defendant, cannot be conuidered in 
gonnection with the proeeedings relating to the motion. 

Under Section 25, paragraph 6, of the Municipal Court 
Act, the bill of exeentions should have been taken within thirty 
days from the entry of the order of Kay 12, 19235, which allowed the 


motion of the defendant, or within an extension of time granted by 
the court within that weried. Gmedicy v. Amgriom Snginecring & 
Gonatruotion Ce., 182 Tll, Ape. 461, 462; Gorter v. Hines, 1976 111. 
App, 7%, 75, 74, This praeticn in the Bandcipal ecurt is in accerd- 
anee with the practicon in the G{reuit and Syperier anurts. In these 
courts the rule is that the bill of exceptions must be taken at the 
term at which the rulings excepted te were made, or within euch time 
as the court may at that term have granted, Franklin Park v. Franke 
24m, 228 D1l. 891, 892; People v. Strauch, 247 Ill., 221, 225; Finch 
& fo. v. Senith Furnace Uo., 245 Til., 586, 590; City of Bast Ss. 
Leyis v. Youeh, 276 111., 490, 495. 

Bven if the order of May 12, 1923, shich granted the 
motion of the defendant te vacate the judgment of Mareh 26, 1923, 
sheuld be considered es an interlocutery order and net an appealable 
order, the plaintiff is net in a position te question its validity 
in the sbsence of a bill of exceptions. 

in holding that the affidavit ef the defendant, in the 


absence of a bill of exceptions,should be held te be sufficient te 
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sustain the order of May 12, 1623, vacating the judgement of Mareh 

26, 1923, we have followed the recent aaee of Harris v. Ghicage 
House Sreoking Go,, 314 Tli., 800, 506, B07, BOS, That ease is vo 
@losely analogous te the ecnse at bar that we consider the decision 
eonclusivs, In that oase o motion to vacate «a Judgment in the 
Cireuilt court after term tine was involved. in aupport ef the motion 
an affidavit was filed, whieh was very similar to the affidavit ef 
the defendant in the case st bar, The purtinent parte of the affie 
davit in the euse of Harrie v. Chicage He 





as fellows: 


"ghat in the above antitied’ eause, thrangh mistake ond inadvertence 
in hie office, the said cause wae stricken off oy the calenJar on 
waly 18, 1914; thet heving no knowledge thet the case had been so 
stricken, affiant was not advised sand had ne knowledge that 1t was 
& Guse within the order ef Janusry 22, 1915, and 4i4 net, theree 
fore, look for the ense in the calendar, made up pursuant te seid 
erder, of al] common law canes stricken from the docket from the 
date of the Chicago fire to and including the Siet day of Decem- 
ber, 1914, and being so ignorant the case was again stricken from 
eaid last named calendar on June 14, 1915; that a great and irre- 
parable injury will be dome tw plaintiffs in osid cause if it is 
mot re-inatated, owing to the fact that the Statute of Limitations 
will be run, ant that said injury has resulted through the evere 
sight in affiant's office of the fact that said cause was origine 
ally stricken, Affisnt therefore asks thai the eaid cause may de 
pone ay and set down for trial at euch time as the court may 
Treate 


And the court held that the motien ond the affidavit 
constitute’ a2 proceeding wider Geetion 8 of the Practice Act which 
provided for motions in the nature of a writ ef error sera nebia 
and that the affidavit should be deemed sufficient in the absence 
of a bill of excentions chewing thet ite anfficiency had been ques- 
tioned, ‘The ecurt said (pp. GOS, 866, 5O7, 808); 

“Ye have very diectinetly and positively held that the motion 
is the commencement of a new suit at law te which mew iesues are 
made up, and that such suit is iniependent of the preceeding in 
which the ent ecught te be set oside eae rendered and an me 
tirely <ifferent suit at law. *«*"* Se we held that this was a 
declaration or motion e«estting forth aliaged facts under section 


89 of our statute. Whether or act this declaration on its face 
@iseloses such errors of fuct as would be sufficient te reeall a 
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be suffictent te reeall oa judgment is imwateorial in the con- 
sideration of this case. Appellee failed to ruise any questia 
of lew concerning the sufficiency of this decleration by de- 
murring te it or by filing a plea of authe or by a 
motion to 4iawise, Ye have held that sueh is the proper prac- 
tice, ond that where the oufficiomey of «a Aeolaration is not 
questioned im the above manner or by some other preper mode 
recognized to teat the validity theresf, on appeal mo question 
of law ean srice in the Apoellate court or in thie sourt as te 
the wufficiency of the declaration, %e have alae indicated 
thet {t ie inewsbent upon « party te plead to the declaration 
im some manner, and if he in satisfied with the sufficieney 
oF the ¢eoleration or motion ond allegation eof fucte he showld 
file a plea denying the truth of the facts stated in the dece 
laration. There wae no demurrer or plea to the decisration 
shown in thie record. There is ne countereaffidavit denying 
the facts, There is no demurrer to the evidense or sworn 
statement as to the facts made by appellant's attorney. «*** 
As the care stands, no question of law ie presented on this 
record cither as te the declaration or ae to the sufficiency 
of the evidence. It was purely a question of fact as te 
whether or not there was an error of fact committed by the 
court which culminated in a judyment or order dismissing the 
suit, snd eappelies hae preserved mo record entitling it te re- 
view or question the facts. There in therefore no question 
properly before this court as to whether or pst the declarae- 
tion stated, ox whether the evidence proved, an error of fact 
im the former proceedings in supsoert of the judgment or order. 
The court prenovniced Judgment against the speelliee and entered 
the order aforesaid, wit it must be considered as vitheut cone 
test on the part of appellee, beeause the record does not diese 
elese properly any defense or any ebjection to the court's 
order. In order to preserve for review a ruling upon objee- 
tions of a party, whether the sane be as to the jurisdiction 
of the court or otherwies, such obfections must be preserved 
vy a b111 ef excertions or its equivalent, under our Practice 
Act. Such obfeetions or excestions cannet be preserved by 
mere recitals in the Judgment or order.*** Ve may state in 
eonciusion that it is true that aposliant's declarationiin the 
new suit wae subject to demurrer if one had been internosed. 
The facts therein atated were not errore of fact within the 
ef section ® of the Proctice Act. HNevertheless, the 
order re-inetating the cause is binding. Where ae court has 
urisdiction of the subject matter and of the parties, defects 
the pleadings and in the proofs are net sufficient ground 
for reversing a judgaet questioned colleterally, * 


it may be argued by the plaintiff that if from the 
smaleogy of the ense of Harrig v. Chicago Neuse Wrecking vo,, 
Supra, the affidavit in the ease at bar is to be treated ae in 
the nature of a declaration or petition in a new suit under 
Section 21 of the Municipal Court Act, and if the affidavit does 
not state Sacta necessnry te bring the euit within the provicions 
of Section 71, in other words, does not sthte a cause of action, 
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the first time on appeal, and furthermore, although a bill of 
execptions would be necessary im order to entitle the plaintiff 
to a review of the facts on the hearing under Section 21, no 
bill of exceptions would be necessary to show that the sufficiency 
of the affidavit was attacked by the plaintiff if the affidavit 
on its face did not state a cause of action. 

However, the case of Harris v. Chicage House Wrecking 
Go., supra, is controlling in the case at bar. 

Counsel for the plaintiff maintain that the case 
of People vy. Wells, 255 Ill. 450, supra, holds that in a proceeding 
begun under section 21 of the Municipal Court Act, an order 
vacating a judgment thirty days after the entry of the judgment 
is not a final appealable order- [+t is true that the opinion so 
holds. But the precise question whether such an order was final andi 
appealable was not directly involved in the decision. 

fhe expression of the court was merely an obiter dictum, 
The question which the court was considering was whether mandamus 
would lie to expunge from the record an order entered by the 
Municipal Court vacating a judgment thirty days after the entry of 
the judgment. In discussing the question whether the existence 
of another adequate remedy at law would bar relief by mandamus, 
the court said it would not, that the existenee of another adequate 
remedy at law might be a matter of importance to be considered, 
but the court added arguendo that the relator did not have mother 
remedy at law as the order vacating the judgment thirty days after 
the entry of the judgment was not a final appealable order. The 
ease of People v. Wells, supra, has not been followed on the holding 
in question. Furthermore, from the analogy in the case of Harris 
¥. Chioago House Wrecking Co., which holds that an order in a 
proceeding umier Section 89 of the practise act is a final 
appeslable order, it follews that em order in the similar pro- 
ceeding under section 21 of the Municipal wart be alse s final 
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appealable order. 

Counsel for the plaintiff further contend that there 
is a distinction between the affidavit in the ease of Harris v. 
Chicago House Wrecking Co., supra, and the affidavit in the case 
at bar in that in the former case the court held the affidavit 
was in the nature of a motion, while in the case at bar the 
record does not show a motion. The affidavit in the case at bar 
does not in terms purport to be a motion, but as no formal plead- 
ings are required in the Municipal Court, we think that it suffi- 
ciently eppears from the face of the affidavit that it is 
intended as a motion. 

Since we have held that the motion of the defendant to 
vacate the judgment of March 26, 1923, and the affidavit of the 
defendant in support of the motion constituted a proceeding under 
Section 21 of the Municipal Court Act, and since we have held 
further that the order of May 12, 1923, vacating the judgment of 
Mareh 26, 1923, was a final and appealable order, it follows that 
by participating in the second trial the plaintiff waived its right 
to question the jurisdiction of the court to enter the order of 
May 12, 1923. Weisguth vy. Supreme Pribe Ben Hur, 272 111. 541,543; 
Grand Pacifie Hotel y. Pinkerton, 217 I1l., 61,83,84; Herrington 
st al, vy. MeCollum, 73 I1l., 477,479; Zandstra v. Zandstra, 226 
Ill. App. 295,505,306; Ringholm v. Fitzgerald et al, 208 Ill. 
App. 268, 270, 271; Wilson v. Chandler, 133 Ill. App. 622, 627, 


628; Lox et al v. Bradley, 179 Ill. App. 1, 2, 3; Schafer v. 
Mee, 72 Ill. App. 50, 51. 

In the case at bar the plaintiff not only participated 
in the second trial, but on the second trial was granted a new 
trial, and on the call of the case for the third trial the 
plaintiff failed to appear and the defendant obtained a judgment 
as in the ease of a non-suit. 

For the reasons stated in the opinion the order of the 
trial court is affirmed, 

AFFIRMED. 


McSurely, P.d., and Matchett, J., coneur, 
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MA, JUSTICR JOMNSTOM OXLAVERKD THE OPINION OF THE COURT. 


The plaintiff, Simen *. Merriwesther, brought om 
action sgainst the defendont, the Entionel Life Imeurenes Co. 
of Us. Be Ae, to reoover indemmity under an imeurence policy 
imeuring the plaintiff against a¢cidentel injury. The case 
wne tried before a jury od the jury retumed « verdict im 
fever of the cleaimtiff in the oun of 91200. From the jidg- 
ment om the verdict the defendant presemted this appeal. 

The evidence shows thut the plaintiff while boarding 
® atreet car feli and was injured; that he was totally disabled 
for two years and wos wisble to work, ‘The plaintiff testified 
that wien he fell he struck the ‘ack of his heed. The phyeician 
whe attended the plaintiff teotified om behalf ef the plaintiff 
that the pleimtif? hed ephasie. Im the opinion of the physician 
the “disebility® of the plaintiff wan due te « diseased condition 
end was net due to om sockdente 

The incurmee policy provided as a condition precedent 
te recovery that the plaint4f! sheuld furnish the insurenes company 
every thirty days « repert in writine from hie sttending physician 
or surgeon, fully steting the condition ef the plaintiff and 
the probeble duration of his disability. 

Counsel for the defendant sontend thet the plaintiff 
mode me attempt te shew « compliance with this provision ef the 
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ineurenee policy, ond thot im this state of the record the court 
should have directed a verdict in fever of the defendmt. 

Counce, for the plaintiff maintain thet there was 
ourficiont evidence te juctify the court in sulmitting to the 
jury, «¢ om iseus of foct, the mestion whether the pleintirr 
complied with the provisions ef the inewrwnee policy, md that 
furthermore, oven if thers wae not sufficient evidence te raise 
om iseue of fact, the evidenee shows thet the defendant waived 
the vequirementa of the provision. 

We think that if the plaintiff foiled to make proof 
that he complied with the previelion, he comet recover. 

In our epinien there was not wwfficient evidence to 
justify the court im culmdtting t the jury the question vhether 
the plaintiff complied with the provision. 

We are alee of the opinion that the plaintiff canmnet 
rely om « waiver of the provision by the defendant fer the 
rencem that the plaimtiff did net plead o waiver. The defendsent 
geve notice te the plaintiff that on the trial ef the case the 
defendomt intended te offer the provision in evidence md to 
prove thet the plaintiff failed te comply with the provision. 
The plaintiff did not plead that the iefendomt hed waived the 
requirements of the previsien. The generel rule iv that where 
a plaintiff relies on facts which shew « waiver of performmec, 
he must plead sueh facte ond he cannet plead perfermamee md ree 
cover under preef of waiver ef performance. Welsh v. North 
dmervicon Cols Stersge Co., 260 Ill, 322, 352; Metal Fireproofing 


GQ Ve Boyee, 333 111. M84, 289; Peder vw. Midlend Comaity Ooe, 
This Appe Gen. No. 28426. 


Soumsel for the defendant oomtend thet the court erred 
im refusing to allew the jury te sencider certain evidence intree 
gueed by the defendent. The evidence wae as fellows: ‘That the 
pPiaimtar’ was s member of « Relief Ascociation ef the Chicages 






weseatete “ onl wa ae ' 
toe Beh eoekie | war a : 
antid oe conenbrs omer Ve Foe Fs ine ha 
herhes tastnsTon sat tout vette aonokis oid 












toc: aay oe some « nt ts 6 





ative ase te @ yeaa of helget Vhiekas 
a tape ve en — oh OM fet ak Mae OEP TE Ot ated 





ne wee ‘ se ate it, Cs 24 ; 
wot Gass sence puEre Aemtiss me a 0, x Be 





a ie Neen gE ENS RON, ieities a a alia 


aie 


Surlingtem ond Quincy Andilreud Company; thet under hie certificate 
of membership, he wus ontitled to benefits for two yeors on 
acoomt of dianbility caused by sicimess and wes emtitled to life 
indemmity on sccount of disnbility cased by ecoident; thet he 
@4i4 not make out the claims for relief bimeelf, tut they were vent 
to the cumpany by the exumining phyoiciem whe called upem the 
piaintiff ence « month for » period af tem yoors; that the plein- 
t4£f wae paid indesidty under the provisions fer sick benefits; 
thet at the termination of the porfed far which benefits were pay 
able, the plaintiy? was netified that the period had ended omd no 
further indemmity wae paid to him. The byelawe of the relief dee 
pertment ef the Ghiceage, Rurlingcten wd Quincey Nedlresd ‘ompeny 
were read in evidence by coumse] fer the defendent, The defendent 
offered te chow "that mo ebjection wee made by the plaintiff, ner 
wae my claim asserted wy the plaintiff? under the cecident 
provisions of his certifiente im the Nelief Aseoecistien.* The 
court inatructed the jury te disregard the evidences. 

it ds sentended by counsel for the defemdemt that the 
evidence was admissibie fer the purpese of shewing om admiovion 
against interwet by the pleintaf?; thot if the plaintiff hed « 
valid claim for life indomity he would net scoept « less oum 
without eny ebjeetion; thet he would have severte!d hie right te 
further payments. 

it will be observed thet the evidenee in mention ree 
lates te the plaintiff's conduct in respect ef » claim fer ine 
demmity in « coliaterasl metter, wholly wmrclated t his claim 
ageinet the defendmt. 

Te determine the question whether the plaintiff's 
conduct in the collateral matter could be comsidered as m 
etmiesion againet interest in the cose at bar, would necessitate 
the trial of « distinct, seperate, substantive claim ageinst 
the Chiasgo, Burlizigton & Gainey Nediresd Company, anoun ting 
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im effent to the tricl of onether cose. We do not think that 
the probstive value of the fuct which cownee, for the defendant 
dostred te prove wee mfficiest to fuetify the court in allewing 
such procedure. Im our view the evidence wax inadminoible. 

Counnel fer the defomdiemt further contend thet the 
court erred in refusing tw give the foliewing inetruction re- 
quested by the defendants "The court inetructs the jury thet as 
te any motter herein the burden of proof wheresf ie upen the 
plaintiff under other inetructions given you, if you de net find 
wad beliewe from the evidenee thet it prependerates in respeet 
to ite weight amid eredivility in favor of plsintiff, or in cave 
you sre wnable te determine whether pisintiff has mcteined such 
warden of proof, or in «vont you find end believe that the evie 
demee in evoniy belence4, then os to wach metter you 211i find 
ageinet pleintiff ond in faver ef dofendent.* 

We are of the opinion that the court properly refused to 
give the instruction. ‘The clause with which the instruction bee 
give, nemely, “The court inotruete the jury ac i ety matter herein 
the burden of proof whereof ie upem the plaintiff under other ine 
structions given you,” i« indefinite snd smbiguous and impreperly 
leaves to the jury the question ef deoternining the mettera as te 
which the burdem of proef rested om the plaintiff. 

Counsel for the defendemt further contend that the trial 
court committed reversible orrer in civing the follewing inetruction 
ou behalf of the plaintiff: "Ef you beliewe from all the evie | 
demee that the plaintiff’ was agtuclly imeured by defendent, that 
he was im on acchdent while the policy with defendemt was st§ll 
in force, thet he contracted aphasia fmmediately after said 
accident, that he mever bed aphasia prier to the accident, then 
you may ressemebly infer if you so believe from the evidence, 
that the pyhaeis contracted by plaintiff was caused solely by 
this accident.* 
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We are af the opinion thet the instruction iv errensous 
amd thet the giving of 4% by the court constituted prejudicial 
error, Obviously it is a nonsequitur te euy thet if ome never 
hed scphasia before om accident od had it efter an accident, the 
ressonable inference would be that the accident comsed the aphasia. 
Counsel for the plaintiff meintein that the cleuse “4f you se bee 
lieve from the evidence” relieved the instruction of omy orrer; 
thet the physician who attended the olaimtiff stated that aphesia 
gould be caused by mich om socldent. There was evidence that 
ephnede GrMerelly could be caused by mi accldent, mut there was 
ne evidenoe that the aphasia of the pleimtiff could nave /eoused 
ty the accident. 

The attending physician testified thet “At was possible 
fer a person te fall end hit the back ef his head md get an ine 
jury tust would affect his epecch.” Put in regard to the mestion 
whether there was aby Gatenl connection hetweem the accident and 
the ephasiabin the cnse ot bar the physicion testified om behalf 
ox the plaintiff, as wo have oro viously stated, thet im his opinion 
the disability wos due te a diseased condition aad wee not due te 
om sceident. The physicion was sleo celleé as o witness by the 
defendant, and he testified av fellows; "Z am still of the 
opinion thet Mr. Merriweather's désability wes due t illness md 
mot to om socident." Sut even if there was evidenee thet the 
accident could have eoused the aphasiag we do mot think thet the 
sleuse relied on by counsel] far the plaintiff obvinted the errer 
in the instruction. Im our view it is preobsble thet the jury 
understood the imetruction te mean thet if the plsintiff wae ime 
jared in om accident, od softer the cccident hed sphesia od did 
mot have 4% before the scoidemt, them the jury could reasonably 


infer thet the sceddant camecd the aphasia. 


For the reoseniea stated in the opinion the judgment of the 
triel court ie reversed ond the conse remanded. 
REVERSED AND REMANDED, 


MeS urely, 2. J. and Matchett, J., concur. 
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ER, JUSTICE JOUNGTON DELIVERED THE OPINION OF THY comer. 


Thais ia an appeal Gy the defendant, B. bunves, from 
&® Judgment in the Kumicipsal court of Chicage in the sim of 
§L268.93 in fever of the plisintiff, the Bank of the thited States. 
The etatesent of cisim of the plaintiff ie «2 folliews; 


"That om or about the 25th day of Deoewber, A. D. 1922, one 
Sdgar &. @elnstein engaged in the business ef nanulecturing 
lafiee’ clething, using the trade nane of Idee) Garment Company, 
aesigned to plaintiff herein certain accounts receivable, among 
them the agcounts of Marie Hendrickson and Sig Lilldanthal age 
eregating the total ameunt of 31866. Flaintiff further states 
that enaid accigrmont ras nade by the eai4 Veinatain as afore- 
mentioned te the plaintiff in writing and meade fer a valuable . 
consideration whieh accel gment claintiff is ready to produce 
wpom the hearing of thie esuse. Flaintiff further alleges that 
on or sbhewt the 24 day af December, 1927, ané¢ on oar atout the 
27th of Decexber, 1922, the defendant herein wee in reeeipt 
er oF cheeks im gayrent ef eni4é seacwumt of Harie Nend- 
riekeon, which vouchere or checks rere mate payable te the erder 
ef t4esl Garueet Conparny, yet the defendanrt, witieat authority in 
the premises, comverte¢ te his own use saii cheeks by endorsing 
and depositing the same te am seceuwnt held by »ie kmewing ef the 
assiguwent of sald accounts te the plaintiff herein on4 plaintiff 
further clicges that oafterearia the 4efondant horein comverted te 
his evn use money received from Sig Lilliantheal as aferesentioned 
asd thet by reason ef said avsigrmuent ant by reason of anid sen- 
version by the defendant herein of said moneys, the oroperty ef 
the plisintiff nerein, the doveridant im imdebted te the plaintiff 
in the oum of 91,866, for which it brings its s:it.* 


it will be observed that the statement ef claim alleges 
that the defendant converted “the moneys, the property of the oclaine 
tirr.* 

Aseuaing that there was a comversion by the defendant, 
the evidence does net shew that the defendant converted any money 
er preperty of the plaintifY, but that he converted the money or 


property of the I4eal Garment Company. SGoanesel for the pisintiff 
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do mot dispute this state of the record. in fact, they explicitiy 
a@eit im their brief that “the defendant in thiz case received 
this menecy ae the sgent of the ideal Garment Company,” and that 
“he eonverted the soneys belonging te bis empleyer.* 

In our epiniem there is a fatal variexce between the 
statement of claim ani the preef, 

Seunsel vor the slsaintiff contend, however, that the 
question of variance wae not properly raised in the trial court. 
Counsel for the pisaintiff are in errer in thie statement. The 
question of variance was raised on behalf of the defendant at the 
Slese of the plaintiff's evidence and was renewed at the cloes of 
all the evidence, 

Seunsel fer the slsaintiff further maintain, in cone 
Seetion vith the quection of varianea, that “insemmch as the pleat 
ings in all elaeces in the Bunicipal eccurt are new the same *+* 
presicion an? exactaese are sot Pequired,* 

@resumably the contention ef esuneel fer the plaine 
tiff in that in the Kumicipal court the evidence is not Limdted te 
the ineue made ie the statement of claim, The case of Salter 
Cabinet Co, v. Hygseil, 266 Ili., 416, holds the contrary. in 
that case the court said {pp. 426, 421): 

“While the formalities of pleading have been abolished 
by statute, it is stili the lew in the mswmicipal court, as in 
ether ccurte, that a party is Limited, in his evidenes, te the 
claim he has sade; thet he eanmot make ene claim in his state. 
iaeee in mete Uy ee Statenent of heim, ana the evidense must 
be limited by that statement. The iesue cannet be enlarged by 
eral claime or affidavits filed in the case, * 


Altheugh we are of the opinien that the jutsment im the 


ease at bar should be reversed because ef the variance we have ine 
@ieated, nevertheless we have sxamined the evidence and have reached 


the conclusion that the defendant was net guilty ef sonversion. 
The Judgment ef the trial court is reversed, 
REVERSED, 
teSurely, P. J,, and Matehett, J., concur. 
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ER, JUGTICKR JOUNGTON VALIVERED THE OPIBION OF THE COURT. 


Thie is an appeal by the American Law Book Company 
of Hew York, the defendant, from a judgment eof 9322.80, in favor 
of the plaintiff, Irving G. Zazove, in an attachment proceeding 
begun by the plaintiff in the Mumicipel court of the City of Chi- 
cago. The case was tried before the court without a jury. 

The material facts are substantially as fellersi The 
Plaintiff entered into « written contract with the defendant te 
purchase certain law beoka from the defendant by the payment of 
inatallments in amownts preseribed by the contract, When the 
plaintiff had paid inetalinents amounting in the aggregate te 
$307,890, an action was brought against him by the defendant in 
the Kunicipal court te reesever a balance of S189 alleged te be due 
te the defendant accoriing te the terms of the contract. A judge 
ment against the plaintiff was obtained by the defendant for the 
sum of $122, An execution was iseved om the Juigwent., While the 
execution was in the hands of the balliff the plaintiff paid the 
amount of the judgment te the bailiff and then immediately caused 
& writ of attachment te be served on the same bailiff by the 
bMLLITT himself, attaching the money he, the plaintiff, had just 
paid te the bailiff. The claime in the attachment preceeding, 
briefly stated, are that the contract provided that upon the paye 
ment of $322.50 the plaintiff was te reeeive all of the books 
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eontracted for; that the defentant failed te deliver ali of the 
decks; that by reaeon of the breach ef contract an the part of 
the defendant the plaintiff was entitled to recover the $327.50 
that he had paid. 

We are of the opinion that the trial court erred in 
entering a judgment in favor of the pleintif?r. 

Agsuaing fer the sake of argument that the plaintiff 
was entitied to reeeive all of the becks on the payment ef 
$322.50, he hed not paid that sxeunt until he paid the bailiff 
the $122 due on the judgment which the defendant had obtained 
againet him; and the defendant's duty to deliver the becks did 
not arise witil the payment ef the $122 had been made, According 
te the plaintiff's theory of the esse, the defendwmt enly could 
have been in default in respect ef the Jelivery pf the books during 
the time intervening between the payaent of the $122 and the service 
ef the erit of attachment, But the twe aote were aloert sinyl tanee 
ouss According to the goneral rules of law relating to the pere 
formance of the conditions of a contract, if there ie an ebsenee of 
contractual stipulation, a party ie allewed a reasonable time withe 
im which to perform the conditions, 13 C6. J7, pe 683; Hamilton +. 
Geully, 118 Thl., 19%, 198, We think that by analogy thie rule is 
applicable to the ease at bar. It is obvious then that the defend- 
ant did mot have a reasonable time within which te doliver the 
vooks, ond was not, therefore, in defanit. 

The judgment of the trial court is reversed. 

REVERSED, 
MoGurely, F. J., smd Batchett, 7,, coneur. 
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GRSAT WeoTZ aLrie A 19 97 IA. 653 
REPINING COMPANY, a eg om 
Gorpern tion» APPRAL YROM 

; ® 

i MUNICIPAL COURT 

\ FR» } 

4 ; GY CHICAGO. 
OG MALLEYeREARE V. COUPATY, 
a corporation, 


MR. SUETER JOMIBTO DRLEVRAKD THR OPRNION OF cH cOUAT, 


Thia is m appeal by the O'alleyeBeare Valve 
Compeny, the defendant, fram a judgment on a verdict againet 
the defendant, in om action breught by the Great Western 
Smelting ond Refining GCompony, the plaintiff, to recover 
ademages for an slieged breach of sentrast by the defendant. 
The case was tried before o jury. At the cheese ef ali of 
the evidence the court instructed the jury to return o vere 
dict against the defendont im the mum of $1026.76. 

The material facts are net in dispute. On November 
6, 1926, the defendomt sent the foliewing written erder to the 
pladatifi for brace ingotas 


"100 Abe. ingete = 84% copper, S% tin, S% lead 
“— sine, athdek, y ’ 


BOD gBOU ibe. =" 2 a + » 86% SSPPer,» 10% tine ios lead, 
e 
to be delivered as requested FeO ele Hackett spur, 
Ship te 255 Kast osth. areet, sihisonss Tllineis, Via 
za. G. Order No. 5 


We reserve the right te coun te rman thie eréer if delivery 
is mot made at time specified. 


lens wg 5 ee. thins saieist 
Qader this erder varieus shipments ef ingots were made 
wy the plaintiff te the defendant ao the ingets were requested 
by the defendmt. The lset shipment wos made sbout January 17, 
1922. From Bovamber 6, 1920, the date of the order, to Jamary 
17, 1921, the plaimtaf? delivered to the defendant 200,000 
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pounds of the G0<l0-10 ingots, md 54,5351 pounds of the 100,000 
pounds of the BiieleSef incote, making » totel of 254,551 pounds 
out of the tote, of 306,000 pounds previded fer by the order, 
and leaving «= balance of 45,000 pounds of the B5<5<fe5 ingots me 
delivered, 

Gm April 16, 1921, the plaintiff wrete the defendumt the 


following letter: 
vara Vaive Ca, 
Gre @ illineis.. 
Gentlemen: 
iy attention is called to belenee of Red Ingot 


Breese that we are ewing you, and we would aporeciate ve 
moh if you would give ue Bepeck factions ter delivery. 7 


Meapectfully yours 
Great Seatern dmehting 2B a Refining “Gee 
iven Reitier, 
Presidente* 


Apparently the defendant made ne reply to this letter, 
ond on May 2, 1921, the pinintiff wrote the defendant the follow 
ing letters 


*O'NalleyeBeare VYalwe Ce. 
Chicoge, iline . 


Gen themen: 

% find ne reply te our letter of the 264th 
alt., in connection with Red Ingot Brans due you. we 
are wery enxiouc te clean this 014 let up if you can 
papel the material to bo A pucleng at this time, ond would 


letting us hear from 
is pou-abie Scrubber ua with Getiekes thdeeten’ 
pedal atatiy 

€ 
Great a acu Ouse satay & Refining [Ge, 


iven Redthers | 
President.* 


Om May 4, 1921, the defendsat replied te the plaine 
tiff's letter ef May 2, 1921, as follews: 
"Great Yestern “melting 4 Refining Company, 


4let & Wallace Ste. & Lowe AVGe, 
Chi cage, Tiiineis. 


Gen 

@mewering yours ef the 2d inst., with regards 
t® the order you hold for Hed Inmcet Brass fer us. As 
seen as business picks up we will take this material. At 
the present time our foundry is shut dew, 


Yours very truly, 
hd ere Valve Campariy 
ouper indendent.* 
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im dune 10, 1921, the pheimtif’ wrote to the defendont 
na fellows: 


. Beare Velve Co. 
831-850 Bast 98th 3t., 
Chicage, Idice 


Gentlemen: 

We are egain calling to your attenticn the 
matter of the Red Inget Brass that we ewe you, and should 
dike very mich te make delivery dur the current month, 
if you sould possibly use the moteria We would 
appreciate hearing from at your early con venience. 


Reape yours, é 
Grect Yeetern “melting & Sefiming “o., 
ivan Reitier, 
Presijdemnt.* 


im responses to the pleintiff'e letter ef June 10, 1971, 
the defendent replied as fellews en June 16, 192]: 


"Great “eatern Guelting & Fefiming Company, 
4het & Yallase Sts. & Lawe Aves, 
Uhieage, Iliineia 


Gentlemen: 


Im response to yours of the 10th inet. with 
referenee to the Red Inget Brass that you still ewe us, 
Will say that we have net had o fire in cur fowmdry for 
ever two ond oneehsif months ond we camet say when 
business will epen aufficientiy te sutherize you to make 
this shipment. 

We suggest thet if you have om oppertumity te 
divpose of this motel at omy time before we mesd it, thet 
you de o8,. Gtherwise we shali erder the materisl when we 
axe im oa pesition to make use of Panag 


Yours pg Pigg 4 
OMalleyeleure naive ve Companys 
Guperintendent.* 


Qn Angest 16, 1921, the defendent wrote the following 
letter to the plnimtiff ocking the pinimtaff te cancel the ue 
delivered portion of the orders 

“Great Yegtern Smelting & Refining Company, 
600 West 4iat Ot., 

Chicegs, Illineis. 

Gen 


| Attentiom:Mr, Solidm. 


Referring to cur erder Ne, 3269 of Hovember 6, 
1920, upon which there remains on unfilled pertion of the 
BSe bebe 5 whieh order specifies *Te be delivered as requested.* 
Avting under instructions from our Board of 
Directors, will you kindly arrange fer eaneeliation of une 
delivered portion ef this erder -s well ae ell ether orders 
you may have on hand fram ue at thie tise? Thies «ctien is 
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Necessary wy veasen of chenges in specifications for 
ee ee we ee ee Sine Mey Oo to Gee 
8 Re 

© order also covered o qmentity of Gell-10 which 
has been delivered, ond referring t subsequent orders 
vreeeived from us, you will find where woe purchased from 
you sli of our additional 80-10eLG to the extent of sbout 
25,000 Lda. Hesensi tated changes in specific» tiona, 
hich leaves os amend. on of tonnage. 


rs yory truly 
G'makhee-Rears Valve Conpeny, 
ONinLley, 
Piret Vi sident.* 


To the defondent's Letter of ouguet 18, 1921, the 


plaintiff on August 22, 1971, responded as follows: 


O'MalicyeBeare Velve Cae, 
Reldleay bxchenge 

Chicege, Tliineis. 

Gen tlenen: 


gies ye Days neg pt of favor 
of the 18th inst. in reference to unfiiled ee on 
your order No. 3269, md regret very mech thet we do 
not sec qur way clesr te comply with your reqest for 
gan cellation. 

Ge accepted this business from you in good fxith 
and would bave deiivered all the metal premptly yeu called 
fer it, re eon of market condi tienes. 

oe the market hee decléfied, we feck thet 
you shaahd alse stand by your end of the contrect aid 
aotept deliveries. 

Subsement orders that you may heve pleeed with 
us fer G6elfel6 metnl have no references whatever te this 
n-donad You will find thet much en ne were 
Placed at the market prices, end that withou ving ony 
effect an thiv order whatsoever. 

We feel that you heve « definite ob tion te 
take this metal from ue, ond te teke it ae qui an you 
Gen use the motel, ond before you buy elsewhere, and feel 
Lo ge lcna ge get Aig ot lh oy hand gt ne the 
matter over; and we shawid te have a further expression 
from you on the esnbject. 


Respectfully yours 
Great vevtorn Suelting & Refining o., 
iver Reitler, 
Presidente? 
( Aaguet 25, 19°92, the defendomt replied te the 


plaintiff's letter of Aiguat 22, 1921, as fellows: 


“Great Yestern Smelting & Refining “o., 
600 Seat 4ist Ste, 
Chicage, iliineis. 


Gen tlemen: 
Attention; Mr. Ivan "either, Pres. 


Referring to your letter ef August Sond, and 


asSENT 2a 4 
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in reply wich to advise thot my letter ef ‘gust 18th 
covers the situction fully «nd tewhich you seem to have 
given no considers tion. 
ZX have nothing further to nda except that you are 
hereby meotified te cancel a1) orders, a2 well sa my 
rtion of omy orders thet you may have on hand, “hich 
mot been delivers’ to use 


ound ieyeDeare, Valve aad 
or Vics Prenddente* 
Gn Auguet 24, 1921, the plaintift wrete te the 
defemdemmt as follows: 
uo" * 
Chizego, Tlis. 


Gen tlemen: 

We have yours of the ‘Grd inet. addrensed for 
the attention ef our President, Mr, Reitier, wd your 
notification to cancel all orders is therefere not 
accepted by us, smd we wish you te understend same 


accordingly. 

my further comamication on this subject will 
oy be delayed until Mr. Reitier's return early next 
we 


Great Po gh mektens & & "xeTinine CBee 
he LAppe» & eoretarye* 


Om August 29, 1921, the plain tif’ agoin wrote the 
defemdomt av fellows: 


*e Valve Go. 
ine —<, 


Chicece, Thlse 
Sentlomens 

Your letter of the 23rd inet. hes been referred 
to the writer, end I + repent etatement made in my 
Letter of mgust 22d, t we 44 met see our way clear 
to eoncel order. 


have no doubt thet your Directors, who evident- 
iy have taken the action, rather than any individual, heave 
nome Wo reason fer doime so, and some reacea that 
—vuimea go er che ch af 

ac appre te Very mm 
iy. O'lisliey would teke the trouble te oekl. Gk ie md exe 
piain thie reason. I shall expect you to do this a 
as you will readily understand that this matter should be 
cleared up. 

Respectfully yours, s 
Great “octerm Qeclk & Refiminmge “Ge, 
Iven Reitiler, 
President.* 


Om September G6, 1921, the plaintiff wrete the defendant 
the feliowing letter: 
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Plt so meere Valve Hig. Chey 
Shicoge, Tlie. 
Gan tlomen ; 
inet. in Bh Boor ae eure meene peed See tal’ Waa Toe 
to have you indicate if lr, O'Halley intends te cell om 
the writer in "heessenain’s or _ 

Great ‘eatern ting & Refining “Ges 

preaident.* 

éfteor thie letter of eptember 6G, 1921, the correspondenee 
between the plsintait md the defeomdont spperently eeared. 

The principal asvignment of errer of the defendemt is 
that the court erred in instructing the jury to find « verdict 
ageinat the defendent; thet the questions whether the plein tiff 
effered or tendercd performance om ite part within « ressenable 
time or whether the plaintiff actmally offered to deliver the ree 
meinder of the ingote te the defendant within a reasonable tine. 
were questions fer the jury te determine. 

mm our epinien, in thew af the fact thet the defendant 
refused te perverm the contract ond expresaly comcelled the cone 
tact by ite ietter of sugust Lf, 1921, w de net think that there 
were oty such questions for the jury to determine, 

Zt wihl be ebeverved that in the ijetter of August 18, 
2921, the dufendant d44 not cance] the contract beeeuse of ouy 
failure em the part of the plaintiff in regard te a ten¢ear of 
perfermenee of the contract within a recsomeble time. ‘The eane 
eellation was based on the ground that it was “necessary by reason 
ef changes in opec’ficctions fer which we hed figured the use of 
this ingot ond te cuncellations.” Farthermere the suit ef the 
plaintiff is net breught fer en cliesed breach om the part of the 
éefendaat to perferm the cmtract within a renconable time. The 
ouit da beced on the defendant's breach ef the contract by ree 
fusing te porferm the contract, and by comeelling the contract. 
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Sommeree of the City ef Chicago ve PPLALtt, 45 Thie 519, 525, 
that “If one perty to on exccutery sontract induces the other 
to believe thot he head withdrowm from the contract, the other 
contracting party need not weit until the day ef perferncnes 
before making new axrengementa, nor does he les: hio remedy 
ageinet the delimquent party by providing et once against lesses 
likely to arise from such delinqgiency." ‘Te the same effect is 
the ense of Vax ve Fitton, 19 143. 516, 535. It is slso the 
rule thet "o perty heving « right to insist upon « condition 
precedent to the payment of money or other performance on his 
part, will waive the condition precedent by a total denial of 
liability er by plecing his refusal te perform on other grounds." 
johr Bottling “pe ve Foxgusen, *25 T1i, 85, 93. 

Counvel for the defendant further contend that there 
“was not a ecintilla ef «evidemee ae to the value of the ingets in 
question ot Hackett Spur, Burnside, “ook County, Tllineis, the 
place ef delivery specified in the order.” In omawer to this 
vantentian counsel for the piaintif? sesert that there wa» proof 
ef the market price of the ingots in Chienge; that there was alae 
proof that Hackett Hgur wae at the cormer of 95th itreet aid South 
Park Avenue; thet the court will take judicial metice that 95th 
Street amd -outh Perk Avenue is in Shienze; thet therefore preef 
ef the market price in Chiecage wae proof ef the market price at 
Hackett Spur. 

we do net find amy direct evidenee of the merket 
price of ingots im Chivace. Yitmeases “ha were in the metal 
Wusiness im Chfenge, testified as te the market price of inzeta, 
tat they did mot testify expressly as te the market price in 
Chicago, They merely teutified generally as te the usual and 
custemary price. However, wo de not think thet om the recerd 
there is acy diepate on the question as te whether er net the 


Burnside, 
market price which wos preved related te Hackett Spur,/ It seems 
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to be ana, yarties that the merket prise vhich wes 
testified to wee the morkut price at Hackett Gpur, Purnside,. 
Im the plaintiff's statement of cloim, the plaintiff’ states 
that the ingets were to be delivered 7. G. B. Heckett “pur, 
Burnside, “nok Caunty, Tlifmods, ond to be shipped to 285 Zast 
95th Street, Chierge, Iliimeia; thet the currest market price 
af the imgoits an or about “ugust 16, 1971, wae 19 conte per 
pound and thet the difference vetween the contrast price ond 
the current morkst price was 4 vents per pound. The affidevit 
of merits af the ¢cefen¢ent slieges thet the current merket 
price af the ingots on o¢ about 4: cuct 15, 1971, was net 10 
cents per pound, but wes 93872 cents cer pound, The affidavit 
ef morite decs net deny thet the ingote were te be delivered 
at Hackett “pur, Burnside. ‘Yhe wlesdings, therefore, sosune 
thet the market prices of the ingots referred to the market 
prise at Neckett “pur, Puommeide. Purthermore, on the trial, 
neither the vitmess¢a for the plaintiff nor the ei tmesses for 
the dofemdumt testified as to the market price of the ingots 
at atiy specific place. They merely testified gmerally as te 
the market price. 

Counsel for the defendant assign errers on certain 
rulings of the trial court relsatinc te the evidenes, The 
evidence in this respect wae wilmperteit aid immaterial, and 
we dg mot think thst omy reversible errer was comktted by the 
eourte 

Var the ressons etated wt are ef the opinion that 
the judgment ef the trial court chould be of firmed. 

APPINNED, 
Medurely, FP. Jo, ond Matchett, J., cameur. 


Sensor. 
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WR, IUSTICH JONNATON DELIVERED THY OPINION OF TH. COUAT, 


This is an appeal by the defendant, Anna Behrens, 
from a Judgment in the Municipal court of Chicage, on a finding 
of the court in the ewa of $351.47 in faver of the plaintisy, 
Jor Racoon, 4oing business as John Hanson & Go., in an action 
brought by the plaintiff en a written guaranty signed by the 
defendant. The guaranty te as feliews; 

"Oat. 17, 1922, 
Thie ie te certify thet 1 hereby agree te guarant 
payment of Merchandise beught by Er. A. G, Pickell (Ry 
soneinelaw) of 4309 Greenview Ave, : 
(@igned) Anna Behrens,* 


Counsel for the defendant contends that the statement 


ef claim deen net state a2 cause of agtion, The statement of claim 
is ae follewsas 


"Plaintiff alleges: That on the 17th day of October, 1922, 
ene A, G, Pickell wae indebted to the plaintilY ia the sue o 
Three Hundred Seventy-four Dollars and Fourteen Cente (3374.14) 
for goods sold and delivered, an itemized stateacnt of sush 
account showing the date ef sale, goede purehaeed, and price 
to be paid therefor, is hereto attached marked "Exhibit a‘ 
and made @ part of this statenent of claim; ‘hat the plaintiff 
refused to extend further eredit te the & ae G, FPiekell une 
lesa he gave the plaintiff a written guarentee from the defend- 
ant guaranteeing payment of the accownt for gocds already seld 
and guarantecing the payment fer goods to be thereafter sold, 
and, thereupon the defendant in comeideration ef the plaintiff 
extending further credit te said A, G. Pickeil entered inte a 
Written guarantee, guaranteeing ali goede then scold and net 
paid for and all geods seld te the said A, G. Piekell theree 
after, which aaid guarantee is in words oni figures as follews: 

8 to cart that I hereby agree te guarantee paye 
ment for merchandise bought by Hr. A, G, Pickell (My som in law) 
ef 4309 Greenview Ave, 
(Signed) Anne Behrens. * 
That an itemined statement ef the goods scold te said A. &. 
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Piekell since Gatober 17, 1992, is hereto attachet as *Bxnldit 
B® ond’ made o part of this ftatement ef claim; Theat the smeunt 
ef goods sol¢ since the 17th 4ay of Getober, 1922, asount. to 
One Hundred Portysfive Pollors md Winety-elght Cante ($145.98). 
That the aaid A. @ Piekoll 19 entitled te a oreiit for amney 
ety the wum of “ne Hundred Sixtrefive (9166.00) md Three 

Liare and Fifty Conte (93.%) for goods returned, that there 
is due wider said eusrantee for gocde 9014 and Aolivered the eatd 
Ae Ge Phokeoll after allewing him all deductions end ceteoffe the 

of Taree Aundred Fifty-one Yollere and Bixztyetwo Cents 

351.62), for which amount thie defendant ie liable under her 
guarantee above set forth,* 

We are of the opinion that the statement of claim states 
® osuee of action, 

it is further contended by cownsel fer the defendant 
that the guaranty waa intended to eover only “sn certain purchase 
made the day of ite date.* Ye do not think that reasenebly cone 
etrue? the guaranty adedits of that construction. Aecording te a 
fair interpretation, the guaranty: wae intended to oever a prae 
existing debt and vas not limited te a partieular purehase en the 
fay the guaranty wae siged, 

Gouneel for the defendant further contents that "there 
was a tetal failure of pree! of the material aliegations ef plains 
tiff's cause ef setion.* Gounsel deon not indicate, hewever, wherein 
the proof fe ineufficient. A general statesent of this character, 
Without epecifying in what particular there is e failure of procf, 
ie inadequate te present the question for review. O, & A. BR. Bs. Ge. 
v. Simewbourd Co., 190 Lll., 268, 274, 275; Hiekek vy. Amarioun Cor 
& Youndry So., 195 11, App. 261, 262. 

 Gouneel for the defendant contends thet "the guaranter 
was entitied te reasonable notice of default on the part af the 
principal debtor,” 

It ie the rule that the right te metice ic not an abe 
solute right in the eenge that the failure te sive 1¢ ef11 in all 


eases ond under all circusstences relesnae the quarantor, The right 
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to motice is o relative right, and the failure te give netice 
oan only be availed of when 14t 1» made to appear that the guaran- 
tor has suffered less by such failure. Mamerew v. Agtional Lead 


Coppany, 206 111., 626, 654. 
In the cane st bar there is ne proof that the defende 


ant euffered any loss by reasen of the failure of the plaintirr 
to give her notice of the default of the principal debtor, 
We think that the judgaent of the trial court 
shoulé be affirmed, 
AFFIAUED, 


MeSurely, ?. 7., smd Matohett, 7., cuweour. 
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BAR. TUSTILCH JUNNGTON BELIVERED THE OPINICK OF THE Count, 


; Thie is an appeal by the defendant, the Superier Crib 
& Bovelty Company, from an order of the Banicipel court sf Chicage 
denying the mation of the 4efenient to vacate a Judgment mtered 
by default against the defencant im the sum of $936.15. 

The first comtention of couneel fer the defendant ie 
that the service of suswone om the 4efendent was imvslid ond that 
therefore the eourt tae eitheut jurisdiction. The returm «cf the 
bailiff ae te the service sf the mrmensa ie as follews: 

“Served this <rit on the within named Superior Orib & 
Bevelty So., & corporation, by delivering a copy thereof 
with = Praecipe snd atatoment of claim and affidavit attached 
therete on K. Kareus, agt. of said serperation, and at the 
game time informing hi« of the contents thereof in the City 
ef Chicago this 15th day of aug. 1924. 

The President, Glerk, Seerstary, Superintendent, General 
Agent, Gashier, Prineipal Direetor, Engineer, Conductor or any 
other Agent ef said corporation net foumd in the City of chi- 
eago.* 

Gewssel for the defendant saintain that the return 
ef the bailiff is fatally defective beasuse it recites thet the 
Presijent could aot be found “in the City of Chicago” instead of 
stating, as provided ty section 8 of the Practice aet, chapter 110, 
that he could set be found “in the County." Counsel for the 4e- 


fendant elite the ease ef 





Kerchants' Kations) Bank, 57 11, 587, which helds (p. 589), in 


regard to a summeme im on action in the Guperier ceurt, thet the 
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return must s.or that the president of the cerporation vas not 
found in the sounty. 

It hae been held, bewever, thet the rule ie 4ifferest 
in respect of the service im om action im the Wunicipal ceurt. 
Burr v. Sge- : 3 vg 162 Il, App. 12. Im this 
case the court seid (o. B20}: 


*A careful cemsideration ef the matter leaves us ef the 
opinion that in view of the localized jurisdictienm of the 
Municipal court of Chicage and the provision im section 48 
of the Kumicipal Ceurt Act, that "the praetice ond preeecdings 
eee in casee of attachnent *** ingluded within the eanes of 
the fourth class «** shali be the sane neat Af oe + a8 
that “hich is new preserthed by ler for similor esses in other 
courts of record ***;' the return of serviee on the ‘treasurer 
end agent’ is euffielent on the further showing that the oresie 
fent is net found vithin the City of Chieage, the Lixite ef 
which weasure the extent of the feriediction of the court sand 
ef the authority of ite officer. 


this ecsurt hae similariy held in the reeent case of 
So. 29427, not yet reported. 





We ure of the opinion that the service was valid 
and that, therafore, the court had jurisdiction of the defendant. 

Counsel for the defendant further contend that the 
aefendaat hae shown dwe diligence in the application for the 
motion te vacate the Judgment, and that the affidavit in susvert 
of the wotion sete up « seriterious defense, 

There ean be no dispute on the question of diligence, 
as the motien te vacate the Judgment was entered twe days after 
the fudgmert was emtered, 

In regaré te the question of a meritericur daferse, 
we are of the opinion that the avermentse of the affidavit sufft- 
eiently state «a meriterious defense, 

The plaintiffs! statenent of claim alleged that the 
Plaintiffs furnishes snd delivered te the defendant certain 
Printing werk and material as foliews: "Stationery, Letterheads; 
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25000 catalogues, 25,000 envelopes, 25,060 order blanks, 15,600 
Letterheads in witigraph form end ineertion of catalogues, 
price lists ond letters in envelopes; enveloner; 5,000 Taetory 
formes in duplicate.” 

The affidavit ef the defendant in supsert of the 
metion te vacate the juigumt alleged, in substance, that about 
June 17, 1924, Adclph Heth ot frank Ligelew acquired ail the 
eapital stock of the defendant and beeame officers of the 
eorporation; that the first notice they had of the judgment 
was whem the bailiff enmwe te their plece ef businesa to serve 
the execution; that at the tise that the cerseration wan taken 
aver by Reth and Bigelow the beoke of the eompany 4i4 net shor 
any indebtedness to the plsintiff “fer or on aecewnt of the 
catalogues, envelopes, letiterkeade in eultigraph ferm and inesere 
tion of catalogues, price lists, letterbeads and envelopes as 
mentioned in the statement of claim file4 in thie enit er fer 
any part thereof, and that while affiant saw sese catalogues in 
the ocluee of betiness af the said defendant, upon ineuiring from 
the former stockholders about then he was informe? that the 
printers acknoviedged mistakes in the printing of them, and that 
they were senting for them te take then back, and that there was 
nothing ered on account thereef; ond that me pert of the eata- 

legues, letterhesds in wultigraph form end insertion ef cata- 

; logues, price liets, leiterheade and envelopes have er hed ever 
been used by the defendant; sn4 that ower half of the quartity 
referreé te in said itez sf plainmtiffs' statement ef claim were 
mever delivered to the defendant, an4 to the bent of affiant's 
information and belief never ei ther printed er prepared for 
because of the faet that upon the delivery of the first quanti- 
ties of said item, it was discovered by the former omer ef the 
abeve named defendant that there were many errors in the printed 
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watter an¢d in the srrengesent and location of euts as chown in 
said cataloguen, 011 of which had been culled te the attention 
ef, the fast seknoviedged by the plaintiffs ae their nisiaks, 
which they premised te reetify, ena hela up the balance of the 
order for the purpose of rectifying suid wietakes; that eaid 
mistakes hove never beom restified, und that @11 of the ssid 
eataloguen, envelopes, order blanks, letterhesds in multigraph 
form sith the envelopes of the enue with the price liets and 
letters on? envelopes are useless end of ao value to the 4de- 
fendont; and that thie defentant is justly indetvted, ready, able 
and willing te pay, ana for that purpese brings into court the 
money eith whieh to pay all other itese in pisintiff's statement 
of slain,* 

In our opinion the trial court erred in not granting 
the motion of the defendant to vaeute the Judgeant. 

in the ease ef Kghyrray v. Seebody Coal og., 282 
Thi. 2718, the eourt said (p. 226): 

cats cites Tor"snerte to'be Sinarat snitinet ttas‘tsn,tty, 
yh net "aunt we gous oe — where it appears that 

the Judgment ef the trial court is reversed and the 

ganse renended, 


REVERSED AbD REBRANDED. 


Kelurely, ?. J., smd Matchett, J,, concur. 
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WR. JYSTTCR JOMHSTON ORLIVENSD THR OPINION OF THR COWRT, 


This te an appeal by Charles Resa and Company, the 
defendant, from a Judgment in favor pf the plaintiff in an 
action of forcible detalner breught by the plaintiff in the Munie 
Gipal court of Chicago. 

The claim of the plaintiff ie that the defendant ie 
@ tenant under a written lease «ni that the defendant haa de< 
faulted in the payment ef rent. 

the defentant eantende that the lease fe invalid; 
that the tenaney wae from month to month, and that the defendant 
was therefore entities te the statutory notice of five days; that 


such notice wae not given. It ia contended by counsel for the 
defenfant that the lease was lavalid because it was originally 


made te Charles Hose and was not properly assigned by him te the 
defendant, Charles Zone sand Company. The assignment snd consent 
of the plaintiff to the assignment are as follers 


"ASSIGHNENT AND ACCEPTANCE, 
Vor value reoeived i hereby aecign sll my right, title and 
interest in and to the within Lease unte Charles Ross & 
4 pete its euecessers, heirs oid aseigne, oid in considera. 
t of the consent to this assignment by the Lessor, I 
gasrantee the performance by seid Charles Roses & Company 
of all the cevenants en the part of the second party in said 
Lease mentioned. 

In consideration ef the above assignment an¢ the within 
convent of the party of the firet part thereto, we hereby as- 
sume and sgree te make all the payments and perform all the 
covenants and conditions ef the within Lease, by said party ef 
the second part to be made and performed, 

WITNESS our hend and seal this 16th day ef Getobher A.U.1980. 

Ghee, Reas & Company SAL 
By Chas. Koue SR AL 
President. 


Cathey We, Ah 1 a 
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CR GENT TO ASSIGRYERT, 

The wateresiqneda party of the first part a on consents te 
the asstgmuent of the within Lease te Charles Kose & Company, 
on the express coniition, however, that the assignor shall ree 
main lisble for the srempt payment of the rent and performance 
of the covenants on the purt ef the secon4t party as therein 
mentioned, and that no further assignaent of said Lease or 
sublets of the preaises or sny part therec! shall be mote 
without his written assent firet hed thereto. 

Witness my hand and seal 1Oth day of Ootoder, ye" 19972, 

Yenjamin Sullivan ( SRAL 

Vo are of the opinien that although Charles Rees 414 
net sign the assiguaent individually, aeverthelese Charles Rous 
and Company did, and expressly agreod as follews: 

“In consideration of the above assignment and the within 
eoneent of the party of the first part thereto, we hereby ase 
sume and agree to wake a1) the payments and perferm all the 
covenants anf conditions ef the within Leare, by said party 
ef the sesond part to be cade and performed. 

Furtherwore, the plaintiff aceepted Charles Koss ané 
Company af leesee, end Charles Roar and Company paid rent to the 
Plaintify wider the lease. 

We are of the oointon that Charles Keaa and Company 
was a tenont wider the lease anit that, therefore, the defendant was 
mot entitied te the statutery notiee of five days. 

Geunsel for the defendant Forther sontend that the dee 
fendait hed the right to a seteoff or seunteresiaim for am amount 
alleged te be due te the defentant from the plaintiff rer repairs 
made by the defendant om the plaintiff's automebile, 

it hee been held that no orose demand in the nature of 


@ Kecoupment can be interposed by way of defense in am action of 
forcible detainer. Geiger et sl. vy. Brawg, 167 TLl. App. 535, 536; 
Berk v. Sobwuenm Piane Co., 108 Ili. Apo. 496, 495, 

Mereover, the teetimeny of Charles Rese on behalf of 
the defendant shows that there was never any conversation between 
him on? the plaintiff with reference to applying the alleged ine 
aebteinese for repairs on the rent. ‘The sleintiff aleo testified 
that it wae never agreed between Hows and himself that the money 





a si ag ae 
aie nu om yer Byres danas 
ACRE oe rom it ae ih mtd Lowe 









BER erat, ae teats Piaictout amt ae ~~ , 


‘Bee whit ey kena paiieene eansilias set” Slane | 
wey of gee bbad waded) hie seo ae heats bier joven t aa ctw 


Koy 
ey th 
Rkiaers 


taste 








oy 
chy 


‘wsend oa two. id 
queda! Pees eeu we eet isi ae intae ate re ote rT 
anv eupoweteak ade | state ae tee sis woh oe robe mae ‘hae 


Sig 


gunk oie De oe Dios erciuinte ode at sotetias ase 
Heese ws TA? Ade Chatttiae ee Teves a af fig ke, ate bow roniaek: 
whew ae TERE f ety matt dmehc teh sett at mare. we Me foga Ete 
- P wa dwetetwe at wt simbady et ao Mabwelabh ony ww eae 
te sige ahs a tawoes autem gt Gna boet aeed aad O2 

Te agtiae as Al wes tod bg gow Qe’ wali agi ow age secon 2 
joOF 80d ga vik SOX camel UY dea see seeeidyd sharon 
ROR (O00 cagk Lak abe wea ahi 
Re Tiered a geet sedeoid "ka yom dand Ode stoveeten 


wet See ERE howto. ened ‘oy HF egy ‘ee bt x ay “eet feenur ol 











mowed mod caarRM yD “ete Ree Hat att was baile armed “Sad emp heb wait 
wat hewn tie 24) ynbetecse of ener se tay re de Piagalage ae hee ahd 
oe kilieed oe te vidmabale wait tees wate we ‘wolaiget ‘te? guenheddab 


et dima = eb tine “We ie acca Wd THs. cae WP: i ey pi ee ee ct all a ace 


due to Howe from the plaintiff for repairs was to apply en the 
rent of the defendant. 


Sounnel for the defandant ecntend further that the 
Plaintiff cowl’ net terminate the lease without notioe and de- 
mand as to the defendant. 


Counsel for the defendant apparently have everleaked 
the provision in the learee in which the Lessee walves all right 


te motice of de and. The provision is as foliows: 


"Said Leases hereby exeresely waiving ali right to any 
notice or deuand under any atatute im this State, relating to 
forcible entry and detainer or landlord and tenant and agrees 
that the Lesser, his agents or aseigne may begin euit fer 
porgession or rent witheut netior er Amant, And notice ef 
flestion te terminate this lesaze, er actice of any election 
hereunder, is hereby expregsly waived, * 


Ve are of the opinion thst the Judonert of the 
trial court ahould be affirmed, 


AFFIRMED. 


Kedurely, #. J., and Matchett, J., coneur. 
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BR, TUSTICR JONNATOR DELIVERED THR OPINIOS OF THY CouRT, 


Thin io an appeal by the 4efendanta, Bary Fite- 
@eraia ond Ayne Pitugersid, from a Aeoree af foreeclonure in a 
suit brought by the complainant, Theresa Yeisea, ae the alder 
eof a note ond trust deed executed by the defendante. 

The defendants ask for a reversal of the decree on 
two grounds! Firet, that the shanceller erred in finding that 
interest wan due on the note from December 6, 1919; Second, that 
the chanceller erred in finding that the compleinant was the le- 
gal belder of the note oid trust deed, 

Ceunveh for the defentante states that the testimony 
ef the complainant heraelf shoes that interest was paid in Feb- 
Yuary, 197%, We do not agree with counsel, The testimony ef 
the comelainant does net show that interest was paid in February, 
1926, The testimony of the complainant, om direet exanination, 
in respect of interest is as follows 

*Q@. How, Ere. Yeisese, when was the last gasmert ef the 
interest received? 

A. February, 1990, I een't saywhat date beeause I wae--n-8 
pa Seite acthares 

Q- Has any sum been reeelyed by you since that date? 

A. Net a cont.” 

Om erose-exanination the complainant was net cues 
tioned about the interest, On reedirset examination the com- 
Plainant testified as follews: 

"the Raster: Now wany times did Mr, Vitagerald pay you 


interest? 
4. it was in June, ever since Graham went bankrupt. 
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Q When was that? 

Ae That was the 26th Jume, 1917. 

4 4né tire. Fitagerald has paid you the interest every six 
months since then? 

the She paid se in December, shertly before Christmas, she 
paid the interest. 

ge Has che paid you interest since 1917 to 19207 

Ae. Yen. Every time $30." 

It will be observed that on direct exasineation ime 
mediately sfter the compleinant eaid February, 1920, she added, 
"I can't say what date;* that on re-direct exacinetion she tes- 
tified that the interest wan paid “in Deessber shertly before 
Chriectass,* and the interest wae paid from 1917 te 1920. 

The defendants effered me evidence in regerd te the 
payment of interest. 

We do not think that on a fair interpretation of the 
testineny of the compleinant it cam be cali that interest was 
paid in February, 1926. In our view of the testimony the last 
payment of intereet wae made in December, 1919, shortiy before 
Christzas,. 

In regard to the question whether the semolsinant 
was the legal heider sf the note ond trust deed, counsel fer the 
4efentont maintains thet “the testimeny ef the complcinant here 
self, om cross-¢xanination shevs conclusively that her husband 
bought the sste in question at the Graham Bank, paid fer it by 
check signed by tim (the husband) and that the husband hanced the 
cheek to the Graham bank official, whe therewpen delivered the 
Rote to the husband; that her besband then banded the note te 
complainant (the wife) and said te her, ‘take eare of that. '* 

Counsel for the defendant adde, "This is all the 
evidence upon the question of the oxnership ef the note." It 
is not, however, all of the evidence im regard te the evnership 
of the note. Om direct exasination the testiweny of the come 


Plaiment was as follewe: 
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“Q. re. Yelese, whe is the owner now of the nete and trust deea? 
A» Sy imasband ond I,” 


Bo edjection ou belal? of the defendants wae mode to the anewer ef 

the ogmplisinunt and me motion was mase to strike out the anwwer. 

The felleving question was then asked the complainant: 

"3. Whe is the owner gow of this trust dead? 

A. tf got this note when ve paid it before the trustea in 

—s on that day I tock it right away and put it in 4dapesit 
tm behalf of the defendante the follewine abjection 

wae meade: “Objfeet te that as being a conclusion. Let the -itness 

state how she sot it, amd as to *hether she i= the owner or net 

is the enestion mew im issue.* The soliciter for the econlainant 

eaid, “Bell, I m aeking wee owne it.” fhe eseliciter for the de- 

fendants replied, “That fe the avestion I obfeect te.* The muster 

stated, "Objection sustained,” 

The complainant then continued her testineny se fole 

lows: 
“At the time I got this sete I pat 1t in deposit ber in xy 
kusband‘'s «and my tame, aud we paid it from that day I had it. 
Be paid $1000 to Graham and Graham paid we the interest witil 
it closed and then we had te see abeut the interest, they don't 
get the interest, * 

Hig evidenoe was effered by the defendantea on the 
question of the ownership of the nets ond trust deed, 

In thie state of the recerd ve are ef the spinion 
that the testimony ef the complainant shews at least pripa foeie 
that the complainans wae the owner of the note. Furthermere, we 
are of this opision irrespective of the testimeny ef the eomplaine 
ant, which wae admitted without objection, that she wae the emer 
eof the note; an¢ alse irrespective ef the quertion whether er not 
the court correctly ruled om the objfeetionse te subsequent caertions 
as te ownership that it was net peraissible unter the rules ef evi- 
denee for the complainant te testify directly in regaré to her 


ownership ef the note ond trust deed. ‘The evidence shows that 
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the comelsinent «ne ix roseeseion of the note. The rude is well 
Settled that orrvers>ip is preaumed. from poatession of « note. 

4areon v. Daybenon, 187 111. 37, 391; Remeon v. Jones, ? 111. 
{I Geom.) 791, 27; Brownelh ¥. Bixom, 37 111. 197, 205; The 
Bymmaclicnl intheran St. S. Cong. v. Bivhop, #15 111, Asp. 137, 
143; Dumlep +. Dayace, 19% 111. app. 378, 545; Supine v. Finter- 
bethan, 96 [12. App. 123, 124. Im the ense at bar thie presumption 
was not rebutte?, 

Since we are ef the opinion that the complains was 
the legal heldexy of the maeis, it feliows that che was legaliy ene 
titled te bring auit te foreclose the trust deed. Dorm v. Colt, 
280 Til. 397, 399; Sheltenhowe Iuproyenent Co. +. Uidtehead, 178 
Tid. 279, 285, 236. 

The deoree ef the chancellor is affirmed. 

APF TAHED. 
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BA, JUSTICR JOUNRSTON VWALIVEKED THY OPIBION OF THR COURT. 


This is an action of forsible detainer brought by Bax 
Goodman, the plaintiff, against Jack Kopeyka, the defendant, 

By = written lease the defendant acquired possession 
of prexises owned by the plaintiff. 

The lease contained the following provision in regerd 
te an optien fer the purchase of the preul cea: 

"Lessee is hereby given the option of purchasing the 

wen hereinbefore described at a price not more than 
$60,000,00 subject to existing mortgages; said option to 
be exercised within the first two years of thie lease," 

On the trial ef the case the follewing stipuletion 
was entered into between the sartica: 

"It ie agresd that prier ts the expiration of the two year 
period provided fer in the Lesage, the defendant netified the 
Plaintiff ond hie attorneys of nds Pleetion te sxercise the 
option and that pursuant te an apveintment made by the parties 
they met in the office of the attorney for the plaintiff for 
the purpese of consuamating the ention which the defendant hed 
elected te exercise," 

The ultimate quastion presented for deeision is 
whether the defendant oceupled the premises as a temant or as a 
purchaser im possession wader the option. And the deteruination 
of thie question depends om the queetian whether the defendant 
Gomplied with all ef the legal requirements necessary to entitle 
him to a deed, 

The eption was not coneummated, but the defendant 
contends that he has complied with all the Legal requirements 


necessary unier the option te entitie him te a deed, and that the 
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plaintiff hae refused to give him the deed. The defendant maintains 
that the plaintiff has not complied with the terms ef the opticn 
and ia met entitled to a deed. 

The evidences sheowe that the parties, sccompanied by 
their attorneys, met in the office ef the attorney for the plains 
tiff for the purpore af eonsummuating the option. The plaintiff was 
represanted by bis attorney, 3B. B. Gehan, and the defendant was 
represented by his attorney, 5. 3B. Blakksten, At this meeting 
Cohen stated that he had the neceesary funds and was rendy te close 
the 4eal; thet the interest on the mortgage should be pro-rated; 
that the taxes for the year 1923 sheuld also be pro-rated; that the 
deod fram Max Goodman should be signed by Goedman's wife. Blanke 
eten offered Goren a 4e¢e¢ from Goodman not signed by Goodman's 
wife, and Cehen refused te acoept the deed. The meeting terminated 
without ax agreosent having been reached by the parties. Shen 
Blankaten offered Cohen the deed to the premises and Cohen refused 
te necept it, Gohan sald to the defandast, “Let's ge, Jack, and 
don't pay any rent.* 

It is contended by the defendant that all of the 
demands made by Cohen were legal demands, and that the defendant 
Was not required te do anything further. 

Ae the defendant is holding the plaintiff te a 
strict performance of the plaintiff's obligations, the defendant 
en his part should etrietly comply with «ll the requirements which 
the law imposes on hin, 

in our opinion the defendant hae net discharged all 
of the ebligations that were essential before he cowld demand a 
deed from the plaintiff, An sctual tender by the defendant of the 
Purchase money or the specific aneunt agreed upon of a cash paye 
ment, thowld? have been sade by the defendant. The evidence anes 
not shew that such a tender was aude, 
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Cohen testified that at the meeting of the parties he 
told Blanksten that they were ready to close the deal and “hed the 
necessary funds." 

Blanksten, on behold of the plaintiff, testified that 
Gehen 414 not eny that he head the money to clese the deal; that 
neither @14 Lepeyka ony that; that neo money was offered or shown 
by either Cohen or Sopeyka. 

Asevming that Cohen's testimony is correct, ne lege) 
tender was mode by the defendant, 

The rule as stated in Bynkeop v. Gowing et al,., 2 
Tll., 570, 587, 808, is that “A tender is strigti juris *® and the 
money must be in sight, and cavable of immediate delivery." This 
is in secordance with the general rule. 26 8.0.L., section 1, 

R- G22; Section 5, pp. 626, 627; 32 Cye, po. 1351, 132. 

We are of the opinion that the judweent of the trial 
tourt should be reversed and the cause remanded, 

REVERSED AKD ABRADED, 


Returely, >. J., and Matenett, J., concur. 
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BA, FUSTICR JONNSTON DELIVERED THE OPIEIOR OF THE COURT. 


Thies is an appesl by Charles >. KR. Baeaulay, the dee 
fendant, from an order of the chaneelier of the Superior court of 
Seok county approving ani confirming the repert of @ Master in 
Chancery ef « sale of certain real extete sold by the Kaster 
pursuant to o decree of the Superior eourt. 

The only question presented for decision is whether 
the Chicage Law Bulictin, the neweesper im which the notice of 
ea2ie was published, is a seguler nevap=aper ef general cireule- 
tion, published in the City of Chicags. 

The only testimony in the ease is that of the fe 
fendant himeelf., His teetimeny ie as fellews: 


"The three copies of the Chicage Daily Law Bulietia in- 
troduced in evidence are copies iewned by the Bulletin ond are 
siaiiar in character of isaues of ether dates, 

ir. Symon: I objeet. 

The Court: The court cannot be contrelied by your con- 


+ Kacauley: i have subscribed for the Chicage Daily 
aw Bulletin for some yeare ond em familiar with the character 
ef its publications, the mature of the news it contains - it 
is not a newepuper of general eireulation, dees not contain 
and it dees net ordinarily contain--- 

ie. Wyman: I chjeet te that. 

The Court: Objectien sustained. 

Kr. Eseaulay: This paper does met contain satter al 
larly published by secular newspspere of general cireulet 
or a mews of general events of public interest. 

Mer. Byman: I sbject. 

The Court: I doen't see hew such evidence is resetely 
competent, but 1 ¢an"t wiah te preelude either of you from 
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agen y= any evidence which you may «ish the Appellate court 
consider. Uo an for ans you like. 
Br. Bagauleay: It is sy recolicotion that the Chicage 
Dally Law Eulletin 414 not and does not contain the results 
of elections ef important public officials of the government, 
reports of great batties during the war, sporting news, or any 
pees of general interest to the public. [ 4142 not know of the 
gaie ond had mo notice of it. I did moteattend the gale and I 
believe that if the sale had been properly sdvertised, or ad- 
verticed according to lev, the amewt bid eould heve been 
larger than was bid in this ease.” 
The Raster stated in bis report that the Chicago 
Daily Law Bulletin was a secular newspaper printed and published 
@aily in the City ef Chicags, County ef Cook omd State of [li-~ 
neis, smi of general cireuiation threugheyt the County smd State. 
im the came of Railton v. Lanier, 126 T11. 719, 221, 
it was expressly held ty the Supreme Seurt that the Chieage Daily 
Lew Bulletin was “a secular newepaper ef general sirculatien 
within tke meaning of the statute.” 
in our opinion we would sot be justified on the in- 
definite, wesatisfactory evidence of the defendant in helding that 
the character ef the Chicage Daily Law Bulletin hae materially 
shanged from what it was at the time ef the desicion in the 
ease of Railton v. Lanier, supra. The chaneelier preperly sus- 
tained ebjectians to the part of the teetizony of the defendant 
consisting of mere gmeral conclusions, The remaining part of the 
defendant's testimony does not contain a positive statement of 
existing feets. It ie a narration of what the defendant 
“*réeollcets” the Chicage Daily Lew Bulletin published in the 
past, ont what he “reeollests” it publishes new, The publication 
ef the Chicago Daily Law Sulletin ia «= continuing act, not a past 
event, The gharacter of the paper would be deternined by what it 
publishes at the present time. YThe part of the testimony ef the 
defendant which purports to be based om a reeollecetion ef an ex- 


isting practice er state of facte in regard te the publiestien of 
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the paper, is illegical an¢d dees not affirs that there is such m 
existing practice or state of facts, 
the order of the chancellor is affirmed, 
AP7TRRED, 


eSurely, *. J7., and Batehett, J., concur. 
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BOWS and EAKPSE i 
Ger abpent By ABsna9 HAN 2371.4. 654 


Appellant, 


BR, JUSTICR JOUNSTON NSLIVERED THR OPTETON OF THA COURT, 


This ie an action brought by Harper 4 Kireenten Shee 
Company, the plaintiff, in the Municipal court ef Chicags, on five 
promissory notes executed by the defendants, 

On motion of the plaintiff the affidavit ef merits 
Was ordered by the court te be stricken from the files, The dee 
Tendants sleeted to stand by the affidavit of merits and prosecuted 
thie append from the judement ef the court. 

The only question to be determined is whether the 
affidavit of merite ise eufficient. The alfidevit of merits ie as 
fellows: 

“That the defendant, Mildred Karpen Bows, di¢ net at any 
time purchase any merehandise frem the plaintirr, ner receive 
money from the anid plaintiff, nor wae she ot any time in- 
febted to the plaintirf’, and thet she 444 not reeeive any cone 
sideratiog of any mature or deseription for the signing ef the 
Several notes in ouestion, mor 4id she sign the same eas am 
accommodation paper. Therefore, this affieant alleges that the 
enid defendants are not indebted to the pisintiff in any emount.* 

It will be observed that the defendant, Marry Bows, 
aid not join with the defendant Mildred Karpen Bows in the sllega- 
tions in the affidavit of merits. The precise question is whether 
the defenses pleaded in the alfidavet of merits by Mildred Karpen 
Zows alone, as one of twe joint makers ef the notes, is sufficient, 

We do not think that the affidavit ef merits is suffie 


cient. Many Blame & Co, v. Krueger, 153 111. App. 327. In that 
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onse a note wae executed jolntly by Bugens Eruerver ond Sophia 
Krueger, hushbend and wife, Séphie Kreuger filed certnin pleas but 
414A not file the plea of want of soneideration, The court ine 
atructed the jury in vort as frlliewe: 


"The court inetruects you that if you believe from the evi- 
dence that the uete in quection ran not taken by the plaintiff 
in satisfaction of the indebtedness duc te the plaintiff from 
the defendant, Bugane Krueger, or that 1% wae not taken as eee 
curity as such for the same, fron you ore instructed as a matter 
of law that there wae no consideration moving from the plaintiff 
te the defendant, Geophia Krueger, for the signing of a note, 
and wilese you further find from the evidence that the plaintirr 
has sitered hie position and has been damaged grees sg wili 
find the iseues on thie point for the defeniant, Sephia ager.” 


The court held (p. 329) that im the absence of a plea 
of want of consideration by Sephi« Erueger, evidence ef want of 
consideretion vas inadmigeible; ond the court further held (». 329) 
that under the facts proved such « plea, even if pleaded, could not 
have been ouatsined, The court said (po, 329, 330): 


“It remains therefore te determine whether the defense of 
want of consideration is meintainable by one executing a demand 
note jointly vith = debter, for the latter's agcomedation, paye 
able te a oreditor om @ matured Glaim and delivered to him as 
eollateral security fer hie elaim, when the creditor has knowle 
edge of sll the facte ant hee given ne new consideration either 
te the 4ebter er te hia coumaker, I¢ waa the settled lew in 
moat jurisdictions before the enszetment of the uniform Regotiable 
instruments Act ant it ie clearly the lew uncer section 25 of the 
act, as adopted in Lllineis, the language ef whieh 4iffere fron 
the language adopted in the corresponding seetion in other states, 
under whieh some conflict in the autherities has orieen (Brannan 
Seg. Ins, Lav, mo 207) that ‘a pre-exieting debt constitutes 
velue where on instrument ie taken as aecurity therefor whether 
the instrument is payable om dewand or at a future time, More- 
over, mot only the endorsee but even the payee of on instrument 
may be & bolder in due course. Boat Iron So. ¥. 

+ 185 Yass. 140 BAHAR ath Ve SO7, 1 Kk, B94, 

G65, S09. Both prior to the vegotiatle Instruments Act of 
1967, (noes v. Bother, 226 111, 628) and by the exnrese provi- 
sions of section 2Y ef the act am accommodation party is net 
relieved of ilability because the holder kmew him te be only 
am accommodation party, in giving the nete to plaintisf there 
was no violation of any restrictions pleced upen ite use. 
Therefore the defense of want ¢fcénsideratdon Sven if properly 
pleaded nowld not have avalled the 4efendant in this case. 
Marreli v. Tenant, 50 Ark, 634," 


In their reply bricf counsel) for the defendants esntend 
for the firet time that the plaintiff's statement of claim dees 


mot state s enuse of netion, ‘Inder the rules of this court it is 
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not peruissible te raise a new point in the reply brief. Yurther+ 
more, counsel fer the defendente expressly state in their original 
brief that "the sole queetion in the ease is the sufficieney of 
appellant’s affidavit of serite as «= defense to the action, * 
The judgment of the trisl court is affirmed, 
AVYIRUED, 


SeSyureiy, ©. 7., and Matchett, J., concur. 
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HR. TUSTIGH JOUBSTORK COMLAVARGD THR OPIEIO“N OF THE COURT, 


Thie is an appeal by John Bagionas, the defendant, 
from a judgment on a finding of the court thet the defendant ma~ 
lieteucly, wilfully and intentionally, with intention te defraud 
the Hotor Car Geourities Corserstion, the plaintiff, comverted 
te the Aefendent'sa een use an automobile of the plaintiff. The 
court aeseneed the plaintiff's danages at the sum of $750, which 
the proof showed was the value of the automobile, 

The defendant was engaged in the garages business and 
was the owner of a Case automobile, Being desiroun of selling the 
automobile he employed on antemobile dealer by the sane of 
Charles Monkheliuer to s¢11 the automeblle, Henhelmer had seld 
automobiles fer the defentant before. Honheimer put the autoe 
mobile in question in hie shewroom and exhibited it there for 
several weeke, Henhelmer sold the automobile to a wonam named 
Harel Bpstein. In payment of the purchase price for the automobile, 
Havel Epstein traded in to Monhelmer a second hand Kercer autonee 
bile, gave her note for $698.40, paysble te herself and mdorsed 


by her, and exeevted a chattel mortgage upon the Case automobile 
te seoure her note, The chattel mortgage provided that the note 


was to be paid im ten monthly instaliments of $54.34 each, The 
Plaintiff purehased the note wid mortgage from Monheimer for about 
$500, Monheimer paid the defendant $560 on secount ef the sale of 
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the ear. Hazel Bpstein paid three installments on the note, de- 
faulted on the fourth inetallment, and has paid aothing sinee, 

A @icoute shout the sale of the car arose between the defendant 
end Moenkeimer. In an action of replevin broucht by the defeniant 
aguinst Kenheimer for the automobile, the defendant obtained a 
judgment againet Monheimer, The plaintiff was net a party te 
this action. Gubsequentiy, without any process of law, the 
defendant took the automobile from “a man named Mpetein on Dremel 
beulevard.* The defendant testified that at the time he took the 
ear from Bpstein he wae acecompaniedt by the “police.* The defendant 
still haa the autensbile in hie possession or in hin control. In 
this respect the defendant teatified that he hat the automobile; 
that he would mot teli where it is; that his cousin, Hike Boomer, 
has the autermebile; that he, the defendant, deer not know shere 
his cousin lives, 

Counsel tor the defendent eontends that the court 
erred in ruling that the measure of damages was the value of the 
automebvile; that the correct measure ef dauager was the amount 
of the urpald indetteinesa on the nete; snd thet the proof ef 
such indebtednens wae not properly made by the plaintiff, 

A&A Complete anster to theme contentions ef counsel fer 
the fefendant is that in our opinion the court correctly held that 
the measure of damages war the valus of the autemebfile, From this 
view 1t follewn that the questions of the amewnt of the unpaid ine 
debtedness, and the proof in regard te such indebtednesn are 
immaterial, 


The rule ie that after default by the mortgager upen 
@ condition in « chattel mortgage, the title to the property bee 


Comers vested in the mortgages, and the mortgagee has the right te 
take possemsion of the property. Whittemore v. Figher, 137 111. 
243, 256; Simmons v. Jenkins, Adur., 76 111, 47%, 4821; Talty v. 
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Sehoenholn, 794 111. App. 156, 161; Alezander v. Meyenberg, 11% D1. 
App. 293, M24; Hay v. %, W, Kimbal) Go,, $5 111. Apm, 263, 264, 268; 
¥rankenthal v. Keayor, 54 111, Apoy 160, 162, 


It ie alse the rule that « party having « snecial 
interest in chattele may, as againet « stranger to the title, 
recover the Tull value of the chatteis, ond that the excese bee 
yond hie speelal interest 7111 be held by him im truest for the 
general owner, Atking v. Hocre, 42 Ili., 240, 242; Benjawin v. 
Strempie, 15 111. 467, 469; 35 Gyo, po. 2050, 2090; 23 am, & Sng. 
Ene, Law, p. 729, 

Im the case at bar there was a dofavlt upon a condie- 
tion in the chattel mortgsge, ond the defendunt was a stranger to 
the title so fer as the plaintiff was concerned, 

The ohattel mortgage provides that if the mortgagee 
"shall feel ineeceure or unsafe,” the mortgagee may take poesers- 
fen of the autemobdile, The mortgage also provides that the 
mortgagor may retain pessession of the sutceobile, but thet the 
Bortexnger in not to part *ith the poesession of the automobile, 

We are ef the opinion that in the circumstances the 
eeigure of the autcmobile by the defendant justified the plaintirr 
reasonably in foeling wnsafe and insecure ond veoted the title in 
the wertgagee and avnthborized the mortgagee to take pesseasion of 
the automobile, It hae been repeatedly held that under a chattel 
Mortgage which contains a provision that if the mertcaces shall 
feel himeelf wummeafe or insecure he shall have the right to take 
possession of the mortgaged proverty, the mortgagee may take 
posvession of such property in eircusetanves which reasonably 
weuld induce him te feel inrecure and unsafe. Hagen vy. Akin, 
281 Tli, 448, 468; Eeiley v. Godfrey, 54 Tll1,, 507, 811; Avltman 
v. Silvis, 39 Tli. App., 164, 177, 
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Counsel for the defendant maintains that the defende 
ant is net a stranger to the title; that tae defendant had poss 
estion of the sutomebila, and that “possession is prima facie 
evidence of ownerahip and the right te possession.” in our opin- 
fom the anewer to this contention ia that in relation to the 
Plaintiff, Hazel Mpstein is the general owner of the automobile, 
met the defendant; that in legal significance the defendant is 
wnknewn to the pleintiff and is therefore a stranger. 

Ve have read the case of Bennett v. Gilbert, 94 Til. 
App. 505, $15, whieh counsel for the defendant specially requested 
us to read and whieh belds that “the sheriff, as the special owner 
of the property levied on, by virtwe of an execution in his hands, 
is entitied, as = general rule, te recover the full value of the 
property reslevied, and, as he represents not only the interest 
of the execution creditors but also that ef the general owner of 
the property, if the proceeds of the judgment exceed the azeunt 
fue to the executionperediter, it is the sheriff's duty te held 
such exeess in trust for or pay it te the general owner, er te 
whomsoever may apvear to be antitied therete,* 

in view of the fuct that we are of the epinion, as 
heretofore stated, that the defendant, in relation to the plaine 
tiff, is not the general owner of the automobile, but a stranger 
to the title te the automebile, the case of Bennet} v. Gilbert, 
Supra, is not applicable to the question of the measure of dauages 
in the case at bar, 

Gounsel for the defendant further contends that the 
Plaintiff cannet plead that it is the abeclute ower ef the aue 
temobile ond satisfy such plea by proving that it is entitled te 
the possession of the autemebile by virtue of a lien upen it, 

We have held that the title to the sutemobile vested in the 
Plaintiff by reason of a default on the conditions in the chatted 
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oni 
mortgage, /that therefore the plaintiff had the right te take 
possession of the autdmobile. 

It is further contended by cowisei for the defendant 
that the court erred in refusing to sdmit in evidence the judge 
mont im the replevin suit between the defendant and Menheimer; 
that "the plaintiff as privy of Bonbeimer was bound and coneluded 
by any jutgment rendered against snid Monheimer in referenee* te 
the automobile. As the plaintiff was not a party te the suit, 
the plaintiff could net be bound by the judgment. Even though 
there may have been privity between the plaintiff and Monheimer, 
nevertheless the relation of the defendant to the plaintiff in a 
legal sense wae that of a stranger, It might be ercned that Hazel 
Bpstein could set up defenses exieting between herself and Mone 
heimer an against the plaintiff, wut the defendant dees not etand 
in relation to the plaintiff as Hazel Epstein does. 

Ceunsel for the defendant further maintains that the 
finding ef the court that the defendant wae guilty of maliciously, 
wilfully and intentionally converting the defeniant's property te 
his own use is not sustained by the proof, We think that the finde 
ing ef the court was justified by the evidence. In this respect 
the testimeny of the defeniant is as fellows: 

“tr. Rothbart: @. Where is that car? 
As = friend is 4riving. 
® is your friend? 
A. A good friend. 
Q. Who is it? 
A. You want his name’ 
Ae Tell we. 
A. Yell, my cousin, 
&. What is his name? 
A. Boanmer, 
Q. What ie hie name and where does he live? 
Ae I dom't know there he lives, 
&- You don't know whore your cousin lives? Ae Ho. 


Q. What fe his first name? fe. Mike, 
&. How do you spell his last name? A. I don't know. 
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% If you want to get that autemoblle now, where vould you 

go to get it? 

Ae 1 don’t know, I don't know where he is now located, 

a X ineiet this witnesa should be required to tell the truth. 
Court: I oan'’t make him tell the truth, 

My. Rothbart: You can't, but you ean admonish him, It is very 

apparent that he is falai tying. 

The Veurt: I wowld certainly have a good job if 1 could make 


the ye tell the truth, 
tir. art: It is very apparent he knows where thie car is. 


The Court: It ia very arent he knows the purpose for which 
mare asking the question, 
« Rothbart: Yes, certainly,* 


Vor the reasons stated we are of the opinion that the 


judgment of the trial court showld be affirmed, 
ATP INKED, 


Mesurely, P, Fey and Matchett, Jes eoncur, 
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appellant, Arce ie saree 
237 1.A. 604 
ER, JUSTIGR JoxwaTow MALIVERED THE OPINION oF TH: comT, 


This ic am setion broucht by Jerome 1. Green, the 
Plaintiff, againet Foreman & Vlerk, a sormmoration, the é4efend- 
ant, te recever $55 allege? te ba dee the plaintiff fer services 
as @ galeemem rendered te the @sfendiant. 

The defendant was engage’ in the clothing weriness. 
The plaintiff was expleyed by the defendant as a salesean about 
Septeaber 12, 1923. At the time of his empleyment the plaintiff 
signed sh agreemmt which provided thet he was to reeeive a 
weekly salary ef $55; vas te abide by an4 comply with the rules 
and regulations eteated in the agreament; vas te have a legal 
Claim wron the defendant fer hie weskly salary anly; was to 
have the usual benup pald te other salesmen if after the riret 
thirty dave of bie sspleyzent he lived up to the rules and 
Teguletions and hed demonstrated his ability and efficieney 
te the eetiesfnetion cf the @4«fentent. The agresment further 
provided that if the nisintitf’s esplerment cease’ at any tine 
furing any calendar month he vas not te have a benus for any 
part ef that month. 

About Cetcber 15, 19°94, the plisintiff ras discharged 
for alleged disceutteey ané rudeness te a cuatewar, About a week 
later the pleintiff re-entered the aapley of the defendant and 
was paid a benus that he had earned during the month ef Oetobder. 
Whee the plsintiff entered the smpler of the defeniant the second 
time ke did not sign om agreement. About Novenber 17, 1923, the 
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Plaintiff wae diacharged for the alleged violation of «a rule of 
the 4efendant. 

It ia the ceomtention of the plaintisf that the 
agreenent signed by him when he was firet wpleyed by the de- 
fendant (id not apply te the second period ef his expleyment; 
that during the seacnd period ke wou working om s drawing ac- 
eount snd commissicne, amd that he had earned commiacions 
amounting to $55.75, which the defeadant refused to pey to bin. 

The contention of the defendant is that the cheraster 
ef the plaintiff's exployweent during the second peried was merely a 
Téeinstatemeut, mot a mew employment; that he wae in faet working 
under the agreement that he signed when he waa first employed; 
that the plaintiff eas Jisenargeéd 4uring a calendar month for the 
violation of ano of the defendant's rules, and that therefore the 
Plaintiff was not entitied te any benus. 

A@ we have reached the cenclusien that the evidence 
4oes not show that the plaintiff «as Alsehargs’ fer the vieletien 
ef any fule of the deferdwmt, it is ummecessary te detersine the 
question whether dnring the ceeond perted ef his eupleynent the 
plaintiff wae working wnier the written agreement, 

The only evideree in regard to the reasen for the 4is- 
charge of the plaintiff the second tisw is the testiseny of the 
plaintiff himself, whieh ie as fellows: 

*Q. Why were you diecharged the second time? 

& They had «a meeting one night and seid that if a 
salesmen left a cont om the table he would be discharged. 
Ome might I got a ticket stating 1 wae discharged because 
I had laft my coat om the table. i talked ts the seles 
Manager, where the repert had ceme from, and he said no, 
Z Left a hanger on the table. * 

The enly rule of the defendant that seane te hare any 
relevaney whataver te the question is rule 8, whieh is as fellows: 

"8, Salesmen must bang eustemers' garments en stand pro= 


vided for this pursose, snd net on tables or shaire, ehich 
necessitates a later search, ‘alesmuen must bear in mina thet 
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Poreman & Clark are not responsible for customers' garments of 
valuables of any nature contained in pockets of customers’ 
garments; therefore we demand » strict observance of this rule." 

This rule relates to “eustomers' garments,” not to 
eeats of salesmen. Furthermore, even if the rule was in reference 
to zoats of salesmen, there is no evidence that the plaintiff left 
his coat on the table. fhe plaintiff's testimony is not susceptible 
ef such a construction. In his testimony the plaintiff did not 
admit that he left his coat on the table. He merely said thet he 
received so ticket stating that he had, but thet he talked to the 
sales manager, "where the report had come from,” and tht the sales 
manager said that it was not a coat but o hanger. 

Gounsel for the defendant heave not indicated what rule, 
if any, the plaintiff violated the second time he was discharged. 
The only reference that counsel for the defendant make to the second 
discharge of the plaintiff is that he was discharged for “violating 
@ rule." What rule is not pointed out, 

Counsel for the defendant contend that "there is no 

evidence in the record to support the judgment in view of the “n- 
disputed receipts" of the plaintiff “in full settlement of all 
claims and demands." We presume that in this contention counsd for 
the defendant are relying on the defonse of agcord and satisfaction. 
fhe record will not, however, admit of such a defense, as there is 
mo evidence that there was any dispute in regard to the claim of the 
plaintiff at the time he signed the receipts. The rule is a 
familiar one that in order that there may be an accord and satis- 
faction in regard to a claim, the clsim must be in dispute. The 
Parmers & Mechanies Life Association v. Caime, 224 Ill. 599, 607; 
Day Snellurtz lumber Co. v. Serrell, 177 Ill. App., 30, 56. 

Coumsel for the defendant argue at some length that 
the contract in question is not contrary to public poliey. We do 
not find thst this question is discussed by counsel for the plaintiff, 
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4 
However, we do not think the contract is in contravention of public 


polisy. 
We are of bpinion thst the judgment shonld be affirmed. 
APIIRMED, 


MeSurely, P. J., and Iiatechett, J., coneur. 
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This is an appeal by Harry Yerbeek, the plaintiff, 
from a judgsent rendered against the 4eFencant, BP. ©, Yolff, in 
the swe of $60, in an auction brought by the plaintiff en twe 
promiescry notes amgunting te $416.23. 

Gn January 9, 1925, om motion of the fefenient this 
Geurt struck the bili ef exceptions frem the record, 

The only groweds om wiieh the plsintiff aske for s 
reveresl relate to the evidence. in the absence of the bill ef 
exeeptione these questions cannet be considered, 

The Judgment of the trial court is affirmed, 

APPIRMED, 


Be8urely, F. J., and Eatchett, J., soneur. 
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WA, JUSTICE BATCHETT DELIVGRAD THE OFINLON OF THE COURT, 


thie appeal is by the plaintiff, a sorveration ore 
gamined and exiating under the laws of the state of Kiaseeri. 
it sued for the value of goeds alleged toe have been s014 te the 
4efendait at St. Lowis, Miseouri, for an agreed price, which 
defendant refused te acespt, 

The defendent., a soepartnershin doing businese in 
Chicago, filed an smenied affidavit of merits in whieh it denied 
the sale and delivery ef the goods at St. Louis, Hiseouri, aliaged 
that the sale was te be completed in ILiinois, that it was net a 
transaction in interstate sommerce; that the defendant ras a 
fereign corporation at the time of the transaction and net licensed 
to do business im Diiineis, and that the plaintiff wan deing dusie 
nese in vielntion of Section 94 of the General Corveration Act. 
The affidavit also set wp the defense of the Stetute of Frauds and 
alleged a mutual agreexent to aancel the order for the goods. 

The only defense insisted on, however, was the bar of 
the state statute, and the court at the conciusion ef the evidenes, 
being of the opinion that plaintiff, by reasen of this ctatute, was 
barred from maintaining ite ait, directed the jury to return s 
verdict for the defendant, upon which, after motions for a new 
trial and in arrest were denied, the court entered judgment, 

The statute in queation is highly penal in its nature 
and hes therefore been construed strictly. It is net easy te 
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eolleet from the decided cases a general rule by which it may be 
Geterumined when a corporation is or is not doing business within 
ite mesning. 

The evidence tended to show that the main offices of 
the plaintiff are ond always have been in Ut. Joules, Miesouri; 
that the order for the goods was given at the Chienge office of 
the plaintiff; that thie order was sntared in en order book which 
was then sent to St, Louis; that afterwards the goods (cotton 
eleth) te the smeunt of 9£00 yards was set aside an? placed in a 
warchouse in St, Louie, ond the balance delivered to a Uhicage 
eorperation on the order ef defendant; 

Irrespective «ef the question whether the evi‘ence 
proved that the elaintiff corserntion wae doing Gueiness in this 
etate, we think the instruction given by the sourt tas erroneous 
for the reason that the evidence failed te shew that the transace 
tion eut of which the suit arose wae net one in interstate com- 
meree, tut, on the contrary, effirmatively established that it 
Was such a traneaction. 

The affidavit of merits in substance set up a defense 
which asounted to a plea in bar of the action, and this court has 
held in a similar ense that the pleading of the defendant must 
negative the fact that the transaction was one in interstate come 
meree. BambergereStern Co. v. Anderson et al., 207 Ili. App. 222. 
As this sliegation vas s material and neeescary one, it was alse 
necessary that there should be preof sustaining it. ‘There is ne 
such proof, 

AS was said by Er, Justice Sambern in Butler Bros. 
Shoe Co. v. U. 5S. Rubber co., 186 Fed. Rep. 17, “Importation inte 
one state from another ie the indispeneable elecent, the test, of 


interstate commeree; and every negetiaticn, sontract, trade, and 
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dealing between citizens of different states, which contemplates 
and causes such impertation, whether it be ef gecds, persons, or 
information, is « transaction of interstate commeree,“ 

And the Gupreme Court of the United States, in 
Dalmko-Valker Kiliine G9. v. Bondyrant, 287 ©, 2, 282, said, in 
considering a defense of this Kind: "Such cemmerce is not confined 
te traneportation from one State to another, but semprehends all 
commercial intercourse between different States and all the come 
ponent parts of that intercourgs.* 

Defendant vites tro cases + American Stee} & Wire Co. 
ve. Speed, 192 U. & S60, amd Sagon v. Pasylhe, 227 0. 3, B04 + where 
the questions were whether certain taxes imposed amounted te une 
lawful burdens on interstate commerce, These cases are net at ell 
applicable here. 

For the erroy lo directing « verdict the judgment is 
reversed end the cause reusided, 

REVERSED AND REMANDED, 


BeGurely, P. J7., conmours. 
Johnston, J,, diesents, 
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BR, JUSTICKR MATCHETT DELIVERED THR OPINION OF THs GUURT, 


The defeniant has apoenled from a decree canceling 
@ contract ond enjoining bim from claiming or aaserting any 
rights under it. 

The deoree alse found that, under one eection of 
the contract, defendant was lisble te complainmt fer the own of 
$10,000 ond entered judgment agsinet him for that omeunt. 

Complainant and defendant are brothers, Complainant 
ie the orner of « device used im sharpening eafety rarer blades, 
fer which lettera patent have ieasved, The delendent is es manue 
faeturer. DPifferences grew aut of » contract in writing made 
hetween them on Deaember SC, 1920, The preamble to the contract 
recites: 

"it is the desire ef both parties that said seeond party have 
above vefarsed to devise or machine ttt seine te colt Tires 
party @ reyalty on each machine or device as manufactured 

. 

Thirteen paragraphs foliew, in the first ef which 
defenient agrees “te manufseture and market sald device or machine 
without oxmense to the sald firet party ond te pay said first 
party a royalty of ten cents om @ach and every machine or device 
nanuvactured and #014,* 

In the fourth elause it is agreed that the device or 
machine shell be placed on the market so as to retail for not more 
than $1.50 each, provided “the cost of manutncturing and marketing 
said device remaine substantially the same as it is new," 
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the fifth clause provides: “Said parties further agree 
that said party of the second part shall manyfaecturs ang markeh not 
less than 100,000 of the aforesaid machines or devices during the 
rirst your THs sen rast J a ning July 1, 1971, and 
during any succesding year that this contract may be in full ferce 
and effect." 

The seventh clause provides that defendant shall have 
the entire and exclusive right *to menufacture and market in the 
United States of American, etc.“ 

The eighth clause provides that defendant agrees te 
protect at his own cest any infringement or elaims of all parties, 

fhe ninth clause provides that the duration of the 
contract should ve one year, beginning July 1, 1921, but alse 
provided that defendant “shall have an exclusive renewal option 
on thie contract wnier the same terms and for the same consideration 
ag set forth in this contract,” by giving notice in writing on or 
before the first day of June of each consecutive year. 

The twelfth elause prevides that it ie underetecd and 
agreed by and between the parties that defendant hae exeeuted a cone 
tract with one Drury Livesay *for the marketing of this machine or 
device," aid 1% is agreed that, in the event Livesay should’ cancel 
eaid evontract, defendant should have ninety days from the date of 
@anecliation to make arrangements for a new dietributing agent, and 
thst this time should be deducted from the lifetime ef the contract, 

July 18, 1972, after the exeoution of the contract, 
somplalnant filed suit im the Municipal court of Chicage, demanding 
Toysities to the amount of $1,420, alleging that sharpeners te the 
number of 14,200 had been manufsetured and sold by the defendant, 
The jury returned a verdict in the sum ef $1112.80, on which Judge 
ment was entered and naid, 

The suit in which the deeree appealed from was entered 
was begun on January 5, 1924, ani was in the nature of « bill for 
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accounting. 

The cause was referred to a Master ani the matter was 
heard by the Chancellor upon exceptions to the repert of the Master, 
which exceptions, however, have not been preserved in the abstract. 

the principal matter of controversy between the parties 
involves the proper construction of the fifth clause of the contract. 

The Master held end the deoree finds that the euit 
drought in the Kunicipal eourt preeluded further recovery by plaine 
tiff of royalties which had acerued pricr te that tima, The Master 
and the court further found, however, that clause 6 should be cone 
atrued as a @ininum guarantee on the part of defendant that he would 
pay roysities on at least 160,°60 sharpeners a year, and it was usen 
that theory that the judgment for $10,600 was entered. 

The defendant contends that the contract was subiguous 
and thet the coukt should have received eral evidenee in order te 
determine the true meaming of it. On the contrary, the finding of 
the decree is that the contract te wiasbiguous, on thet wider clause 
§ defancant is bound te pay royalties on not lees than 100,000 of 
the sharpeers each year. hile defendant contends that the court 
erred in not receiving evidence to explain the suppered ambiguity, 
the evidence, if any, offered for that purvose is net pointed out 
nor any exeeptions to the ruling of the Master in exeluding it 
enlled to our attention. 

The ebject of construing every contrast in te arrive at 
the intention of the parties, and thie intention must, tf poseible, 
be determined from the worde used, 

The defendant says that there ie « 4iatinetion between 
the words "market" and "sold* ae used in this contract, an¢, as 
tending te establish this theory, points out that clause 12 recited 
the execution of ou contract with Drury Livesay for the marketing ef 
the device; and defendant argues (if we understand himaright) that 
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these Aevices were werketed within the meaning of the contract when 
Gelivered to Livesny, but that no royalty would be due oF payable 
upon the same wolear the sane were thereafter #014. This construe- 
tion canuet be adopted, 

Tn the first place, the contract grante to defendant 
the exclusive right to munufaeture and market, with the further ex- 
Glusive option to renew the contract by notice from year te year. 
Woless, therefore, some clause in the contract provides for a 
minimum reyalty, it would be possible fer defendant te rnold the 
exclusive license granted without paying any compensation whatso- 
ever for the sume, It would be mest umreasonabdle to hold that the 
parties te the contract se intended. 

In the second place, (reading the antire contract) it 
appears that the words “merket* and “sell” are used interchangeably 
and for the purpose of conveying the same idea. This ampecers from 
the preamble, where provision is wade that defendant have the exe 
Clusive right “to manufacture snd market,” while in the second para- 
graph the provision ie thatddefendant shall pay a royalty on each 
machine “manufactured and sold.” Again, in the fourth paragraph, 
there is a provision that the retall price ef the devier shall net 
be more than 91.50 each, previded the cost of “sanuf neturing and 
marketing” remaine the came, 

4&gein, in the sewenth paragraph, defendant is granted 
the exelusive right “to manufacture and market," and, as complaine 
ant points out, wiless “sarket” means “te sell," the centract grants 
to the defendant ne right te sell the device at all. 

That defendant has conetrued the contract as giving him 
the wnrestricted right te eeli the device appears from the evidence, 
Ag ao matter of fact, the contract with Liveesy was canceled prier te 
she time when the contract. here construed went inte effeet. Come 


Plainent was not notified of thin cancellation ner was he a party 


to it im any way, It would therefere seen that the constructian 
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@eferndant has heretofore put upon the contract ie contrary te 
that for which be now contenda. 

Moreover, defandant, without agreement with com 
Plainant, made a further contract with one Anderson te uct as 
sales agent in the matter, and Anderson so acted from July 1, 
1922, to July 1, 1923. 

That the verb “narket" means *to well" is estab- 
lished by the definitiens an given in all the standard Aletion- 
aries, ond im Milimgn v. igher, 20 Barb. (H.¥.) 37, it has been 
axpressiy held that “market* and "sell” are equivalents. The 
@ourt there sald: “ontgomery wae ‘to market’ the crops. The 
phrase to market has » definite and well underetcod siqnifica- 
tion, and meane te #e2).* 

It Le wrged in teralf ef defendant's theory that 
the coaplainant himself haa econatrued thie contrast in such a 
way av to sustain defendant's contention, becaxee, in the suit 
brougat in the Municipal court desand was made only for royale 
ties on devices actually sold, «it no claim was made under 
@Gluuse 5 of the comtract. ine defendant sites Nelean Coal Uo. 
v. Bhesmington, 234 111., 90; Gillett v. Teel, 272 I11., 106; 
ané Ge@ithman v. Sighier, 265 Il1., S79, to the point that where 
contractsare in their terma uncertain or doubtful and tha con- 
tracting parties by their conduct have placed a construction 
upen the provisions of the sontract which is reasonable, this 
constrnetion will be adopted by the court, 

There in mo question about that rule of lar, 
although we jo not think it applicable here beesuse it dees net 
elearly aprear that complainant ever adepted the construction 
for which defendant contends, It ia altogether eonsi stent te 
believe that couplatnant made a mietake as te the law, supposing 
that he could maintain separate suite under the 4ifferent clauses 


of the contract. if so, he is not the only person vhe has been 
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unaware that the rules of law forbid splitting up a cause of action. 
Moreover, we do not think that the contract is ambiguous. See 
Young v. Tilinais Athletic Club, 224 111. App. 84, and the same 
gasq@ in 310 fli. 78; aleo Fingh v. Theiss, 267 Tll., 65; and 
Roeonboum Bros. v. Deving, 271 111, 354. 

The construction contended fer is unreasonable and 
fenecifvl, and if given effect would result in the grant of an 
exclusive license for an indefinite period witheut assurarce of 
compensation. Syeh agreewent was not intended, 

The decreas is affirmed, 

APS TRAEKD, 


KeSurely, *. J., and Jobueton, J., concur, 
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WR, SUSTIGe MATOPETT DELIVERSD THE OPINION oF THR count. 


fhe apoellant was the defendant te a bili fer di- 
vores brought by his wife, Lillian, and a deeree in her favor 
wae entered on October 36, 1990, the decree finding that the 
defendant had been guilty ef habitual drunienness, 

The marriage was diasolved and it was ordered that 
defendant should pay as ihieance ex the support and maintenance 
of their minor children the swa of $55, « month. 

The record shows numerous orders and rules on defende 
ant to chow cause why he should not be held in contempt for fail- 
ure to comply with this order, 

June 23, 1924, euch e@ rule was again obtained on an 
affidavit of the complainant te the effeet that the defendant was 
in arrears 22,4290 on accowmt of alimony and $50.00 om account of 
solicitor's fees, 

The defendant anewered the rule, and woon the hearing 
the court found that he was in arrears im the sum of $2,420; that 
he had mot showm sufficient cauee why the same abould not be paid 
or that he was ubable to pay the same; but that, although able se 
te do, he wilfully failed and refused te obey the decree of the 
court; that he was guilty of contempt. It was therefere ordered 
that defendant be committed for a period net exeeeding six eonths 
or until he would pay the sum due or until released by due 
process of inw, an4 from that order this appeal has been perfected, 

. 
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Yhe defendant contends that the order must be reversed 
because the cormpiainant hae not preserved the evidence by a cor- 
tifieate, siting Frene; v. Frengh, 302 111., 182, and many other 
@aees supporting the rule as there annoumeed, 

There are two sufficient anewers to this contention. 
¥iret, that in divorce cases, in which (unlike those fer separate 
maintenance) the parties ure entitled te a trial by Jury, it is 
not necetsary that the evidence should be preserved by the party 
desiring to sustain the deeree; and, second, that in this case the 
findings of faet are eurficient to suatain the order as made. 

The order affirmatively finds as facts the amount due 
and wapald; that defendant is able te pay it; and that his failure 
to 490 ¢9 ie wilful, There findings are sufficient, 

Moreover, it appears from the certificate of the 
elerk that the record of the cause presented here is complete, 
and an exawination thereef discleses ‘rat the findings of the 
decree are baned upon defendant's sworn angwer to the rule, 

That anewer was in part an attexpt to impeach the decree ef di- 
vorge theretofore entered, It could not be so impeached. The 
sugwer, in so far as it pertains te defendant's financial ability 
to comply with the decree, is vague and indefinite and faila to 
wake a full disclosure, 

The angwer says that at the time the bill for diveree 
was filed defendant was making a sufficient income te support his 
family; that, as result of the action of complainant, “defendant 
lost « great amount of business,* was forced to remove from the 
premises he was occupying; that he “was foreed to obtain jobs 
wherever he could for hie suppert;" that at the time the msended 
bill fer divorce was filed he had an sutomebile “whieh the come 
plsinant destroyed ond rendered uacless ond of mo value;* that he 


had not been allowed to see his child; that the chila's mother 
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told her mot to eat candy which defendant gave her because dee 
fendant had poisoned 1t; that the complainant told him that the 
decree would never be eaforeeas tome she would never in the future 
ask anything for alimony or the support of the ehild, 

Defendant says that since his business waa destroyed 
he has been wieble to secure regular employment; that he has been 
wnatle to pay for hin beard end lodging and has been froreed te 
sell « secont]-hend Buick automobile to the person vith whom he 
beards and lo4ges, 

The alleged agreement to modify the provisions ef the 
decree was not binding, Walter v. Walter, 189 111. App, 345. If 
there are equiteble reasons why the decrees showld be modified, 
those facts should be presented te the court in the proper ray. 
The anewer failed to show either the amount ef property possessed 
by the defendant or the amowit and sources of hia inceme. The 
burden was on defendant to show cause why he should not be held 
in contexpt. The evidence from which the material and ultimate 
facts could be ande te appear was in his poseseseion, 

Tre anewer fails te shew a fair ond full discovery 
ef defendant's financial condition, and the order is therefore 
affirmed, 

APYTREED, 


KeSurely, P. J., and Jommeton, J,, concur. 
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MR. mister MATCHETT DSLIVEXED THE GPIBION OF THY COURT, 

This appeal is by the defendant to a tort aetion 
where there was a verdict for plaintiff in the sum ef $1,000, 
en which Judement eae entered, 
The evidence showed that the plaintiff wan injured 
om October 20, 1922, while riding with her husband in a Paige 
Sedan autumebile, which the husband owned and drove. the Paige 
Sedan was at this time being driven in a southerly direetion on 
Michigan avenue, on the right or west side of the street. The 
injury to plaintiff was saused by the golliision of the Paige 
Seden with a fackaré automobile, which at the same time and place 
was being @riven in a southerly direction and on the east side of 
the street. 

There wan aleo evidence tending to shew that the 
Collision between the Pagkard and the Paige Sedan cars came abeut 
through the negligence of the defendant, who, at the same time, 
was driving hie autemebile in - scutherly direetion on the same 
street and, overtaking the Packard car, attexpted te pass it on 
the right side (contrary to the provisions of the State statute 
and the South Park Ordinances (See Lllineis Rev. Stats., chap. 954, 
see. 41)) and cut in ahead of the Packard ear. Indeed, the nege 
ligence of the defendant is not denied. 

The first contention is that the judgsent should be 
Teversed because the jury was inproperly informed that the case 





was being defended by a lisbility insurance company. MaeCarthy v. 
Spring Valley Sout Co., 252 Thi, 473; Mithen v. Jeffery, 259 Ti, 
372; VYolemaun v. Brosemay, 129 511, App. 188; Bullmer v. Swith- 
Lehr Cosi Co., 145 111. App, 496; Konblatt v. Boung, 190 111. App. 
S22; Hadi v. Sooth, 231 111. Apy. 494; and Akin v. Lee, 206 %. Y. 
20, are cited te this point. 

The defendant pointa owt that, in the oxanination of a 
witness, Yojewodkin, (a Yellew anb chauffeur who witnesses the 

he 
aceident and testified to the facts) /on cross-examination was 
asked by defendant's attorney to verify the signature ef the 
witnesses to a paper deseribed as “Defendant's Exhibit 1.° The 
paper was offered in evidence by defendant and plaintiff ehjocted. 
fo the suggestion of defendant's counsel that the 
signature was that of the witness, the court said: 
"Give me the payer; if you want me to qualify the witness, 
I will attempt to de sea. That is your signature? 
A Yoa, sir. 
the Court: Leok sat that writing above your signature; 
resd that, (Handing witness paper.) 
4 Thies ie my signature, but that thirty-five miles an 
hour wae net verified by ne. 
The Court: Yas the upper part of this paper, shove your 
Sete -” eri handwriting? 

*id not write that. That was what the adfuctor 
made, on Fg after the accident, took that statement, from that 
sane statement, * 

Thereupon, the defendant, out of the hearing of the 
jury, moved that the statement ef the witness that an adjuster 
prepare’ the ntatement sheuld be stricken out, a Juror withdravn, 
and a new jury impaveled, stating that the witmess had intimated 
that an adjuetor ef an insurance company ealled to get the statee 
ment. The motion was denied, 

The next matter occurred during the examination of a 
witness called by the plaintiff, named Peteraon, who, it appears, 
wae the chauffeur who drove the Packard ear at the time of the 
accident, In the course of examination he was asked by the plaine 


tiff's attorney: 
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"Q. Be you rewesber any conversation you had with Long 
at, vss time? 

Well, it was just exchanging eur numbers. He gave me 
his Pl paid he wae covered, and every thing woul’ be taken 
eare of, gave me his nase and address,” 

Therevpon, out of the hearing of the Jury, defendant 
made motion that the “Last statevent be etrieken, « Juror withdrawn 
and a new panel drawn.” Thin motion was denied, 

The eases cited by the defendant establish the rule 
that the admineion of evidence tending to shew that a defendant is 
indemnified by ineuranee or that his case is being defended by an 
incurance company, ie error. These cases further hold that, where 
an attorney for a plaintiff by propounding questions which are ime 
material euceceds indirectly in getting information to the jury 
that the defendant is insured or that an insurance company is defende 
ing his case, «= Judgment obtained by such methods will be reversed. 
In other words, the courta of this sand other states hold that evie 
dence ean to these matters is whelly immaterial, m¢ alee recognize 
the fact that such information is quite likely to unduly prejudice 
a jury te the injury of « defenant. 

Banifestiy, hewever, the doctrine has ites limitations. 
It has not, we believe, ever been held in any well considered case 
that evidence which is material wm‘ pertinent will be excluded 
because 1t may appear therefrom that an insurance company is ine 
terested in the defence, 

The Illinois cases cited by defeniant seem to have 
been based upon the theory that the attorneys fer the plaintiffs 
succeoded, by improper questions, in getting immaterial evidence 
before the jury. the New York enses soem to have been decided 
upon the same theory and to recognize the exeeptions and limitations 
which we have pointed cut. (See Grant v. Bationg) Ay. Spring Ue., 
91 5. ¥. 3, 805; Divommase v. Syracuse University, 158 4.¥.5. 175, 
effirmed in 218 8, ¥, Court of Appeals, 640.) 
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We do mot think the statement of the witness, Yojer- 
odkis, was either objectionable or hareful. There was nothing seid 
te indicate to the jury whether the adjustor represented the plain- 
tiff, the defendant, or the owner of the Packard car, and it cere 
tainly cannot be said that it wae immaterial te inquire who had in 
feet written a paper which the defendant offered in evidence. 

Ber de we regard the ruling ef the court with referanes 
te the statement af the witness, Peterson, as erroneous. The wite 
ness was narrating a convereation with the defendant whieh ea 
eurred imacsdiately after the aesident and with reference te it. 
His etatement that everything would be taken care of, coupled with 
the farther facet that he gave te defendant his nese and address, 
was evidenee which the jury might very properly cotieider as tend- 
ime te shew an acknowledgment on his part of responsibility fer 
the accident. 

The motion of the defendant was te strike out the 
entire statement ond to withdraw a juror, Had the motion been 
speeifically to strike ont the statement ta the effect that de- 
fentont “wae covered,’ a different question would be presented. 

Moreover, thia ease is distinguishable frem those 
sited by defendant, in that it does net here appear that there was 
any improper conduct on the part of the attormey for the plaintiff, 
or that he used any subterfuge te bring out the matter ef which 
complaint ia made. 

It is further contended by the defendant thet the 
eourt erred in inetrueting the jury. 

The court instructed the jury orally. At the re- 
quest of the plaintiff the court informed the jury that, at the 
time of the accident, there wae an ordinance ef the South Park 
Commi srioners in full foree and effect previding that all vehicles 
overtaking other vehicles should, in passing, keep to the left. 
Further, that it was the law of the State ef Rilineis that, when 
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any person overating = moter vehicle sould overtoke any other 
vahicle, he shovl4 pace om the left side thereof, 

The defendent aeked the court to inetruct the jury 
that, while the ordinmee of the South Park Gommieeloners provided 
fer parsing ond overtaking an automobile om the left, still, if 
they believed from the evidence that the rule vas habitually dine 
regarded at the point of the accident with the knowledge and ae- 
quieacence of the South Park police and commissioners, then, even 
Af the defendant 4id pass the Packard automobile on the right, 
this would not be conclusive evidence of negligence on the part 
of the defendant. 

the defendant says thet the erdinance ané the state 
law hed no applieation to the facets of the aecident and that the 
jury might well have thought that the sure fact that defendant wae 
on the rightehand side of the Packard’ car Just before the secident, 
in and of Ltwelf made the defendant liable as « matter ef law, be- 
cause he was im the aet of viclating the ordinance and the state 
law, We think the attempt 6f the defendant to paes the Packard 
ear on the wrong side wan clearly one of the contributing causes of 
the accident and that the court did not err either in the instrue+ 
tion given or refused on this point. 

It is also urged that the court erred in an inetrue- 
tion given on the subject of damages, With ether items (for which 
the jury was told plaintiff might recover) was included “such 
amounts as she has paid or beeome Liable to pay, if any, in en- 
deavoring to be hesled or her injuries, if any,* There was no 
evidence tending to shew thet any sum had been paid for thie itex 
or the amount, if any, fer which the defendant had become liable. 
While the item should not have been included, we 4e nat think the 


inclusion of it eas reversible error. Thompson v. Sorthern Ho te} 
Se., 286 11, 77, Moreover, since the instruction was Oral, we (i 
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think, in order to preserve this question, the defendant should 
have made specific objection to thie particular item at the time 
the instruction was given; ant thet, having failed to 40 20, he 
eanmnet now complain, 

It is aleo urged that the judgment is excessive. 

The evidence for plaintiff tends to show that, when the collision 
took place, plaintiff was thrown from her seat and that her head 
struck against the front seat of the autemebile, and that she bee 
eame unconscious; that for some time after the secident she could 
mot talk and had lost the power of speech; that she remained in 
bed for about two weeks end vase in bed of f and om for about two or 
three months; that she has net been able to do her usual work; that 
she ey nervous condition and has continuous pains in her head; 
thet at the time of the trial she was still under the doctor's 
eare, Yhe attending physician gave evidence tending te shew that 
her health prior to the aecident was good, 

Dr. Wilifam Hazlett, whe attended defendant immedi- 
ately after the injury, wae called as a witness by defendant and 
stated that immediately after the secident he examined the plaine 
tiff's arms, sreulders, fingere and wrists and chest for pain or 
broken hones, but found nome; that he made en exacination ef the 
head, including the eyes; that the pupils were found te be normal; 
that he tested the reflexes at the knee to ascertain if there had 
been any involvement of the nerves that went to the extremities, 
and found there was not; that the patient was nervous, excited, 
and the extent of his sid to her was quieting of the nerveus state 
which she was in at the time; that he saw her that one time enly; 
that he gave her a sedative and instructed her that she should 
rest for an hour sand then ought te be able to make the trip home 
from the place, He says there was no evidence of eoncussion of 


the brain snd that her conversation ot the time im questien “was 








Saree Phase" 
pads ‘wt he anv belied le : 
tet Og aa a ret open tee oom ae 8 












havi rest Sith box tone ‘od iors exe sa YS as 
od oto sees ie aienere ane he sane ‘tot ae fantage 2 | 
bigon oes gen beae ould eke ‘omit aime ‘set tt “yawotonaonse 
a eaten aie sate tfossne to aaweg at toe had bas has 
4G est drode ce? de Ras tte bed of Gee him eilwow ome sn tet be 
Pads aici depee eed of ef waste eet aoa sont ote tem satan | ' | 
+ tnoaet sax 2h aitteg asoundtsne hast bese fteidinade sores Nat al 0 
uh as? aaine Likes oe ade Letet odd to ask # aye! kee 
sot hand at patibomd senehivs ovis ‘nein beyte gathasits edt | 
sbeay aac dachloan on? 2d becieke stent ‘ee ‘ 
Reactant buy hen tet bshan dea pit tiednal me Le Be Piatt hy ofl as 
hie Srhon hes ed canadie a en hekine sav cesta ete zee ee “oe 
raleniy oN wd? dentmaxe of yaabhoos ous “ees ‘Assakboamd fats hetaaa 
£2 Rh webs eat deacte ae ate ive ‘hee ad ene fede ae ete G 
id “ie waléwnlvans an thew ad darts pemea “bamott fad .s0a0d ante ‘ 
spacenu oe of hace? ewew ateny ete fede proce “quit aatsotoat od 
Sed osedt VE wiadvesen 64 oaml edt fe ‘nena hes “pot hedeay oe ais 
edd kawttes #3 ‘od dune doch edysen ead Ye" fanwoviovad eae sae 
hot inne sanartes ean doeltog oat “gata item ew exes ‘heart ‘tne © 
aoa ge fxacorenct owt te nando bug aa saat «3 bos. win 0 tawise ‘ot ome 
vying guke #0 seus “od Veo ‘ont bed? woud aad ie ak see ‘oats aolaw 
Raote ets toett sed pptucxiont ban avbtanoe Py 8 evey oat jase 
ems yer wit? ‘wake oF? wide od oe octyare a td ‘baw nen au tat tom 
to nolsevegse to somehive om maw atest yen an “steely att ak 


eG 
Pe, Ne ho Se Tere Mee ce eRe Ue em er PN RT ee se? Pa i can ee ares 


























Re 











the normal conversation that one recaives from « patient in the 
state she wae in,” 

We think it was for the jury to weigh thie conflicting 
evidence, and while the verdict may be somewhat Larger than ve 
thimk it ought to have been, nevertheless we cannot say that it is 
so large as te indicate passion or prejudice. 

There is mo reversible error in the record, anid the 
judgment is therefore affirmed, 

AFFIREED, 


MeSurely, ?. J., md Johneaton, J., concur. 
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UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THA COURT, 


The plaintiffs, who are appellees in this court, 
ued the defendant on am insurance policy eherein defendant 
promised to indemnify plaintiffa against liability under the 
Workmen ‘» Compensation Law, The trial was by the sourt without 
a jury om‘ there wae finding for the plaintiff in the ew ef 
$168,12, upon which judgment was entered, 

It is argued that the court erred in finiing for 
the plaintiff and entering judgement, the eontention being that 
upon the wnieontradicted writenge pisaintiffe could net reeover. 

The material facts disclosed by the evidence are 
that plaintiffs do business as a copartnership, manufacturing 
eleetrical aypparatua; that im the latter part of May, 1923, one 
of the partners applied te one Tuck, am insurance broker, for a 
compensation policy. Tuck »informed one of the partnere « few 
days later that he was having trouble in plseing the insurance, 
but that 1t eould be delivered within a few days, 

It further appears that Tuck went to the office of 
R, A. Napier & Gompary, representing the defendants, on June 13, 
1925, at two o'clock p. m. Plaintiffs' application was presented 
at that time and the risk accepted, 

The policy isened as of that date prevides: “The 
period during which the policy shall remain in foree, unless 


cane@led, af in the poliey provided (herein ealled the poliey 
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period) shall be from June 18, 1923, to Jume. 14, 1924, at 12:02 
o'clock a. m standard time, as te each of esid dates,” 

At about 10 a. m on the morning of June 14th one 
of the esployes of the plaintiffs was injured through om secident 
whieh arose out of ant in the course of bis employment. Between 
twelve and ene o'clock om the same day one of the partners ealled 
wo Tuck and asked bim if he had the policy. He did not, hevever, 
inform Tuck that there had been a accident te the empleye on 
the morning in question, and at the time the poliey iseued the 
defendant company, %. A, Rapier & Company, sand Tuck were without 
knowledge of the secident. ; 

We think thet on these undisputed facte plaintiffs 
eannot recover. It wae their ¢uty to disclose te Tuck the fact 
as to the happening of the saeldent, which knowledge, when ob- 
tained by Tuck, it would have béen hin duty toe divelese te the 
agent of defendants, 

The law ie etated in Joyce on Insurance, vol. 1, 
paragraph 107, as follows: “Where a less ceeurring before the 
risk attaches is known only te the applicant and he obtains a 
policy without disclosing the fact of lees, the policy is woid 
even though the contract be given a date prior to the loss.* 

This doctrine is sustained by these cases: Marchonts 


Insurance Go. v. Baige, 60 Tl. 448; Palmer v. Byliden Aute Insurance 
Sa., 4 111, 287; Gauntlets v.sea Insurance Co., 127 Nich. 504; 
Eokanshan v. Universal Insurance Go., 1 Peters, 170; Whitaker v. 
: iso 8 Barb. H, ¥, 312; Wales v. Hy ¥. 3B. 
Fire Insurance Go., 37 Minn, 106. 
The plaintiffs argue that these eases are not applie 
cable because, they way, im engh ef thes the apolication for the 
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knowledge of the sane and without disclosure of this knowledge. 
However, it appears here that one of the partners made inquiry of 
Tuck, thus practically renewing the application, without discloa- 
ure of the acoident which hed eceurred but «o few hours before, 
The obligation to dinclose existed at that time and wae not less 
thon it would have been had the accident securred prier to the 
firet application, 
The judgment ie reversed. 


beSurely, ?. J., and Johnaton, J., conour. 
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WR, JUSTICH MATCHETT DELIVERED THK OPINION OF THE COURT, 


The plaintiff sued as the ansignee of a certain 
policy of insurance iseaued by defendant to one Dalagsandro, 


whereby the defentant serured him againot the lees of his 
automobile by theft, 


In an amended declaration plaintiff alleged the 
assigneent in writing te him by D'Alaseandre on Mareh 17, 1920, 
of all momey due from plaintiff to defendant. 

Defendont pleaded the general issue and specially 
that the policy was mot assignable without the consent of defend- 
ant's attorney in faet, whieh had not been obtained; and further, 
that the policy was void by reason of certain false representa- 
tions made by the aseured, There were motions by defendant at 
the clese of plaintiff's evidenee ond again at the elose of all 
the evidence, fer an instructed verdict im defendant's favor, 
which motions were denied, There was a verdict for slaintiff of 
$1,000 ond Judument on it. 

The alleged assignment was received in evidence and 
is ae follows: “Yor value received I herewith assign all my 
Fight, title and interest in Pobicy 11733-5 won Chalmers car ie. 
3651 to H. Ginsburg. Hick D'Allassanire.* 

The defendant is a mutual company, calling iteeif 


"The Assceiation,* ‘he policy states that it is iccued in sone 


sideration of the preniua and of the stipulations, provisions and 


Warranties atated in the power of attorney, application, sub. 


matin a 
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seriber's contract and policy, each of which is msde a part thereof, 


The “eubseribers" severaliy in their respective proportions agree 
with the ineured to grant the subscriber autoxobile insurance 


eoverage as stated in the policy, provided the coverage sought ins 
specifically stated and set ferth aid all warranties and state- 
mente made in the anplication are true and cerrect and all premium 
gharges snd sesessnents for each specific coverage, membership 
fees and per capita tax are paid, 

Paul &, Goddard was nowed in the application as 
Attorney in Fact fer the sapolicant ond supowared to exchange for 
him, with other subseribvers, contracts of insurance, and te exe- 
eute fer the applicent any snd all doocwsents ont contracts and 
to do omy and all acts the applicant might or could persenally 
4o or which might beoeme necessary or advantageous to carry out 
the purnoses of the Power of Attorney or to comply with the lows 
of any state in which insurance was written. This power of ate 
terney, it was agreed, miyht be cancelled or annulled by either 
party giving the other ten days notice in writing, and upon 
eanceliatien the contract was to be liquidated. ‘The ineuranee 
policy specifically provides; ‘le asesigaument of interest wider 
this policy shall be mate or becone binding upon the Association, 
Wiless the written consent of the attorney is endersed thereon and 
an additional Life membership fee is paid,* 

The preet fails te shew that the attorney gave his 
consent to the assignment or that any additional membership fee 
wae paid, and, if this provisien of the poliay is held valid, 

Lt would seem the asoignee plaintiff cannet recover and that the 
instruction for defendant at the close of all the evidence should 
have been given. 


The suthorities sees to held that a prevision sgainst 
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the agsignment of this sort of contract of ineureance,in the abe 
sence of some atatute providing otherwise, is valid, Thus in 
Corpus Jurie, vol. 32, p. L091, Lt is stated: 

"Being a voluntary contract, the parties may make it on 
euch terma, and incorvorate euch provialousa md conditions, 
ae they see fit to adopt, aid the contract a made measures 
their rights, provided of course the agreement dose not 
vielate ony principle of the commen law of any provision of 
@ eonetitution or statute, * 

And the seme antsority states, at page 1249: 

"But a policy cannot »¢ asvigned «here the contract is 
eongidered a personal contrast between the company and the 
ineured, or where the exevlgament is expressly orehibited by 
the terme of the policy, unless the company consents to the 
assigrnaent.” 

While the question dose not seem to have been pasved 
upen by the courts of Iliineis in the construction of any insure 
anee contract, the rule has been laid down with reference to 
building contracts in Buelier v. Horthwestern Ghiyorsity, 198 Lil. 
236. In that ense the court said: 

"The rule is laid down in volume @ of the 4mcrican and 
English Sneyclepedia of Law (%4 ed., p. 1038) that the parties 
to a contract may in terme prohibit its assignment, se that an 
assignee cannot euceeed to any righte in the contract by vir- 
tue of the assignment thereof to him, and the rule thus an- 
newnced ie well sunvorted by the sufhortifies,* 


The rvui¢ée hae alee been announced by the Synreme 


Court of the United States im Arkansas Gmelting Company yv. 
Belden Mining Company, 127 UV. &. 379, where the contract was one 
for the delivery of certain ore, 4n4 im Delaware County v. 
Diebold Sefe ang “ook Co., 133 U. &, ATS, where the suit was by o 
sub-contractor, an aseignee of « contracter. See also Byrck vy. 
Zeyher, 152 U. &, 635; Gity of Omaha v. Standard Of2 Company, 85 
Keb. 337; Laiue v. Groozinger, 84 Calif, 281; Stephensoy v. 
Sexmanie ine, Company, 100 Kebraska, 456, 

The courts of Miehigan have held the rule epplicable 
to inevrance contracts in MeMatt v. Patrons’ Mutual Fire Insurance 
Sompany, “10 Mich. 610, and Kaum & Sehellinger Brewing Company v, 
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ty, 166 Bich. 606. 
in the last nawed case particular reasons are pointed 
out why the rule should be applied to pelicies of mutual inourance 
companies, 1% ia said: 

*“iutual ineurance is essentially different fram stock in- 
surance, wid much of the litigation that has grown out of this 
epecies of inaurence has teen owing te inattention te this 
aifference. **® And it ie neceasary ond equitable that each 
person who gets insured in them should become subject to the 


same obligations towards hie associates that he requires from 
them towards himself, * 


The plaintiff cites Ga, GoeGp, Vire Ass'n v. 
Borchardt & Co., 123 Ga, 181, where it wae held that, after the 
lose the claim of the insured cowld be maesigned like any other 
ehese in setion withent in any way effecting the ineurer's Line 
bility. The decision was based upon the provisions of a section 
ef the Georgia code, which epecificslly provided that efter a less 
occurred the sale of the property and tranefer of the pelicy would 
not affect the liability of the insurer, bat the aseignee might 
recover. 

Seat Yis. Grocery Go. v. Teutonia F. Ing. Co., 74 
Pia, 220, is aleo cited by plaintiff; tut an exwmination ef this 
case shows that the validity of the assignment was not questioned 
and the same situation existed in Righardson v. Shite et a)., 167 
Mass, 55, which is aleo cited to this point. Stevens ¥. Queen 
Ins. Go., 32 i. B. 387, is cited; but in that ease it appears thet 
the policy had been assigned with the consent of the defendtante. 

Plaintiff also ealle our attention to Carter ¥. 
Bumbekdt F, Ins. Co., 12 In. 287, and Mershen vy. Eat '2 Ins, Ca., 
34 In, 87; but these decisions were aleo based upon the provie 
sions of a statute of thet State which provided in substanee that, 
although by the terme of the instruct ite assignnent was prohibited 
an assignment should nevertheless be valid, but the maker might avail 
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himself of equitable seteoffs. Spare v. Home Mut. Ina, Co., 17 
Ped. 668, is cited; but the prevecding thera wae by a bill in 


equity, not by o suit at law, Laidiew v, Hartford F, Ins, Co., 
10 Atle. L. 7, is eited. it appears in that case that the plain- 
tiff (whe suet ae the sesignes of the insured) was also the 
mortgagee for whose benefit, as hie interest might appear, the 
insurance policy was isswed, and it is apparent that the devisien 
of the court wae based upon equitable grounde. Mereover, the 
opinion doen not indicate that there was an express provieien in 
the policy against assignment. 

Ye think that beth on reason ond autherity, in an 
ineurance policy of « mutual company (such as the evidence here 
indicaten the defendant te be), a condition sgainet assignment 
without peraission is valid and the assignee cannet recover. 

It follows the slaintiff cannot recover, and the 
Judgaent ie therefore reversed without resanding the cause, 

REVERSED, 


MeGurely, *. J,, and Johnston, J,, econour. 





AT A TERM OF THE a L [ erence 


Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousand nine hundred 
and twenty-four, within and for the Second District of.the 


State of Illinois: 
Present--The Hont THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. f 


f 
f 


Hon. AUGUSTUS A. PARTLOW, Justice. / 
JUSTUS L. JOHNSON, Clerk. Vs 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED , that a ta to-wit: On 


1995 the opinion of /the Court was filed in the 


af is 


Clerk’s office of said Court, ae the words and figures 


following, to-wit: 
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Giese uh. hi : 1. 

The People of the State 

of Illinois, | er 
, Defendant in error, 


Error to the 


i VSe 


rul iced 1 : County Court of 
August Beernaert 
: ata ; Rock Island ‘County. 


elegntiet tn errors 2371.4. 657 


Jett, Pe Je. . 

The prosecution in this case was begun in the County Court of 
Rock Island eae by ae states attorney of said County filing 
an information, on August 6, 1923, in which the plaintiff in error 
was charged with the violation of the Illinois Profibition Act. 
There are two counts in the information. The first count charges 
that August Beernaert, on the fourth day of August 1923, at and 
within the said County of Rock Island, state of Illinois, eforessaid 
did then and there unlawfully possess intoxicating liquor at the 
premises known as number 1365, Thirteenth Avenue in the City of 
East Molfine, County of Rock Island and State of Yllinois while the 
said City of East Moline was then and there propibition territory 
contrary to the form of the statute. Since the plaintiff in error 
was found guilty under the first count only it will be unnecessary 
to set out the second count gf the information. 

Plaintiff in error when arraigned in open court pleased not 
guilty. A jury trial was hed and the jury found the said August 
Beernaert, the plaintiff in error, guilty as chagged in the said 
first count of the information. Plseintiff in error filed a motion 
in the arrest of judgment. The Court overruled the motion in 
arrest of judgment and rendered judgment on the verdict of the jury 
and sentenged the plaintiff in error to sixty days in the County 
jail of Rock Island County. 

The cause is brought to this court on 8s writ of error. The 
question involved and the only question discussed is the sufficiency 
of the informations In People vs. Peisez, 226, Ill. App. 363 we had 


occasion to consider the sufficiency of sn allegation of the kind 
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before us. We there held that the charge that the plaintiff in 
error did unlawfully possess intoxicating liquor is but the con- 

clusion of the pleader. To the same effect see People vs Martin, 
314 Ill. 110, end People vs. Barnes, 314 Ill. 140. In view of the 
rule announced in the cases above cited, it is clear that the 
informetion does not charge a violation of the Illinois rrokibition 
Act. 

The judgment of the County Court of Rock Island County is 

reversed and the cause tg remended. 


Reversed and Remanded. 
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STATE OF ILLINOIS, less 
SECOND DISTRICT. (8S. |, JUSTUS L. JOHNSON, Clerk of the Appellate Court. 
cords and Seal thereof, 


State of Illinois, and keeper of the Re 
d Appellate Court in 


in and for said Second District of the 
of the opinion of the sal 


do hereby certify that the foregoing is a true COpy 


the above entitled cause, of record in my Office. 


my hand and affix the seal of 
7 AM day of 


f our Lord one thousand 


In Testimony Whereof, I hereunto set 


said Appellate Court, at Ottawa, this— 


= —p the year 0 








nine hundred and 


erk of the Appellate Court. 
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ATA TERM OF THE APPELLATE oURT 

Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousand nine hundred 
and twenty-four, within and for the Second District of the 


State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding oe 
Hon. NORMAN L. JONES, Justice. ¥ 






| Hon. AUGUSTUS A. PARTLOW, Justice. 
| 
| JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
cpr FT fe PF pw 
| (1A. 600 


| 

BE IT REMEMBERED, that afterwards, to-wit: On 
MAF 7 {ROE / the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 


aS Eee 








Ot: 





stit_ jazebasa? ne 
Aatit tic Pereiseh ono Brad ae 93 


43) ocd Se Sayre: We rile +e 7 


 *."UseTt ,TPSt uM CAMOMT 


1, ub ,BaWOt J) MAREGH. 


# 

ih 
st 
+ 


é ZUTEUQUA 


J2ivede ~HeTIaW .0. pd a 


w 4 = + oe Pie eae 
. fs = 

; a Ga sd aes 

2 : ot eae ae 


: is + FE “4 Ge “Sy- a6 Seo oo ar 
MS, REO Ame St ae Hoy Mia -: eiehiey (8s gee 1 Si ear tera NE 


5 ssdt  GAARSMaMER TT EG gee 


Pf he 


re ou | ve es a a #2: Lea 
Gree 2O Ar bsg of drely « 


ae 


"Jiw-ot ,garwoltle? 


eam 


7547 7 


Oscar We Schneider, 
Appellant, 
Appeal from the Circuit 


VSe 
Court of Henry County. 


Otto Neubert, Sam N. \asley, 
end Edward W. Spiegel, 
Appellees. 


23¢1.A. 65% 
Jett, Pe de 

This suit was instituted by Oscar W. Sehneider, appellant, 
ageinst Otto Neubert, Sam N. Wasley and Edward W. Spiegel, appellees, 
in the Circuit Court of Henry County, to recover money claimed to be 
due him upon a certain comtract for the construction of a two story 
garage in Kewanee, in accordance with the plans end specifications 
prepared by an architect, the appellant agreeing to "use his best 
ability to get all materials and labor at the least possible cost 
for the construction of said building," appellees agreeing to pay 
"for the performance of the contract the total net cost of the labor 
and materials plus 10% commission on same." 

The contract sets out in some detail the obligations of appellant 
under the contract, including the requirement that the "contractor 
shall maintain such insurance as will protect the owners from claims 
for damages for personal injuries." . 

At &Be trial in the Cireuit Court before ea jury a verdict wes 
found for appellees, upon which judgment was rendered and appellant 
prosecutes this appeal. 

This cause was before this covrt on s former. occasion and is 
reported as Schneider vs Neubert, 226 Ill. App. 84; and was also in 
the Supreme Court and the opinion of said court will be found in the 
case of Schneider vs Neubert, 308 Ill. 40. 

Since the said case has previously been in this court there is 
no occasion for a detailed statement of the facts. 

The record discloses that the appellant provided the insurence 
mentioned in such contrect and on October 4, 1921, shortly efter the 
completion of the building he submitted an itemized statement of his 


account and there appeared among the items this one, "to liability 
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8925022", which the parties all understood to be the amount of the 
premium paid for employers liability insursnce. Appellees received 
this statement and meade no objection to their liability for this item 
for a number of months. 

When this cause was in the Supreme Court it was reversed, on 
account of an instruction that had been given by the plaintiff in 
the trial court. The effect of which instruction was to tell the jury 
that they were bound by the construction put upon the contract by the 
parties themselves. 

The controversy in this case grows out of the following language 
found in the contract, "contractor shall maintain such insurance as 
will protect the owners from claims for damages for personal injuries." 
Appellees contend thet appellant was to bear the expenses of the liabil- 
kkizmzs ity insurance, and it is the contention of appellant that it 
should be borne by appellees. The meaning of the word "maintain", as 
used in this contract and as understood by the parties to it is in 
dispate. Appellees insist that the wort "maintain" as here used means 
to support, to bear expense of, while appellant insists that the word 
means to sustain, to keep up, not to suffer to fail or decline, to 
hold or preserve in a particular condition, to provide for, and 
that it is here used as a synonym of “keep” and "preserve." Since the 
word used in the contract is susceptible of different meanings the court 
permitted evidence of the particular interpretation, put upon it by 
the parties themselves before the suit was commenced. 

Where the Janguage of a written instrument is ambiguous or indef- 
inite, the practical interpretation of the parties may be proved and 
is often entitled to great weight in arriving at the true intention. 
Armstrong Paint and Varnish Works vs. Continental Can Coe 301 Ill. 102; 
Schneider vs. Neubert, 508 Ill. 40-45. 

Before the practical construction given the contract of the 
parties or evidence of other extrénsic facts is admissible the court 
must determine thst the contract is ambisuous or incomplete. ‘The 
meaning of language is always a question of fact, but if the words 


employed can be given but one meaning, if the meaning is so clear 
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that no reasonable man could reach more than one conclusion, it is 

the duty of the court to deciadtne question of fact for itself; but 

if the meaning of the writing is unéertain or ambiguous and parol 
evidence is introduced in aid of its interpretation, and if, consider- 
ing the language in the xkwx light of the parol evidence introduced, 
there remains 6 doubt of its meaning then the question of its meaning 
must be left to the jury. Carstens Packing Co. vs. Sterne and Sons Co. 
286 Ill. 355; Schneider vs. Neubert 308 Ill. 40-43, 

Where the language used leaves the true intention of the parties 
in doubt and it is necessary to receive evidence of extrénsic facts 
and circumstances to determine the intention of the parties, end if 
such extrensic facts aud circumstances are controverted, then the jury 
must determine the question of fact, what is the contract? Carstens 
Packing Co. vs. Sterne " Sons Co. Supra. 

For the reason that the word "maintain" has many different 
meanings and for the further reason that the association of the clause 
in dispute with other clauses in the contract renders the true intent 
of the parties uncertain, the meaning of the wor& is ambiguous, and 
the court properly received evidence of extrénsic facts and circum- 
stances for the purpose of clarifying the meaning. Under this state 
of the record the court gave certain instructions. Appellant insists 
that the court erred in givéng instructions 1-2-%. that were given on 
the part of appellees and in modifying instruction number 8 offered on 
the part of appellant. 

By the first instruction given by appellees to which appellant 
takes exception, the court told the jury that the contract conteined 
the provision, "Owners agree to pay the contrector for the perform nce 
of the contract the total net cost of labor and materials plus 10% 
commission on same," and then coneludes as follows, "if you believe 
from the evidence and under the instructions given to you by the 
court that defendants have paid to the pleintiff the total net cost of 
all material and slabor pius 10% commission on the same and that the 
charge for liability insurance made by the plaintiff is not warranted 


under the terms of the contract in evidemce, then you should disallow 
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said ciderne for insurance end so find by your verdict." This instruc- 
tion does not submit to the jury the question as to what the contract 
is, but on the contrary leaves it to the jury to determine the legal 
effect of the contract. 

Whether or not the charge 9f appellant for liability insurance 
is warranted under the terms of the contract depends only upon the 
legal effect of that instrument. It is the duty of the court, and 
not of the jury, to determine the legal effect of the contract and 
therefore it was the duty of the od to determine whether the 
charge for liability insurance was “warranted under the terms of the 
contract" and it was error to submit that question to the jury. 

No question of fact is submitted to the jury by this instruction. 

Appellees second instruction to which objection is made is to 
our minds erroneous for the jury is told by quoting from the contract 
the following words,"contractor should maintain such insurance as 
will protect the owners from claims for damages for personal injuries," 
end the instruction then tells the jury that even though they may be- 
lieve from the evidence that pleintiff expended the sum df $925.22 for 
insurance, still if the jury further believe from the evidence that 
“under the provisions of the contract and the instructions of the 
court it was the business of the contractor Schneider to furnish said 
insurance without cost to the owners," then as to such item the jury 
should find for the defendants and disallow such charge. 

It is quite apparent that before it can be determined whether it 
was the "business" of the contractor to furnish such insurance at 
his own cost the legal effeet of the contract must be ascertained. 

In this instruction, as in the preeeeding one, no question of fact is 
presented to the jury for its determination but a legel question only 
is submitted to them. 

By the third instruction to which && appellent objects the jury 
was told as to the insurance item they were justified in refusing to 
allow the same, if they believed from the evidence thet the defendants 
"were not legally and justly bound to psy and did not pay" such item. 


It was the duty of the court to inform the jury under what con- 
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ditions appellees were not "legally and justly bound to pay” the 
insurance item, because to determine that question the legel effect of 
the contract must necessarily be determined and it was clearly beyond 
the province of the jury to settle the question of law. 

It is said by appellees that if instructions 1, 2, & 3 are erro~ 
neous, then appellant has fallen into the seme error in the giving 
of instructions 2, 5, 4 and 5, on the part of payevianh; 

With this contention we cannot agree. Said instructions 2, 5, 4 
and 5 do not, nor does any of them, leave it to the jury to determine 
the legal effect of the contract. We do not think that the modifi- 
cation of instruction number 8 offered by appellant, was prejudicial 
to his interests. 

It is insisted by oppellant that the court committed reversible 
error in striking from the record on motion of appellees exhibit 4. 
Exhibit 4 is the statement of account a copy of which was sent to 
the appellees and received by them. 

The testimony discloses that conversations were had by appellant 
and appellees relative to said exhibit and they were admissible in 
evidence. In the light of the record we can see no good reason for 
the striking of exhibit 4, but if this was the only error we would not 
be inclined to reverse the case. . 

We are of the opinion that reversible error was committed in the 
trial of the case and the judgment of the circuit court of Henry 
County will be reversed and the cause remanded which is accordingly 
done. 


Reversed and Remanded. 
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STATE OF ILLINOIS, |, 
SECOND DISTRICT. (SS. | JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 











said AppgHate Court, at Ottawa, this = J AA__aay of 
oo a Aue year of our Lord one thousand 
nine hundred a venty > Se 
Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh fe of 


October, in the year of our Lord one thousand nine hundred 


and twenty-four, within-and for the Second District of the 


Sitate of Lllinois: 


Present--The Hon. THOMAS M. JETT, Presiding Jugtice. 
Hon. NORMAN L. JONES, Justice. / 


Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. / 


E. J. WELTER, Sheriff. / 
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Appellee 
(ppe@l from the @ircuit 


VSe 
Court of Kankakee County. 


M. Huber, 
Appellant. @ 
Poe 2a 6 4N. G65 '¢ 
Appellee, W. H. Lowe, commenced this suit in the Circuit Court - 
of Kankakee County, against M. Huber, the appellent, to récover a 
sum of money he claimed to be due him under a contract of employment. 
‘The case is one in assumpsit, and the declaration consists of the 
common counts, On motion of appellent appellee was ruled to file a 
bill of particulars. The bill of particulars is that appellee claimed 
& salary from Februery 1, 1921 to January 3, 1922, a period of eleven 
montgs at Two Hundred Dollars per month. Appellant filed the general 
issue and an affidavit of merits verified. In his affidavit of merits 
appellant claims that on or about Februery 1, 1919, he entered into 
a contract with appellee for the supervision of his farm and that 
the services of appellee were to be paid for at the rate of Fifty 
Dollars per month, and he had paid appellee all money due him under 
Said contract and that thers was never at any time any other contract, 
and he did not promise to vay appellee at the rate of Two Hundred 
. Dollars per month. at @ subsequent term of court appellsent filed an 
amended verified affidavit of merits in which he stated the mature of 
his defengée was, that on or about the first day of February, 1919, he 
entered into a contract with appellee for the supervision of his farn, 
the services to be paid for at the rate of Fifty Dollars per month; 
that he voluntarily, as the time progressed, raised the amount of 
appellee's salary until it reached for several months the sum of Two 
Hundred Fifty Dollars per month; thet on or about the first day of 
March 1921, appellant became ill and was in a hospital and had had 
business reverses so that he could not pay as much for the services of 


‘She appellee as he haé@ paid in the past, and the supervision of the -— 
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farm would not take es much time as in the past; that he told appellee 
of his financial difficulties and advised him thet e retrenchment of 
his finances would be necessary, and in substance appellee replied he 
was satisfied to take less salary for his services and perfectly 
willing to continue as he had been, leaving the appellant to pay him 
whatever Salary appellant should deem just and right; that on or 
about the third day of January 1922, at the time appellee left the 
employ of appellant, he asked appellee, to render to him a statement 
of what was owing to him for money expended on behalf of sppellant by 
appellee for repairs, and for extra work done, and appellee rendered 
appellant a statement of the expenditures, which said expenditures 
appellant paid; that on or about the fifth day of July 1922, he 
received a ststement from appellee demanding vay for his services from 
February 1, 1921 to January 3, 1922, and asking for compensation at 
the rate of Two Hundred Dollars per month; that he dows not remember 
there was any verbal agreement entered into in which he promised 
appellee the sum of Two Hundred Bollers per month; 

A jury trial was had and the jury returned a verdict for Sixteen 
Hundred Dollars in favor of appellee and egainst the appellant, on 
which verdict judgment was renéered and appellant prosecutes this 
eppesl. A number of errors ore assigned by the appellant for the 
reversal of the judgment. 

It is the contention of appellee that about the month of February 
1919, appellant ceme to the home of appellee and engaged him to assume 
the management of his farm and thst thereupon « verbal contract was 
enterem into; that he went into the employment of anpellant end re- 
mained until the third day of Jmuary 1922; thet in April 1920 a 
new contract was mede and a new schedule of wages agreed upon, namely, 
. Of Two Hundred Dollars a month; thst about the first of Jetober 1920, 
appellant voluntarily increased his wages to Two Hundred Fifty Dollars 
per month which increased payment continued until about February 1, 
i921; thst during all this period of time after April 1920, appellee 
devoted his entire time end a large portion of the time of his ow 


é 
employees to the operation and management of &ppellant's farm, and the 
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management of a packing plent in which appellant was interested, and 
that much of the farm equipment used in the operation of appellant's 
farm was the property of appellee. No dispute is made by eppellant 
of any services performed So appellee during the time he was so em- 
ployed, and it appears that the only real contention advanced by 
appellant is whether or not a new contract was entered into between 
the parties. 

No denial was made on the part of the appellant of the soxvieds 
performed by appellee during the last period of eleven months in which 
he continued in the employ of sppellant. It is the contention of 
appellant thet no contrect was entered into in April 1920, or at any 
time by which he agreed to pay appellee Two Hundréd Dollars per month; 
that if such a contrect was entered into it was rescinded or at least 
altered and amended in September or October 1920, when the salary of 
appellee was increased to Two Hundred Fifty Dollars per month; that 
during the conversation in the hoppital in Chicego in February 1921, 
the minds of the parties met on the proposition that from then on 
the salary of appellee would be less than he had been receiveing; 
that no definite amount of salary to be thereafter paid to sppellee 
was agreed upon but was left to appellant; that this action together 
with the subsequent course of conduct adopted by the parties rescinded 
any contract of employmant then existing between the parties, and left 
appellee in a position of an employee performing services without my 
definite agreement as to the amount of salary he was to receive; the 
amount of appellee's salary was never thereafter fixed or determined; 
from February 1, 1921 to January 3, 1922, appellee was not working 
under a contract for a definite salary per month. 

It is insisted by the appellant that the court admitted in evi- 
dence on behalf of appellee testimony showing what was done on the 
farm of appellant prior to the time for which the salary wes clsimed. 
No proper exception to the admission of this testimony was preserved, 
and in addition thereto at the instance of appellant, the court in- 
structed the jury that there could be no recovery for eny such work 


and that the rights of the parties depended upon the contract in force 
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during the period, if eny, from February 1, 1921 to Jamuary 5, 1922. 
Appellant complains of instruction number one given on the part of 
appellee. This instruction was on the theory of the case of appellee 
based upon the evidence offered by him. We are not prepared to say 
that this instruction was calculated to in any wey mislead the jury. 
When considered in connection with the instructions given on the prt 
of the appellant, it is tlear to our minds that the jury was fully 
informed as to the issue upon which they were called to decide. 
CompZaint is made of a statement of the court in the presence off the 
jury that the evidence showed, "That some contract was entered into 
between the parties." It is insisted that this amounted to telling 
the jury the contrect contended for by appellee was really entered 
into. We are of the opinion that the statement of the court was not 
broad enough for the jury to receive that impression. The remarks 
of the court can not be regarded as prejudicial because there is no 
question byt what a contract of some kind existed between appellant 
and appellee; if not an express contract, it was an implied one. 

The affidavit of merits filed by appellant admits they eutered 
into a contrsect. Furthermore, by instruction five, given st the request 
of appellant, the court instructed the jury "That it is agreed that 
there is no dispute as to either services or compensation prior to 
Februsry 1, 1921, and in arriving at your verdict you can only take 
into consideration what the contract price per month was for the 
period from February 1, 1921, to January 3, 1922." It will, therefore, 
be seen that the court st the request of appellant, instructed the jury 
that there was a contract and the only question was what was the 
contract price? The discussion of the various errors assigned by 
appellant covers a broad field. In our opinion no reversible error 
was committed in the lana or refusing of instructions. A verdict 
will not be set aside on the ground that it is not supported by the 
evidence unless it is manifestly against the weight of the evidence. 
The question of fact involved in this case was peculiarly one for a 
jury, and we are not prepared to say that the verdict of the jury is 


manifestly against the weight of the evidence. It is insisted 
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by appellee that this court is not called upon by reason of the 
condition of the record, to jss upon the merits of this cause. It 
appears from the abstract that the appellant wes allowed thirty days 
in Which to file a bond and sixty days to present a bill of exceptions. 
Nowhere in the abstract does it appear, when the bond was presented 
and approved, or when the bill of exceptions was preserted. It 
further appears from the abstract that a motion for a new trial wes 
filed but said abstract fails to disclose the grounds alleged for 
new trial. The abstract discloses the foltowing:--"Order of court 
denying defendant's motion for a new'trisl. Exception by defendant. 
Judgment on verdict in favor of the plaintiff and against the defen- 
dant. Exception by defendant." 

Notwithstanding the contention of the appellee in this respect 
we have considered this cause on its merits. We conclude therefore, 
that no reversible error was committed by the trial court and the 
judgment of the Circuit Court of Kankakee County will be affirmed. 


Judgment Affirmed. 
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SPATE, OF TLLINOIS, } .. 
SECOND DISTRICT. (88-7 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Co 


urt in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this — day of 













__j the year of our Lord one thousand 
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Begun and held at Ottawa, on Tuesday, the seventh day of 





October, in the year of our Lord one thousand nine hundred 
and twenty-four, within and. for the Second District of the 


State of Lllinois: f 
i 


Present--The Hon. THOMAS M. JETT, eran tne serene 
Hon. NORMAN L. JONES, Justice 
Hon. AUGUSTUS A. PARTLOW, Jwstice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. / 
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mM FUNDS the opinion of the Court was filed in the 
Clerk’s office of said’ Court, in the words and figures 


following, to-wit: 
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7400 28 
David R. Forgan, et al, 
Plaintiffs in error, 
VSe Error to Rock Island. 


William H. Leithner, et al, 


Defendants in error. 2 9 Fi t |, are ea 4 
i @iae VY 


Jett, Pe de 

The defendants ih error, William H. Leithner and John A. 

Weishar were electrical dealers and contractors doing business under 
the firm neme and style ef Leithner and Weishar. On September 16, 
1922, they entered into an agency contradt with the Burns-Pollock 
Electric Manufacturing Company and at the same time ordered from 

it several Capitol Talking Machines and records and executed in 
payment therefor six notes aggregating $1175.30. Five of these 

notes were for the sum of $216.00 and were due respectively two, 
three, four, five and six months after dete. The sixth note was 

for $95.30 and due seven months after date. Each note provided 

that in case of default the makers agreed to pay reasonable attorney 
fees. The Burns-Pollock Electric Manufacturing Company agreed that 
if the sales of defendants in error did not emount to $1175.30 it 
would pay defendants in error the difference in cash or repurchase 
the machines if returned in good order providing defendants in error 
furnished fifty names and addresses of persons who might be interested 
in securing telking machines. Under this agreement the several 
machines which defendant in error ordered were shipped, only a portion, 
however, were sold and three of the machines and two defective motors 
were returned and credit memorandums aggregating $543.00 were issued 
to defendants in error by the Burns-Pollock Electric Menufacturing 
Company. 

On September 22, 1922 pleintiffs in error purchased these notes 
of the Burns-Pollock Electric Manufacturing Company paying therefor 
seventy-six (76) per cent of their face value in accordsnce with the 
provisions of an agreement entered into by and between the Burns- 


Pollock Electric Manufacturing Company and pleintiffs in errorvon 
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ects 9, 1922. The note which matured November 16, 1922 and 

the one which matured December 16, 1922 were each paid by defendants 
in error at maturity and the other four not having been paid, this 
suit was hastituted by plaintiffs in error to recover thereon. 

To the declaration defendants in error filed two pleas¢, 
one denying the endorsement, the other averred the collection of 
$543.00 by the Burns-Pollock Electric Manufacturing Company upon the 
notes sued on which fact plaintiffs in error well knew and that 
plaintiffs in error were not holders of said notes in due course 
but took them subject to the payments thereon by the defendant in 
error. Upon these pleas:issuea@ were joined and es trial resulted 
in a verdict in favor of the plaintiffs in error for $211.84 for 
principal and interest and $40100 for attorney fees. Upon which, 
after overruling a motion for a new trial, judgment was rendered 
and pleintiffs in error bring the case to this court by writ of 
error. 

Plaintiffs in error, at the close of all the evidence tendered 
to the court en instruction directing the jury to return e verdict 
in their favor for an amount equal to seventy-six per cent of the 
total principal and interest due on the notes admitted in evidence 
together with ressonable attorney fees. It was the contention of 
the plaintiffs in error in the trial court and it is their conten- 
tion here that under the uncontradicted evidence in the record plain- 
tiffs in error were the owners and holders of the notes in due course 
and thet their peremptory instruction should have been given; that 
the record presents no disputed questions of fact and that the 
instructions given on behalf of defendants in error were not based 
upon any competent evidence in the record. 

The agreement entered into between the Burns-Pollock Electric 
Manufacturing Company and the plaintiffs in error on February 9, 1922, 
by the terms and provisions of which plaintiffs in error became the 
owner and holder of the notes sued on is too lone to set forth in 
detail in this opinion, it provides, however, that plaintiffs in 


error were to be permitted to receive remittances at the office of 
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the Burns-Follock Electric Manufacturing Company and to inspect, 
audit,. check and meke extreéts from the books, sccounts, records, 
orders, original correspondence and other pspers of said Company 
relating to accounts sohd thereunder; that the Burns-bollock 
Electric Manufacturing Company was to transmit snd deliver to 
plaintiffs in error all checks received by it in payment of eccounts 
and plaintiffs in error placed at the disposal of the Burns-Pollock 
Electric Manufacturing Company its collection department, its credit 
department, its auditor, its general counsel for the purpose of 
securing legal advise as to any sales contract and the Burns~-Pollock 
Electric Manufacturing Company designated certain" officers. of 
plaintiffs in error to receive, open end dispose of all mail addressed 
to it and to endorse its name upon all notes, checks and drafts or 
upon any invoice or bills of lading relating to any of its accounts, 
and it was in pursuance of this authority that the note clerk of 
plaintiffs in error endorsed upon the notes sued on the name of the 
_#aid Burns-Pollock Electric Manufacturing Company, The evidence 
disclosed that the other two notes of this series of notes,, which 
were paid by defendants in error at maturity were never endorsed 

and in the letter demanding payment upon the notes sued on defendants 
in error were advised by plaintiffs in error thet if they preferred 
to make their check payable to the Burns-Pollock Electric Manufac- 
turing Company they would be fully protected by such payment. 

From a careful reading Gf this agreement and from all the 
evidence we are unwilling to disturb the finding of the jury to the 
effect that plaintiffs in error not only had notice of all the 
transactions between the Burns-Pollock Electric Manufacturing Company 
and defendant in error but acquiesced therein and should be bound 
thereby. | 

The only objection made to the instructions given on behalf of 
defendants in error is that they are not based upon the competent 
evidence in the record. In our opinion the court properly admitted 
the evidence offered on behalf of defendants in error with reference 
to the return by defendants in error of the ungold machines and 


defective motors and the credit therefor by the Burns-Pollock Blectric 
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Manufacturing Company, and therefore these instructions are not 
subject to the only criticism directed against them. 

The verdict represents the difference between the aggregate 
amount of the notes sued on and the amount credited defendants in 
@rror by the Burns-Pollock Hlectric Menufecturing Company upon the 
return of mechines and defective motors, together with $11.84 
interest and 40.00 attorney fees, The verdict is right and the 
Judgment rendered thereon is affirmed. 

| Judgment affirmed. 
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STATE OF ILLINOIS, |. 
SECOND DISTRICT. iia I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and wa the seal of 


said Appellate Court, at Ottawa, this_ _ fs day of 
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AT A TERM THE AP een ee if 7 
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Begun and held at Ottawa, on Tuesday, the sevent | day of 
October, in the-.year of our Lord one thousand nine hundred 
and twenty-four, within and for the Second District of the 
State of Illinois: | 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

| Hon. NORMAN L. JONES, Justice. / 


Hon. AUGUSTUS A. PARTLOW, Justice. 





| JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 








BE. \IT REMEMBERED , that afterwards, to-wit: On 
MAR ot J?5 the opinion of the Court was filed in the 
Clerk’s office of said/Court, in the words and figures 


following, to-wit: 
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Martha VWelliver, 
Appellee, 


Appeal from the Circuit 


vs 
Court of McHenry County. 
Ae Fe Cashmore, 


ae 9871.4. 657 


Jett, Pe de 


This is a suit instituted by Martha '@lliver, appellee, 
before a justige of the peace in McHenry County, against A. F. 
Cashmore, appellant, to recover damages for a failure of the 
appellant to do the work of kellastoning a house owned by appellee 
in Woodstock, in said county of McHenry, according to the terms of 
agonhtract entered into between appellee and appellant. The appellant 
did not appear before the justice of the peace and a judgment was 
rendered in favor of appellee for the sum of $300.00, from vhich 
the appellant appealed to the circuit court of McHenry county where 
the case was tried before a jury and a finding was had in favor 
of appellee in the gum of $200.00 on which judgment wes rendered 
and appellant prosecutes this appeal. 

It appears from the evidence that appellant agreed to furnish 

the material and to do the work of kellastoning the house of 
appellee for the sum of $350.00. The material was furnished and 
the work done in the month of July 1919. 
| It is the contention of appellee thst in the spring of 1920 

defects in the work were discovered and that the kellastoning began 
to drop off from the house in different places; that she went 
to see the appellant about having it fixed over and thet in Merch 
1923, appellee demanded from appellant that he do the work accord- 
ing to his agreement. Upon the refusal Sf abpellant to do the work 
suit was instituted with the result as sforessid. 

It is the contention of appellant that the verdict of the 
jury is clearly against the manifest weight of the evidence, and 
that the court imporperly instructed the jury relative to the 


measure of damages. 
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We have examined the evidence offered on the part of the 
respective parties to this proceeding. ‘he jury heard the conten- 
tion of the litigants and were the judges of the weight and credit 
to be attached to the testimony that was permitted to be heard by . 
them. On the questions of fact the jury found in favor of appellee 
and we are not prepared to say that their finding is manifestly 
ageinst the weight of the evidence. 

On the question of the measure of damages a more serious 
question arises. It is undisputed that appellee paid the appellant 
$350.00 to furnish the material and perform the labor of kellastoning 
her house. It was incumbent upon him to do the work in a workman- 
like manner. It is quite apparent from what is disclosed by the 
record in this proceeding that the work appellant agreed to do was 
not done in a workmanlike manner. It willibe remembered that 
appellee is net claiming damages to the house, that her claim is for 
a failure to properly eppay the materi@l. The evidence shews that 
the material except the laths used was a total loss by reason of the 
manner in which the work wes done. 

It is the contention of appellent that there is no evidence 
upon which to base a verdict of damages. The evidence shows the 
cost of putting on the kellastoning is $1.75 per wyturd eek Tt 
further shows the dimensions of the house and it discloses that 
the defects in the work were of such a nature thet it would all 
havdto be done over. These facts are all undisputed in this record. 
The court instructed the jury that the appellee was entitled to 
recover such sum as is shown by the evidence will compensate her for 
the damages which she had sustained by reason of said kelispbening 
not being mixed and applied in a workmenelike manner not to exceed 
the sum of $508.75. Taking into consideration the testimony we ere 
of the opinion thet this instruction did not mislead or prejudice 
the rights of appellant. hile the instructions mey not technically 
be correct there is nothing about them caleulated to work an er 


jur yo appellant. Taking the entire record as we Wind it, it appears 
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to us thet substantial justice has been done between the parties, 
therefore, the judgment of the circuit court of McHenry county 


will be offirmed. 


Judgment sffirmed. 
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STATE OF ILLINOIS, } 2. 
SECOND DISTRICT. ee I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of tl 


ie Records and Seal thereof, 
do hereby certify th 


at the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and, affix the seal of 


said Appellate Court, at Ottawa, this TL 7A day of 
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AT A TERM OF THE PELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord, one thousand nine hundred 
and twenty-four, within and for the Second District of the 


State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice / 
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Hon. AUGUSTUS A. PARTLOW, J 







JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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Clerk’s office of said Court, in the words and figures 
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following, to-wit: 
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We He Rogers, 
Appellee, 
Appeal from the Circuit 
vs 
Court of Kankakee County. 
Kipp's Express & Van Company, 


@ corporation, & 
Appell@nt. 93°C LP 65 
Jett, Pe de 

This suit was brought in the Circuit Court of Kenkakee County 
by We He Rogers, appellee, against Kipp's éxpress and Yan Company, 

@ corporation, appellant, for damages appellee claims to have sus- 
tained by reason. of a truck of appellant colliding with his car. 

A jury trial was head and a verdict was rendered in favor of appellee 
in the sum of $400.00. Judgment was rendered on said verdict from 
which appellant appeals. 

It appears fhat on January 15, 1923, about 6:30 o'clock in the 
morning ana before daylight, appellee was travelling in a northerly 
direction on Evergreen Avenue in the City of Kankekee, with the 
intention of turning west on Court Street. A truck belonging to 
appellant with a load of about 7000 pounds was going east on Court 
street approaching Evergreen Avenues As appellee came northiin his 
automobile a street car wes going west and was approaching seid 
Evergreen Avenue. Appellee stopped his automobile to let the street 
ear go by and while his car was so standing he claims it was struck 


by the truck of appellant. At the time of the collision there were 


no lights burning on the truck. The trial resulted as sbove indicated. 


Appellant seeks a reversal of the judgment and assigne the 
following reasons therefor; that the Yerdict is contrary to the 
law and the evidence; that appellee was guilty of contributory 
negligence in cutting the corner at the street intersection and for 
that Peason he was directly responsible for the collision; thet the 
trial court improperly allowed eppellee to sive testinrony of state- 
ments made to him by the driver of the truck in the absence of proof 


showing that said statements were part of the res gestae; thet the 
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evidence of appellee in reference to his damages fails to show that 
the repairs, and labor were Teatiey by reason of the collision 
and for this reason the evidence is insufficient to sustein the 
verdict. 

Appellant mekes no complaint in its argument of any error being 
made in the giving of instructions on the part of appellee mor the 
failure to ciWwe instructions on the part of appellant. 

The questions to be determined by this court are whether or not 
the Court erred in the admission of evidence on the part of appellee 
and is the verdict of the jury manifestly against the weight of the 
testimony. That the driver of the truck of appellant was driving 
without lighted lamps at the time of the collision, which was before 
sunrise on a -cloudy and gloomy morning, is uncontradicted. This was 
contrary to the provisions of the statute. Section 16 of the Motor 
Vehicle Act. The record discloses that the driver of the truck 
testified he saw the automobile of appellee,50 feet south of Court 
Street when he was about 75 or 100 feet west of Evergreen Avenue. 

It was his duty, therefore, to stop and give the right of way to 
appellee approaching from his right. Sectioy33 Motor Vehicle Lew. 
Appellant iBsists that appellee in turning at the intersection of 
the two streets in question, cut the corner and in so doéing ran into 
the rub, Appellee denies this and it was a question of fact for 
the jury to pass upon. 

Appellee testified to a comversation with the driver of the 
truck concerning the manner in which the collision occurred and that 
he asked him why he did not stop and he weplied that he could not 
that the brakes would not hold and that he nad such a load he wpuajd 
have tipped over. Appellee further testified thst he asked the 
driver of the truck why he did not have the lights on snd the driver 
said he did not need them. In our opinion this conversation was not 
a part of the res gestse as insisted by appellee, but the substance 
of the conversation was testified to by the driver of the truck and 


no reversible error was committed in allowing appellee to testify in 
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this respect. 

As to the question of demeges there is sufficient evidence 
in the record upon which to base the finding. e are not prepared 
to say that the verdict is manifestly contrary to the weight of the 
testimony. The jury saw and heard the witnesses end observed them 
while so testifying and we are not inclined to disturb the finding 
of the jury. Substantial justice has been done. The judgment of 
the Circuit Court of Kankakee County will bg affirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR °7 Joor the opinion of the Court was filed in the 
Nard if e 
Clerk’s office of said“Court, in the words and figures 


wae 


following, to-wit: 
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Alice \atson, 
Appellant, 


Appeal from the 


vs 
Circuit Court of 


George LaFollette & 
Peoria County. 


J. H. Savage, 
Appellees, yd 87 I.A 6 md 8 
Jett, Pe Js assets Vis tars 

This suit was instituted by appellant against appellees for 
false imprisonment. A trial was had and the jury returned 2 
verdict in favor of appellees and appellant prosecutes this appeal. 

It appears that one Alice Dawson made 2 complaint before 
J. He Savage, Police Magistrate of the village of Brimfield, against 
appellant for assulting one Gerald Rhinehardt with a pitchfork. The 
Police Magistrate issued a warrant upon the complaint directed to 
the constable of said village or any constable §f Peoria County 
for the apprehension of appellent. Pbursuant bo the warrant appellee 
LeFollette village constable apprended appellant and took her before 
the Police Magistrate Savage, one of the appellees. Appellant 
resisted and acted in e violent manner and by reason of her conduct 
she was incarcerated for a short tine to allow her to quiet down 
pefore a hearing would be heds She remained a short time in the 
calaboose until her brother end some other friends intercegded in her 
behalf. It was suggested by her friends that they would see that 
she went home if released. Appellant was thereupon released from 
the calaboose and was discharged, the suit having been dismissed. 
A trial was had as above indicated. 

In her argument appellant relies upon the following reasons 
for a reversal tf the cause; that the warrant for the arrest of the 
appellant was a nullity in the hands of appellee George LaFollette; 
that the committment of the appellant in the villege calaboose was 
without authority of law; that the verdict and judgment were con- 
trary to the manifest weight of the evidence and that the court 


admitted improper evidence on behalf of appellee. The contention of 
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Re 
appellant that the warrant was a nullity and could not be served 
by the village constable in our opinion is not well founded. it 
appears to us that appellant has misapprehended the force and 
effect of the warrant issued by the Police Magistrate upon which 
the appellant was arrested. The warrant reads as follows; 

State of Illinois, 


County of Peoria, 
Village of Brimfield. 


The People of the State of Illinois, to the 
Village Constable of said Village or any Constable 
of Peoria County---Greeting: 

Whereas, complaint has been made by Mrs. Alice 
Dawson, before the undersigned, Police Magistrate 
of said Village, that Alice Watson has violated the 

- provisions of an Ordinance of said Village by appear- 
ing on the streets with a pitchfork and assaulting 
one Gerald Rhinehart, in the Village and County 
aforesaid. 

These are, therefore, to command you forthwith 
to apprehend the said Alice Watson and bring her before 
me, at my office, to answer tBhe said complaint, and 
further to be dealt with according to law and the 
Ordinances of said Village. Given under my hand 
end seal at the Village of Brimfield this Srd day of 
June, As De. 1919. 


de He savage, 
Police Magistrate. 


It will be seen therefore that the warrant was directed to 
the village constable of the Village of Brimfield or to any constable 
of Peoria County. It is clear to our minds that there is nothing 
in the contention of appellant that the warrant was null and void 
and that the village constable had no authority to execute the same. 

The record discloses that the village constable met the 
appellant on the street about seven o'clock in the evening and 
notified her that he had a warrant for her arrest. She vigorously 
protested against the warrant being read to her and insisted on 
going home. She was taken by the village constable before appellee 
Savage, the Police Magistrate. Appellant became violent and 
abusive and dared the officer to lock her up. The Police Megistrate 
ordered her locked up and she remained in the villege calaboose for 
a short time. Her brother and her friends appeared and it was 


agreed between them and the village authoritittkes that she be released 
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Be 
on condition that she go home and behave herself. She was released . 
and suit was subsequently dismissed. 

It appears that the conduct of appellant was such as to 
justify the magistrate and constable in committing her until her 
friends were sent for and arrangements made to take her home. It 
is true no mittinmus wes issued for her being put in the cslaboose. 
It was an oversight and a technical violation of the law. The 
most that can be said is that the appellent is entitled to nominal 
damages. Such damages mean no damages at all. They @xist in name 
only and not in amounte In the quaint language of an old writer 
they are 'A mere peg to hang costs on.' 

It is next insisted that the verdict sna jucgment are 
against the manifest weight of the evidence. The evidence fails to 
show that appellees did not sct in good faith. The jury after 
hearing the evidence and under proper instruction of the court 
found for appellees. We are not inclined to disturb their finding. 
We observe no serious objeétion to the ruling of the court in the 
admissibility of testimony. 

Un conclusion there is little if any merit in this case. We 
are not inclined to reverse this cause simply on the ground that 
a verdict for nominal damages would carry the costs with it. 

Courts do not ordinarily reverse cases in order to sfford an 
opportunity to recover a judgment for costs. 


Judement affirmed. 
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Ellen Callehen, 
Appellant, ; 
Appeal from the 
Vie 
Circuit Court of 
E. J. Welter, Sheriff of 


La Salle County. 
La Selle County, 


Appellee, Pa 34 Pi L.A. G 5 & 
Jett, Pe de 
Ellen Callehen, appellant, instituted a replevin suit in the Circuit 
Court of La Salle County, against Ee. J. Welter, sheriff of said 
Gounty, appellee, to recover the possession of certain personal 
property of which she claimed to be the owners A jury trial was had 
and at the close of the evidence heard on the part of appellant, on 
motion of appellee, the court directed a verdict in his favor&k A 
motion for a new trial wep denied and judgment rendered on the verdict 
and this appesl followed. 

It appeers that in July 1925, EH. J. velter, sheriff of La Selle 
County levied upon certain personal property as the property of John 
Je Callahan by virtue of an execution issued out of the office of the 
clerk of the Circuit Court of said La Salle county on 2 judgment 
obtained in said court by Leander “hort against said John J. Csellahsn. 
The affidavit for replevin, the declaration and all other pleadings 
as abstracted feil to show what property was Bevied upon, but it 
appears from the testimony as we get it from the abstract, that it 


included 





certsin horses and wagons 


used by the said John J. Callshen in his ice business, ~7~?™7? “ ¢ 


ay one . 
It further afpesrs that from the year 1900, until the year 1923, 


John J. Callahan who is the husband of appellant wes engaged in the 
retail ice business in La Salle Illinois. During the first few jears 
of that period he conducted the business under the name of the 
Callahan Ice Company. For fifteen years continuously immediately 
previous to the time of the levying of the execution heretofore 
referred to, the business was éonducted in the name of John J. 


Callahan. 
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Re 
SWappoitohn J. Callahan borrowed money in his own name which he used 

in the business; he executed leases in his own name upon property 
used in the business; he purchased automobiles, horses, ice and all 
of the implements, materials and supplies used in connection with 
the business; the business was advertised in the name of John J. 
Callshen; books of account were kept in his name; all money was 
collected and deposited in his name; the employes were paid by 
his individual check; statements of account to customers were made 
out in his name; the property was assessed for taxation and the 
taxes were paid by him in his name; he spent his entire time in 
the conduct of the ice business and made no statement and made no 
accounting to his wife or his mother in the 23 years in which he 
was engaged in the ice business. 

Ellen Callahan, appellant, on the traal of the cause sought to 
prove that the property levied upon by virtue of gaid execution 

_ belonged to her end Cathrine Callahan, the mother of her husband. 

She, among other things, testified that she bought a half interest 
in the ice business of Louis Gaynor in the year 1900. On cross 
examination however, she admitted that her husband conducted the 
negotiations with Gaynor and paid him the purchase price. 

Cathrine Callahan was also a witness on the part of appellant. 
The appellant and Cathrine Callahsan eaeh testified that they were 
partners and joint owners of the property levied upon; that they 
turned the business over to John J. Callahen twenty years or more 
ago and since thet time had paid no.atténtion to it; that they had 
never received any statement concerning the business from John J. 
Callahan; thst they knew he was running the business in his own 
name in all respects as though it were his own. 

Trensections where the wife claims to own property used by 
and tmethe possession of the husband are looked upon with suspicion. 
The opportunity for fraud is great. esselhoeft vs. Cudahfy Packing 
Coe 44 Ill. App. 128.: 

Wheee money of a married woman is by her eonsent paid to her 


husband and he has full control of it with her consent and does what 
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Se 
he pleases with it, the money at least as to his creditors becomes 
his. Kahn vs. Wood 82 Ill. 219. 

The same rule will spply in ® case in which the married woman 
would allow her husbend to use, have and control eny other personel 
property other than money. Under the law a husband can undoubtedly 
act as an agent of his wife for the purposes of manacing her seperate 
property, but it must be an actual and bona fide agency and not an 
agreement by which, under the color of an agency kept concealed from 
the public, the husband is to enter into trade with capital furnished 
by the wife, carry on business in his own name precisely as he would 
do with his own money and then claim as against his creditors that 
all the property bought and sold by him in the course of his business 
is the property of his wife. Wortman vs, Price, 47 Ill. 22. 

Under the facts as shown by Bhis record appellent did not maki 
out her case, inasmuch as the burden of proof was upon her to 
establish her right to possession of the property in controversy3, 
Appellant and Cathrine Callahan claim that they were partners and 
joint owners of the property levied upone One member of the 
partnership cannot sue in her own name and recover the property of 
or an indebtedness to the firme Am. Central Railway Co. vs Miles 
52 Ill. 174; Supreme Lodge K. & L. of Honor vs. bortingall 64 
Ill. App. 285. 

The trial court in our opinion committed no error in directing 
a verdict in favor of appellee. The judgment of the Circuit Court 
of La Salle County is affirmed. 


Judgment affirmed. 
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SPADE OF TLLLINOIS,. | 2. 


SECOND DISTRICT. ‘ee 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court. 

n and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, ———— 7 th _day of 


LOSS Fou the year of our Lord one thousand 


nine hundred and Av AB 


es ali hac ti 





Aerk of the Appellate Court. 








Begun and held at Ottawa, on Tuesday, the seventh day of 


Oetober, in the year of our,.Lord one, thousand nine hundred 


State of Illinois: 


and twenty-four, within and for the Second District of the 


7 
Present--The Hon. THOMAS M, JETT, 
| 





Presiding Jvstice. 
Hon. NORMAN L. JONES, Justice. 

| Hon. AUGUSTUS A. PARTLOW, Justice. 
\ JUSTUS L. JOHNSON, clers. / 

\ E. J. WELTER, 
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Clerk’s office of said Court, in the words and figures 
following, to-wit: 
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Eugene Brown and DeLoss 
Brown, partners doing business 
under the name, styldé@ and description of 
Brown Brose, 
Appellees, 
; Appeal from the County 


VS. 
Court of Peoria County. 


Appellant. oa ay 
2 3 C LA; 6 xy 8 


Hajo H. Block, 


Jett, P. J. 

Appellees recovered a judgment for Two Hundred Sigty-two and 
50/100 Dollars, in an action of essumpsit against appellant for 
commissions for the sale of a vacant lot situated on Moss Avenue 
in the City of Peoria. Appellant had made an effort to sell the 
real estate above mentioned to one Otto Wahlfeld but had not succeeded. 
Appellees were engaged in the real estate business, and appellant 
listed the property referred to with appellees for sale, and asked 
them to try and sell it. Appellees placed signs on the property that 
they had it for sale and thereafter the said Wahlfeld appeared at 
their office and inquired as to what property they had for sale. 
Appellees at that time tried to sell appellant's property to Wahlfeld 
and offered to show the property to him but he declined for the reason 
that he passed the property one or more times daily. Appellees 
thereafter tried to persuade Wahlfeld to purchase the property snd a 
salesman employed by them at another time urged Wehlfeld to go and 
look at the property and to buy the same. The sale of the property 
was later made by appellant to Wehlfeld without the knowledge of 
appellees. At the time of the trial a stipulation was entered into 
that the sum of Two Hunired Sixty-two and 50/100 Dollars would be a 
ususl and customary commission. Appellant claims and appellees admit 
that they did not have the exclusive right to sell the property. 

It is claimed by appellant that since he had made an effort to 


dispose of this property to Wahlfeld py oror, eppellees were employed 


to sell the same, and since the sale was made by appellant to wahlfeld 


without the knowledge or assistance of appellees, that appellees are 
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not entitled to a commission on the sale. It is assigned as error that 
the verdict is contrary to the law and ugsins the evidence. 

It was a question of fect for the jury to determine whether 
appellees were instrumental in making the sale and entitled to a 
commission therefor. 9 C. Je 657-9. 

Furthermore, the second instruction given in behalf of appellant 
informed the’‘jury that before appellees could recover they must believe 
from a preponderance of the evidence that the appellees were the 
procuring cause of the sale, and instructions given on behalf of 
appellees informed the jury that if they believed froma greater 
wadght of the evidence that appellees were the effectual and procuring 
cause of the sale, that they were entitled to recover their commissions. 

Wahlfeld testified that he wanted the property from the time he 
first talked to appellant about it; that he went to appellees office 
for the purpose of finding out the price of two other peices of 
property nearby, and that appellees priced the other pieces of property 
to him but told him that the property of appellant was a better 
bargein and that soon thereafter he conéluded the sale with appellant 
directly, and this witness further testified that he delayed in pur- 
chasing the property on account of the price. 

This testimony authorized the jury in finding that Wahlfeld went 
to appellees office for the purpose of determining the market value 
of the property and inasmuch as the purchaser testified that he wanted 
the property and that the price was the only question which hsd pre- 
viously prevented him from purchasing, we cannot hold thet the verdict 
is contrary to the evidence and the law. It was the province of the 
jury to determine the weight of the evidence. There was sufficient 
evidence on the part of appellees to sustain the verdict and judgment. 
Ashley vs. Heinrich 105 Ill. App. 102; Abrams vs. Rideot 101 Ill. App. 
131; Watson vs. Fagner 105 Ill. App. 52; Aff'd. 208 Ill. 136; 
Whitesell vs. Rising 109 Ill. App. 91. | 

The court refused to permit Wahlfeld to testify what his state of 
mind was with regard to the purchase of the property, when he left 
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the effice of appellees after 2 conversation with appellees salesman. 
Weahifeld was also asked whether enything appellees salesman said anyz- 
thang during the course of the conversation had any besring upon his 
purchase of the property. Objections to both of these questions 
were properly sustained. It would not have been competent to prermit 
Wahlfeld to testify to a state of mind. Fleet vs. Richenor 156 Calf. 
$45; 104 P. 458; SAL, Re Ae (Ne S. } 5255 Chamber vs. Chamber 227 Moe 
262;127 Se We 86. : | 

In Harrison vs, Thackaberry 248 Ill. 512 on page 517, it is said: 
"Defendant in error was asked and permitted to state how he happened 
to write the letter and under what eireumstances. When he undertook 
to tell what he meant, the court excluded so much of the answer as 
undertook to tell his purpose, The witness was also permitted to 
state that he meant by the words, "about May 5th the year will be up” 
that the year's interest would be due about thst time; that he did 
not have the note before him when he wrote the letter and had forgotten 
the exact date. We think this evidence was incompetent. While a 
writer of a letter offered in evidence may show the circumstances 
under which it was written, he cannot testify as to his intention or 
purpose in writing it", citing in support thereof, "(Sutter vs. Rose, 
169 Ill, 60; Grant vs. Gallop Ill, id. 487.)" 

Appellant cites the case of McGuire vse Carlson 61 Ill. Appe 295 
Which seems to hold to the contrary but we do not think this case is 
supported by authority in this State. The testimony of Wahlfeld shows 
that he did go to the office of appellees for the prupose of obtain- 
ing information which lead to a purchase of the property by him, not- 
withstanding any conclusions he might hate given with reference to his 
mental state, after having talked the matter over with appellees and 
the salesman. Even if the evidence was competent, Wahlfeld was asked 
‘Af after he had had the conversation with appellees salesman, whether 
he intended to return to their office in regard to the -property at 
& later time and he answered this question "No." If there was any 
error in sustaining the objection to the question, we think it was 
remedied by the answer to this question. 


Complaint is made of the modification of two instructions. 
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The two modified instructions, among other things, instructed the 
jury that unless a sale of the real estate was brought about solely 
through the works and efforts of the plaintiffs, they should fina the 
issues for the defendant. The trial court struck out the work "solely." 
We do not think there was any error in this respect. We find no 
reversible error and the judgment of the county court of Peoria County 
is affirmed. 

Judgment Affirmed. 
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STATE OF ILLINOIS, 1, ; 

SECOND DISTRICT. (iges J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
=v ve ar of 


ithe year of our Lord one thousand 


said AppelJate Court, at Ottawa, this_— 













the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousand nine hundred 
and twenty-four, within and for the Seeond District of the 


State of Illinois: 


¥ 
Present;-The Hon. THOMAS M. JETT, Presiding Justice. 
i Hon. NORMAN L. JONES, Justice. 


' 
\ 
} 


Hon. AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 


f 
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E. J. WELTER, Sheriff. f 


BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 27 1995 the opinion of the Court was filed in the 
Clerk™s office of said/ Court, in the words and ficurés 
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Arthur Johnson, 
Appellee, 


Appeal from Circuit Court 


vs 
of Henry County. 
Clarence M. Bills, 


oe 23714658 

‘Jett, Pe Je 

Arthur Johnson, appellee, brought this suit in the Cireuit 
Court of Henry County in assumpsit against Clarence M. Bills, 
appellant, for damages alleged to have been sustained by him upon 
a breach of contract by appellant. A trial by jury was had and the 
finding was in favor of appellee in the sum of $626.40, upon which 
‘the court rendered judgment, and the sppellant prosecutes this 
appeal. 

The declaration consists of two counts. In the first count 
it is charged that on October 10, 1920, defendant owned and 
possessed 55 head of feeder hogs; he offered to sell same to 
pleintiff and plaintiff offered to buy said hogs for 16 cents per 
pound provided the defendant would assume the risk of loss of said 
hogs by a disease known as cholera, and defendant then and there 
agreed to sell said hogs to the plaintiff ut the rate of 16 cents 
per pound weight and agreed in consideration of the purchase of 
said hogs by the plaintiff to assume the risk of ssid hogs dying of 
cholerae and egreed, then and there as part of the consideration 
moving from defendant to plaintiff, to pay the plaintiff for the 
loss of said hogs or any part thereof which might die during the 
feeding thereof at the rate of the purehese price thereof, to-wit: 
at the rate of 16 cents per pound. It is then averred thet under 
the said agreement plaintiff bought said hogs, drove them to his 
feeding lots and they were being fed, when, to-wit: 28 of said 
hogs died of cholera, whereupon the defendant became liable to pay 
the plaintiff the sum of 16 cents per pound for each pound which the 


i 
said hogs then and there weighéd;. that the hogs which died weighed 


6250 pounds; that the plaintiff requested the erin to pay him 
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$1000 for the loss of said hogs and the refusal by the defendant 
and damages to the plaintiff of $1000. 

In the second count it is avered thet on the said day afore- 
said, to-wit: October 10, 1920, defendant sohd pleintiff 55 head 
of feeder hogs averaging in weight 135 pounds at 16 cents per 
pound. As a part of the consideration passing from the defendant 
to the plaintiff upon the sale of said hoge to the pleintiff, 
defendant promised the plaintiff that if any of seid hogs died of 
a disease known as cholera during the.feeding of the said hogs by 
the plaintiff that in that event defendant would return to the 
pleintiff the purchase price of said hogs. The seid second count 
then charges the delivery end purchase of seid hogs; that on or 
about November 18,1920, 30 head of said hogs diea from cholera, while 
the plaintiff was then and there feeding said hogs in his lot in 
the neighborhood of Geneseo, Henry County, Illinois: that the 30 
head of hogs which then and there died weished 6250 pounds and that 
the defendant became liable to pay plaintiff the sum of $1000 for 
the said hogs which then and there died-of cholera. 

During the trial the decleration was amended. The first count 
was amended so as to rwia "As a pert of the consideration moving 
from setontan’ onvded o pay plaintiff for the loss of said hogs or 
any part of them which died during the feeding thereof at the rate 
of the purchase price thereof, to-wit: at the rate of 16 cents per 
pound provided the plaintiff did not vaccinate the ssid hogs. 
Flaintiff avers that under such egreement he bought said hogs and 
Said hogs were delivered to said plaintiff and that seid hogs were 
driven to the feeding lots of the plaintiff end were there being fed 
and plaintiff did not at any time vaccinate said hogs and, to-wit: 
November 20 and within 10 days thereafter 28 of said hogs died of 
cholera." 

The second count was amended by charging thet "the defendant 
promised the plaintiff that if any of said hogs died of a disease 
known as cholera during the feeding of said hogs by the plaintiff 
that in that event defendant would return to the pleintiff the 
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the said hogs; thet the saidkhogs became sick of (hakveters and @ 
large number to-wit, 50 reer of said hogs died of ike cholerae while 
the plaintiff was then and there feeding ssid hogs in hhs lots in 
Henry County, and plaintiff did not vaccinate nor cause to be vaccin- 
ated said hogs." Then follows the conclusion as originally set out 
in the declaration. 

No plea was filed other than the general issue. The trial was had 
upon the amended declaration and the general issue with the result 
as aforessid. A number of errors sre assigned why the cause should 
be reversed. The ones argued are, First, that there wes no consid- 
eration to support the contract. Second; that the court erred in 
restricting the cwoss examination of the witness Clark offered by 
appellee. Third: that the court erred in the admissibility of 
testimony on the part of kppetkee and in the refusal of evidence 
offered by appellant and in the exclusion of evidence. Fourth: 
that the court erred in giving instructions 2 sud 4 that were given 
on the part of appellee. 

This cause was submitted to the jury upon en amended declaration 
setting up that theBappellant sold certain feeder hogs to appellee 
with the promise that should the hogs die of cholera and if appellee 
did not vaccinate said hogs for cholera the appellant would pay the 
loss. It appears that there was no other issue in the case. It has 
been frequently held thst any act which is e benefit to one party 
or a disedventage to the other is a sufficient ¢gonsideration to suppert 
a contract. Buchanan vs. International Bank 78 Ill. 500. Schlatter 
vs Friebel 294 Tll. 412-415. 

We are of the opinion that the contention of appellant that 
there was no sufficient consideration to support the contract is 
without merit. 

It isnext insisted that the court improperly limited the cross 
examinations of a witness called by appellee. On an examination of 
the abstract we are of the opinion that the court did not err in - 
restricting the cross examination of the witness Dr. Clark. 

It is also the contention of appellant that reversible error 


was committed on the trial of the case by the action of the court in 
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excluding evidence sought to be brought out by the appellent, and in 
the refusing to permit witnesses to answer certain questions sub- 
mitted on cross exemin&tion by the appellant. After an exeminetion 
of the abstract we are not prepared to say the section of the court 
in this respect was erroneous. 

Appellant insists that it was error to give the 2nd and 3rd 
instructions given on the part of appellee. The principal objection 
to the 2nd instruction is that the word "preponderance" was omitted 
therefrom. The record discloses that a number of instructions given 
by both appellant and appellee informed the jury that there could be 
no finding for appellee unless he had proven hts case by the pre- 
ponderance of the evidence. Under the rule it is not reversible 
error to omit the word "preponderance" from an instruction where it 
appears in other instructions given in the series. In the instant 
case the jury was told in three instructions given on the pert of 
appellee and in four given by appellant that it was ineumbent upon 
appellee to establish his case by a preponderance of the evidence. — 
Other objections are made to this instruction buy efter en exem- 
ination of them, we are of the opinion there was nothing in the instrue 
tion that was calculated to prejudice the rights and interests of 
appellant. 

We have examined the criticisms of appellsnt made to the Srd 
instruction. The instructions compleined of by appellant when 
exemined in the light of the issue@ and of the instructions of appel- 
lant lead us not only to the conclusion that appellant is not in a 
position to urge his objections to instructions 2, and 3, but that 
no reversible error was made in giving them. The inatastlnee sub- 
mitted the questions of fect namely whether or not the hogs had the 
cholera and whether they were vaccinated by the direction of appellant. 
Appellants instructions 9 and 10 submitted the questions as to the 
character of the disease and 11 and 12 submitted the question whether 
he directed the vaccination of the hogs. The issue was made by the 
Pleadings. There is no variance pointed out. The evidence sustains 


the averments of the declaration. We find no reversible error inter- 
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Court is affirmed. 
Judgment effirmed. 
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STATE OF ILLINOIS, 


Wee 
SECOND DISTRICT. (ing {, JUSTUS LE: JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, 
do hereby certify that the foregoing is a true cop 


the above entitled cause, of record in my office. 


and keeper of the Records and Seal thereof, 
y of the opinion of the said Appellate Court in 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, hc fd 





AA day of 





jn the year of our Lord one thousand 










Clerk of the Appellate Court. 


} 
j 
| 
| 
{ 








Se ee ee ee ea Ss ae ee, See 


“iow IO arame 


MH TPT Gitooye 


to Isisie td hroose bie tot Daw rt 


“siot silt ised yils1e2 vdaied wh | 


Lisdost lo Seng holttins evods grit 








3 


OR Oe a ND ee ee 


a 













Begun and\ held at tawa, Tuesday, 


October, in the year of our Lord 
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State of Illinois; 


Present--The Hon. THOMAS M. JETT;.Presiding Just yee. 
Hon. NORMAN L. JONES, Justice. / 
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Mark T. Welch, Administrator of the 
estate of Susie C. Dunn, deceased, 
Appellee, 
Appeal from 
VSe 
Grundy County. 
Public Service Company of Northern 


Tllinois, 
Appellant. 2 2 we 1.A. 6 5 Gg 


Mark T. Welch, Administrator of the estate of Susie C. Dunn, 


as 


Jones Je 


deceased, appellee, filed this suit in the Circuit Court of Grundy 
County against the Public Service Company of Northern Illinois, 
Bernard Roth, Harry Gipes, William Fessler and H. 8B. Bitchcock to 
recover damages for the death of his intestate alleged to have 


been caused by the negligent acts of the defendants. heetetendest 





Sreresften, Phere 


was a trial before a jury, which found the appellant, the Public 





Service Company of Northern Illinois, guilty as charged in the 
declaration and fixed plaintiff's damages at s8000. There was a 
verdict of not guilty as to the other defendants. The Court thereupon 
entered judgment upon the verdict and this appe@l followed. 

No question is raised upon pleadings. Bernard Roth was the 
owner of a two story building located on Liberty Street in Morris, 
Illinois. The ground floor consisted of a room used as & saloon 
previous to the passage of the Prohibition Law and later used as a 
store room, until a few days before the death of plaintiff's intestate. 
The upper story was used as a flat and at the time in question was 
occupied by plaintiff's intestate. There was no connection between 
the ground floor and the second story. Access to the second story 
was had by means of a closed inside stairway leading directly to the 
street in front with no door from the stairway into the lower floor. 
There was & back stairway outside. The lower floor was equipped with 
gas fixtures. The service pipe came tnto the building under a plat- 


form in the front window. The meter was connected at this point. 
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The main feed pipe ren up to the ceiling, thence lengthwise slong the 
c@ater of the room. During the Rime the room was used as a saloon, a 
gas stove was kept on the bar. A pipe ren along the north wall from 
the gas stove to the ceiling where it connected with snother pipe 
running across the ceiling. When the saloon went out of business, the 
pipe connecting the stove with the diagonal pipe was removed but the 
end of the pipe on the ceiling was not covered or plugged. The build- 
ing had been lstely re-papered, In doing this work, the paper was 
nof placed closely in the corners between the ceiling and the walls 
but rounded so that it left an open space termed by counsel "a cove 
around the room." The end of the diagonal pipe mentioned above was 
hidden behind the paper, but the outline of the pipe across the ceiling 
was clearly discernible, under the paper, 

It is claimed by the appellee that the death of his-tmtestate 
was Occasioned by asphykieation, the gas having escaped from the end 
of the diagonal pipe and passed from thst point through numerous 
Shenitice into the stairs leading to the flet, from which place it 
could pass through many open spaces into the apartment above. Ppior 
to the 8th of December 1920 the defendant Harry Gipes had rented the 
lower floor for use in his trade of cleaner and dyer. In that 
business he required the use of gas and asked the Public Serviée 
Company to put in a meter and conneét up the gas. The company sent 
Lew Barrows to the premises, who placed the meter in and connected 
it with the gas mains belonging to the company, but he did not turn 
on the gas. It is admitted that Barrows pointed out two or three 
places where the pipes were uncapped at the end and directed the defen- 
dant Gipes to see that they were closed, before turning: on the ges. 
Barrows testified thet he called the attention of Gipes to the diagonal 
pipe in question and told him that he must see to it that that pipe 
was plugged, if it were not already closed. This Gipes denies, but 
says that Barrows told him that when the other pipes were capped, he 
coutd turn on the gas. There is also a conflict in the testimony 
with respect to whether there was a hole in the paper disclosing the 


uncapped end of the diagonal pipe. Gipes turned the gas on about . 
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6:30 P.M. on December 8, 1920 and it remeinea on until 1:30 o'clock 
PeM.e the:next day. ; 

The defendant Gipes first discovered that there was a leak in the 
gas pipes about nine o'clock in the morning of December 9th. A brief 
search was made, but the leak was not discovered. In the afternoon a 
more thorough search was made. Barrows and others entered the apart- 
“ment above and found it to be so full of gas that no one could stay 
in the rooms for a time. They found plaintiff's intestate dead in 
bed with the covers partly back. She had dressed for bed in the 
kitchen where her clothing was found. 

It is first contended that the suit was not filed within one 
alee of the date of the death of defendant's intestate. ‘he decla- 
ration was filed on December 8, 1921. The right of action acerved im- 
mediately upon the death of plaintiff's intestate end continued sw for 
a period of one year during which time the suit must be filed. this 
period would end at midnight on the corresponding day of the succegd- 
ing year less one day. (Shrimplin, Administrator, ete., v. Cleveland, 
Cincinnati & Chicago Railway Company, General No. 7255, decided by 
this court at the April Term A.D. 1924.) Whether the suit in this 
case was begun within the year depended upon whether plaintiff's 
intestate died before midnight of December 8th, or after that time on 
December 9th. This was a question of fact for the jury which has 
been determined adversely to the appellant. Taking into consideration 
the presumption of the continuance of life, we see no teason for dis- 
turbing the judgment on this gpound. 

It is next insisted that the argument of counsel for the appellee 
was of a character calculated to prejudice the minds of the jury against 
the appellant compeny in that counsel indicated his belief that the 
evidence did not show née ligences on the part of any of the defendants, 
except the Public Service Company of Northern Illinois and Harry Gipes, 
and also that counsel made statements calculated to influence the 
minds of the jury because it is a corporstion. We have examined the 
argument presented in the ajstract and find that while counsel made 
some improper remarks, on every occasion that the appellant objected 
to the argument, the court sustained the objection. No advantage 


can be taken of argument to which no objection is made. In this 


| eer 08:5 Itted ge Beriemet FE bas Oger .S ee 















ode ai tiael 4 usw eveds tad? Bexreves vel dexit aeqid taboos 


i a 


Saicd 5 ite aicitae Sais Tom aad ad isolate esta suede Rae gs 


eee Sep gich ee 
a ReesteTts and ny hove yoseth Fon user ‘ler ont “dud Seen age. do scarcer 


; ae Saws ieee aut 
-ttays eid betatie ataite des avortsdé | eksn: asw | doxeoe igvorodd eto stom 


he it Del eke aa 4 Zue tee Ss vbsert 
Yate ofneo anc on, tect ase to bist oR “ed os 41 based bas. eveds ¢nem 


| ae eee 58 ol) 2g iepancen gee 
; ois Hi Ah py 9 SE et any EMS A a Ue Serpe k ow qt 8 t ia La 
efi 305 alstestri a ty itdisiele beret ged om 3 a lptemdares é 


: : ey, re ° Bhs: & ie ee Bure: 
ent mi fom rot. bassorh bad aie wiped widxeg azeves hat Fasdaiels bed 


nee tL peak: tig 4 


-babot ape entdsole xed oredw ‘eno 
; ‘ ral LG, Bega =e 
amo afetiv Soff? tom aay tiga oitd “ads sehusdnco ‘tazit at “SE 
- 8 wae RE ce Bae Se Ree AE ad? a BR aciees : fu Rigaaeings 
-sfi9e5 edt zetstestst alénebretsd to eae ‘ode te ‘ota out to is08 
; fe . ; nS 
~mi Sectoes Geifog to ¢iatix eft “rset ee eodeaeel: LO ‘Beltt ean noiter s 
ts ae 
TOL @ Aowkitaocs bos pistestne atti tebe ie ¥6 diaeb ond nous “ylotarhon | 


< Eoel eh glee 
aid sbe0flt od teum tive aff snt¢ spre: gaia 139% en Yo Sboiteg 3 





w 








5 Sd 


-basocua sdf tc «86 unfbneqsextes edd no Jats; tab iat te bas ‘Bivow ‘be tvog, 


Sasha Se. 


aeisTSslo «7 sate .wotertatoteba weiiduiada)* “ues 6x0 - -eaal T89y gat 


i . tie 


eo Bebise& .aésy .oF {stones +GusSgeoo yautiad ogao tio Ss itanntontd 


aicay mi sise cir redtdaw Bs SSCL GA mrs “TEtqA sid $3 vice obit 


daisy steer s9$neqah AO ‘edt aids iw noged esw ‘9ag0 
He only $300 tedie yo ~ttS todmased to tel ieb tm etoted both olstactal 


vive tu, edd tok Jost to soidseyp 2 eaw aidt ery: Tadeatae 


Sef 


Giisuseisuca ofhi wiinet woe flaeis odt of vlearovbs. ‘beaimedeb nee 
£ 


*o eoxsumiitaos edt to noivqmuacrg oa 





-Snerets sidt no trem bat ort zak wt 


st Ey 
us es 
r 


sos One TOT Leauums to inemwers eft dads Seteiani xs ei at 
PL EN 


Saiiow = east add to efmtm oni et o¢ bats sirolao. totosrado 8 to ane 


a 
3 Fea 


Winetrarah eit Te yoes to du edt oc pores tigen woul on Bib ‘sonebive 


Becih ytieh hes alonilil nreadt eek to . BEMOg acivied otidid. ont fgeox0 





31 Brera 
consulte? of S03 sfvelss gtuongdude sham Legrusop dade cals brs 


SiJ 420 traces aval off sieitetocxtes @ gi FEF easssod Grok Pes 7 abate 
Leswniug efiidw fads ath Bie Joattade odd ai bodnonorg tnommgza 
eooel ge HLLOTER std Toad woleseoo ytsve ae Jextenst veqoxgmi onea = 


SeHsvhs c i oside et bentstaga dxs0o edd Sdomigza ‘oat ae 


ES £5 
Bik 2 sebse 2 aye tteetdo om dofdw ot “‘tasgisote a ‘cat 25 Re 


in 





situation there is no reversible error. 

The appellant contends that the court erred in permitting certain 
witnesses to testify that they smelled the odors of gas in and about 
the premises in question prior to and about the time of the alleged 
injury, and further that they had detected the odor of gas in the flat 
two or three years prior to the time of the alleged injury. This testi- 
mony was offered on the theory of bringing notice to the defendants. 

It was certainly admissible at least against the defendant Roth, the 
owner of the building. ‘The objection on the part of the Public Service 
Company was general, end no motion was made to limit the testimony 

to a particular purpose. It does tend to bring notice to the appellant. 
For this reason ue think there wes no error in edmitting it. 

The Court refused to give instruction number 30 offered on the 
part of the appellant, which is as follows: "The Court instructs the 
jury that if they believe from the evidence that the deceased came to 
her death before the hour of nine o'clock on the morning of December 
9th, 1920, that then you are to disregard all the testimony and evidence 
relating to causes of the death of said deceased, which occurred on 
said 9th day of December 1920, so far as the defendant, the Public 
Service Company of Northern Tilinois is concerned." From this instruc- 
tion we are unable to see just what counsel hsd in mind, but from the 
argument it appears that counsel wished to have the jury instructed 
not gk to consider any evidence tending to show negligence on the rert 
of the company on December 9, 1920, provided they believed the deceesed 
died prior to nine o'clock A.M. of that day. Whether this would be a 
proper instruction we will not consider, because the instruction, as 
tendered, was so ambiguous, and miSleading that it wes properly demied. 
Appellant's instructions 33, 35; 38 and 39 were properly refused by 
the court because they do not state correct propositions of law. They 
are all based upon the theory that the defendant Company is not bound 
to inspect pipes in a building before turning on gas, where injury to 
persons other than the customer is likely to result. This question 
is hereinafter discussed more at length. 


Error is also predicated upon the refusal of the Court to permit 
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Dr. Joseph Springer, an expert called by appellant to give his opinion 
of the time of death of appellee's intestate, in response to a hypo- 
thetical question. Counsel do not cite any case showing that it is 
competent to prove the time of death by an expert witness where death 
resulted from asphyziation at a time not definitely known and we think, 
from the authority of I.-C. ReRe Cow ve smith 208 Ill. 608 this testi- 
mony was properly rejected. 

Error is assigned upon the refusal of the Court to direct a veraict 
in behalf of appellant at the close of the evidence on the part of the 
appellee and again at the close of all the testimony. If there was 
any evidence in the record fairly tendin to support the declaration, 
the motion was properly denied. (abby, MeNeil1 & Libby v. Cook 222 
Ill. 206.) Upon an examination of this record we are satisfied that. 
there is compétent evidence fairly tending to prove the issues in- 
volved. The Court therefore committed no error in denying the prex 
peremptory instruction offered. 

One of the important questions in this case is that bearing 
upon the duty under the particular facts as disclosed in this record, 
of appellant to appellee's intestate. Upon an examination of the 
authorities, we have reached the conclusion that the appellant company, 
while it might be under no duty to inspect the pipes in question for 
the peetannion of the customer Harry Gipes, it did owe a duty to 
appellee's intestate not to allow its gas to be turned into the 
defective system of pipes not owned or controlled by appellee's intes- 
tate. There is a distinction between the duty owing to an applicant 
for gas end the duty when supplying gas to such applicant to protect 
other tenants in the same building, who hame mkk not a plied for it. 

In 28 Corpus Juris, at page 595, it is said, "A distinction has 
been drawn in thgs respect between the duty owing to an applicant 
for gas and the duty when supplying gas to an applicant to protect 
other tenants in the same building who have not applied for it. With 
respect to such tenants it has been held that the company must use 
reasonable precaution to ascertain that the pipes in the building 
are in such condition that gas will not flow into the apartments to 


their injury." The same rule is announced in 12 Ruling Case Law 
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page 909. This rule is sustained by a number of authorities viz, Christo 
v. Macon Gas Co. 18 Ga. App. 454; 89 S.E. 532; Schmeer v. Gass Light 
Go. 147 N.Y. 529; 42 N.E. 202; 30 LeReAe 653; Greed V. Mfgrs. Light 

& Heat Co. 238 Pa. 248; 86 Atl 95; Skogland v. St. Paul Gas Light 

Co, 89 Minn. 1; 93 NeW. 668. 

It will, be borne in mind that pimenchirs was ® tenant 
in sn apartment directly ower the apartment of the defendant Gipes, 
| and it was Gipes who applied for the installation of gas service, 
Appellee's intestate was not using gas and had no control of the 
pipes and fixtures through which the Gas Company allowed the gas to 
pour so that it flooded her apartment in the night time when she was 
in bed. It is shown that the gas company, through its azent Barrows 
knew at the time the gas meter wos installed that appellee's intestate 
was occupying the apartment above. for that reason the authorities 
quoted are particularly applicable. 

It is argued at length thst the verdict is excessive. The 
intestate left four children as her only heirs at law, two of whom 
were minors. There is but little showing of financial dependence. 
This however is not controlling. The law presumes substantial damages 
from the death eiines (Mahlstedt ve Ideal Lighting C@mpany 271 Ill. 
164; Dukeman v. C.C.C. & Ste Le RoR. COs 237 I11. 104.) We are of 
the opinion that the verdict should not be set aside on the ground 
that it is cxcessive. 

Since we find no error in the record, the judgment of the trisl 
court will be affirmed. 


Judgment Affirmed. 
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SPATE OF ILLINOIS, | .. 
SECOND DISTRICT. (5S: J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this_— _ 7K _day of 


nine hundred an senty 


the year of our Lord one thousand 


se 


erk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the. year of our Lord one thousand nine hundred 
and twenty-four, within and for the Seeond District of the 


State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Fa 
Hon. NORMAN L. JONES, Justice. f 


le f 
Hon. AUGUSTUS A. PARTLOW, Tistice. f 
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JUSTUS L. JOHNSON, Clerk. io 
E, J. WELTER, Sheriff. vA 
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BE IT REMEMBERED ,“ that afterwards, to-wit: On 
MAK Dy hon 


whole 


the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The People of the State of Illinois, 
Defendant in Error, 
Error to County 
VSe Court of Rock 
Island County. 


Q87 1.4. 659 
D6 Leis OVA 


Gregoir Carpentier and E. J. Carpentier, 
Plaintiffs in Error. 


Jones Je 

The pkaintiffs in error, Gregoir Carpentier and E. J. Carpentier, 
sued out this writ of error directed to the county court of Rock Is#and 
County to review a judgment of thet court after e trial of the paintiffs 
in error upon an information, containing two count. The first count 
charges thet the plaintiffs in error "did then and there unlawfully 
possess intoxicating liquor at the premises known as 945 15th Avenue 
in the citg# of East Moline. ° e" The second count charges 
that the plaintiffs in error "did then and there unlawfully keep for 
sale intoxicating liquor at the premises known as 945 15th &veme 
in the city of East Moline. . +" 

The defendants in error moved to quash the information in the 
trial court and the cGourt overruled the motion. This is assigned as 
error on the part of the court. The only question before us is the 
sufficiency of the information. This case is, in all essentials, 
the same as the People vs. Beernaert, General No. 7311 decided by us 
at this term and is controlled by the decision of the Supreme Court in 
the cases of Peojhe vs. Barnes, 314 Ill. 140 and Yeople vs. Martin 
$14 Ill. 110. What we said in People vs. Beernaert is applicable 
in this case. For the reasons there given, the information is 


‘insufficient and the cause will be reversed and remanded. 


Reversed and Remanded. 







<aLonmiLer to otone: ‘et to  atg00s ot 


TOCTH oe etait 
gvnsoo o¢ Torre “ 


soon to. Fxro) 2 ae 
eGunroo bos fel . is intl See Be ae 
om ¢ stotineqrsd .b «i Bae Betnerst ies 
7 *TOLTH sh ati hiatalt bint eer 








ateitusqrs) .t 












Hoegel Yoo to trwoo vinwog adt 





4 an 

: nand d 
sat To Isind 2 tette teros tadt to Scomgbart 2 wetvex of tao) 
Juco owt seinistnos ,moitamretal as nogsr Torre ak * 


eae. 
yliviwealtos atogwt 528 medt 5i5" tore ot uttitnisly edt tant asgtsilo 






sgfievé dAtét GS@ as sword asgimer 


ic 
eft ta tompit guiteotxotmt agsaaeg 
eegrsiod tngeo prooss eff ™, ° »O2ffoM tasi to gito edt ak 











er gesx yifvitwelus etedt Bus vent 5th” toxrve mi attitatslg ose taat 


simeva cdtar ane as nwo 





: 
ov geaimerg edt ¢e tompf£t gnitsoteotnt eles a 


". « .s9nifel tas to ytto edt at 


. . ‘ 
Ft fs ae Th ay 4 Fy ny “A np 
any we ro ct scr ’ nope . 


Ocesoroint’ sit tesup ot heyow terre of etaebosteb od? 












ying 
i 


ane iees af eid? .nottom edd boluttrevo PITOS edt bra dusr09 Iotst 


eit at ay atotad xoiteens yine ont tuses odt to trsq edt mo torte 


a1Gfehsage Ils at .@f seso etil .noitamtotat ed¢ to vous tole 
7 


ao gd Hoitoeh ££8) sol L[arvenad .) T9snteef .ar eLgoed sit as omea ont 


mi frwcd smetase® aut to 
sav ofyoe* fas OSL »ffI ALS .2entem .av oftfoed to asaso oth 
Sid.ollgas ak treantesd way eliood ai bise ew tad¥ ,0LL£ <ILT are 

ai sofvamtoint oft ,wevts otedt enosper edd rot 28889 atdd ab 


7 SoSusme t bas beareaver od [fiw seameo oft Sne Sno tolttwant - 


~ aee 


~hbebtsies baa hboareved 


Ae 
. 
we 


ae 


SEES eed lgautn Fe 


SATE OW TEUINOIS:, | .. 


SECOND DISTRICT. \" I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. . 

In Testimony Whereof, I hereunto set my hand and affix ‘é seal of 


said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 
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Uetober, tn the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 


State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. ff 
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Hon. AUGUSTUS A. PARTLOW, Justi¢e. 
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BE IT REMEMBERED , that afterwards, to-wit: On 
WAR O7 1995" the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. 65. General No. 7323 
Village of Downers Grove, 
appellee, 


Appeal from Circuit Court 
vs. 
of Du Page County. 
Jacob Glos, 


appellant, QOeRTa er 
237 1.4. 659 
Jones, Je 

This was a proceeding in the circuit court of Du Page 
County by the Villege of Downers Grove, appellee, against the 
appellant, Jacob Glos, and others, to foreclose for unpaid special 
assessments against about one hundred eighty five lots in the 
village of Downers Grove, Illinois. This included seventy five 
lots belonging to the appellant Jacob Glos. There was & decree 
in that proceeding ordering the property sold by the County Treas- 
urer. The appellent prayed an apreal from the decree to the 
Supreme Court, where the decree was affirmed and will be found 
reported as Village of Downers Grove v. Jacob Glos, et al, 307 
Ill. 294. Thereupon the County Collector advertised the property 
for sale. The sdvertisements provided that the sale should take 
place on June 9, 1923, at ten o'clock in the forenoon. There 
was a daylight savings ordinsnce in force in the Village of 
Downers Grove fixing the time one hour earlier than standard 
time. On June 9th the collector began the sale at ten o'clock 
daylight savings time but nine o'clock by standard time. The 
appellant claims that he was present at the place of sale 
a few minutes before ten o'clock standard time but that the 
sale had commenced and some of his property had already been 
sold, thet he thought the sale was illegal and because of that 
refrained from bidding on any of the unsold property although 
he remained at the sale until its close several hours lster. 

The county collector filed his report of sale to the 

circuit court, to which the appellant filed objections. At 


the hearing to support the objections, the appellant offered 
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in evidence his affidevit end the seffidavit of two other men 
setting up the facts above detailed and also setting out that 

he was the owner of somm of the lots and had intended to pay 

the assessments in order to prevent a sale of some of the 

lots, and to bid on others but that he was prevented from 

doing so by reason of the fact that the sale had already begun 
when he reached the courtroom. Upon the objection of appellee 
the court refused to admit the affidavits in evidence upon the 
ground that the appellee would have no opportunity to cross- 
examine the witnesses and announced that the court would hear 
oral evidence. The appellee did offer the testimony of the 
county clerk to show that the sale was commenced at ten o'clock 
day light savings time, which would be nine o'clock stendara 
time and sffered other documentary proof from the files in the 
case. This proof did not show at what time appellant's lots were 
sold. No other oral evidence wes submitted by the appellant and 
the court confirmed the sale. 

Two errors only sre argued; First, that the court improperly 
refused to admit the affidavits in evidence in support of the 
objections to the sale, and second, that beginning the sele at 
nine o'clock standard time instesd of ten o'clock rendered the 
sale void. 

An examination of the authorities shows that the rule is 
that upon objections to a sale the proofs may be heard by the 
court on affidavits. (Barling v. Peters, 134 Ill. 606.) Or the 
court may hear the case upon evidence in open court. (Stivers 
ve Stivers, 236 Ill. 160). We are of the opinion, from the cases 
cited, that it is within the sound discretion of the court to 
determine whether the objections will be on affidavits or on 

oral testimony. In this case, the court refused to hear object- 
ions on affidavits, and gave appellant an opportunity to produce 
evidence in open court so that the witnesses might be cross exam- 
ined by the appellee. In this respect the court committed no 


@rror. 
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The decree of foreclosure specified a particular time 
within which the various amounts due should be paid. Payments 
were not made within the time specified, and the property was 
advertised for sale. The sppellant is in no position to urge 
that there was error in the sale of lots, which he did not own 
and in which he had no interest. He has made no showing whatever 
upon this feature of the case even in the rejected affidavits. 
The only objection he can have is thet his own property wes sold 
before the hour of ten o'clock standard time. After offering 
the affidavits in evidence, the appellant produced no other 
evidenée to show that any of his lots were sold before the 
hour of ten o'clock standard time. Appellant might have bid 
upon the lots sold after he reached the sale but did not do so. 
We cannot say from the evidence that he was in any wise injured 
because we cannot know that any of his lots were sold prior to 
the time for which they were advertised. In addition to this 
if the sale were illegal and the appellant desired to avoid the 
penalty of a sale, he should have tendered to the county clerk 
the amount of taxes due, and then filed his objections to the 
sale and report of sale on the ground that the sale was not 
held as prescribed in the notice. Without such tender he is in 
no position to have the sale set aside. 

It has been held thst the mere irregularity in not carrying 
out the provisions of the decree will not be sufficient to set 
aside the sale, unless substantisl injury has been done. (Garrett 
ve Moss, 20 Ill. 549; Barling v. Peters, supra.) 

For the reasons herein set forth, the decree confirming the 
Sale will be approved. 


Decree approved. 
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SAH OF TLLINOIS, | 2. 
SECOND DISTRICT. (ease I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand ee seal of 
said Appellate Court, at Ottawa, this 


_day of 





in the year of our Lord one thousand 
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October’.in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 


State of (hill inodas: 
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Present--The Hon. THOMAS M. JETT, Presiding Justice.” 
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Hon. NORMAN L. JONES, Justice. d 
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Hon. AUGUSTUS A. PARTLOW, Justice. 


acc nee 


JUSTUS L. JOHNSON, Clerk. 


E.\ J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
} 
MAR 27 1925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Anton Kristel, Appellee, 
Appeal from 
VSe $ Will County. 


Michigan Central Railway Co., 
Appellant. 


foe DT 8.659 
Jones Je 

The appellee filed suit in the circuit court of Will County 
to recover for injuries stated by him when he was struck by a train 
operated by the appellant at or near the intersection of appellant's 
right of way and Taft Street in the city of Gary, Indiana. He lost 
bofh of his legs. There was a trial in the circuit court resulting 
in a verdict and judgment for the appellee for $11,000, which juds- 
ment was reversed by this €ourt, and the cause remanded for a new 
trial, (See 213 Ill. App. 518). On the second trial the appellee re- 
co¥ered a judgment for $15,000 from which this appeal is taken. 

The evidence shows that Taft Street extends north end south 
through the city of Gary. The tracks of appellent extend east and 
west and intersect Taft Street. The appellee was going north on the 
east side of Taft Street about eight o'clock on the evening of Sep- 
tember 26th, 1916. It was quite dark st that time, very cloudy end 
misting some. A train operated by the appellant was going east. 
According to the evidence of appellee, he waited on the crossing for 
this train to pass end then undertook te cross the tracks. A trein 
going west along the side track struck the appellee and ran over one 
of his legs. He testifies that he fell over the pilot of the engine, 
clung to it for a little time, and was carried from the crossing 
westward a considerable distance. He finally fell off the front of 
the engine and his other leg was cut off. 

The declaration consisted of ten counts all of which alleged 
that the appellee was struck at the corssing on Taft Street. Hach 


count charged a different act of negligence, the charges being the 


failure to ring a be®i, failure to give statutory signals, permitting 
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an automatic bell signal upon which plaintiff relied to be out of 
order, so that it failed to ring, operating the train with a dim and 
insufficient headlight, undertaking to maintain a street light at 
said crossing but failing to keep it lighted at the time in question; 
failure to exercise ordinary care to discover plaintiff's condition of 
peril on the front)part of the engine and stop the train, wilfully 
operating the train so as to strike plaintiff and to drag him and 
wilfully failing to keep any lookout for persons on said crossing. 
Upon the former hearing of this case we held that under the 
evidence then before the Court the verdict was clearly against the 
preponderance of the evidence and that it should have been set aside. 
The appellee testified in thet trial that he knew the gates at the cpe@ss- 
"hay were not operated after six o'clock P.M. so that he did not rely 
upon the gates UP udiaeteaht iis There was no evidence of any wilful 
Misconduct on the part of the servants of the appellant. Neither 
was there any evidence that the appellant undertook to maintain a 
street light at the Taft Street crossing. We also held on the former 
trial that the more credible testimony warranted the conclusion 
that the appellee was not struck on the Taft Street Crossing, but a 
considerable distance west of it on the private right of way of 
appellant; that if the jury had so found, the appellee could not 
have recovered a judgment for two reasons, there was a variance 
since each count of the declaration charged that the appellee was 
struck upon the crossing, and if he was struck at a considerable 
distance west of the corssing he was a trespasser and the company 
owed him no duty except to avoid wilfully injuring him after his 
presence was discovered. The evidence did not show a wilful injury. 
We also held that the jury should have found that the sppellee was 
guilty of contributory negligence in carelessly going upon the other 
two tracks without lioking eastward, after the train passed eastward, 
and that the negligence charged in the declaration was not proved. 
Under this state of facts the finding of this. Court upon the 
former appeal is binding upon us now and is the law in this case, 
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except in so far as the evidence is different. The only material 
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difference in the testimony produced on the second trial is that 
several witnesses testified that the morning after the accident they 
went to the Taft Street cevssing and saw blood stains upon the 
crossing and near one of the rsils down to the point where the appellee 
was found. Four or five witnesses so testified. All of them testi- 
fied at the first trial and none of them mentioned seeing bléod spots 
at that time. The evidence further shows that it was very misty and 
the crossing was wet at the time of the accident; that during the 
night there was wery heavy rain, so much that the next morning there 
were puddles of water along the gyound. It is cnntended by appellant 
that the rain would have washed any blood stains away. The accident 
happened September 26, 1916. The second trial occurred in December 
1923 more thah seven years later. i/e are strongly inclined to believe 
that this testimony concerning the blood is an afterthought on the 
part of these witnesses which occurred to them following the holding 
of thts Court that the evidence showed the appellee wes not injured 
at the emgssing but was injured west of it. Its purpose was to 
strengthen appellee's evidence in support of the allegation of the 
declaration that the accident occurred on the crossing. We are in- 
clined to think that the testimony is not worthy of much credit. With- 
out this testimony we are bound by our former holding thet the 
appellee was struck west of the crossing; that he was a trespasser 
upon the private right of way of appellant and cannot recover except 
for wilful injury. There is now es upon the former trial no evidence 
of any wanton injury. 

Our attention has been called to various conflicts in the testi- 
mony of witnesses who testified on behalf of appelleeg The saloon 
keeper Gregory on the first trial testified that the eppellee left 
his s#lfen a couple of seconds before appellee's cry for help was 
heard, while on the second trial he testified Piet appsiten was out 
of the saloon a half hour before he heard his cry. There are other 
conflicting statements made by the witnesses, which very much weaken 


their testimony. 
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In the first trial a witness named Pagogna testified for the 
plaintiff, On the second trial it was claimed thet this witness had 
gone to Itely and his evidence on the first trial over the objection 
of the appellant was read to the jury. Appellant claims thet there was 
not sufficient foundation laid for the testimony. We are inclined 
to think that contention is correct. Pagogna's testimony is relied 
upon to some extent by both of the parties. fhe preliminary proof 
respecting the absence of Pagogna was made by the saloon keeper, 
Gregory, who testified that Pagogna hed gone to Italy; that he 
himself later went there on a visit and saw Pagogna there and that 
he had not seen him since that time. There was no evidence that he 
was in Italy at the time of the trial or that he had not returned 
to the United States. Neither was there any evidence to show that 
his deposition could not be secured. The foundation was not suffice nt 
to warrant the introduction of the evidence given on the former. trial. 
(Stephens vs. Hoffman 275 Ill. 497.) We cannot say that it was not 
prejudicial in view of the fact that the appellee relied upon it to 
& great extent to support the verdict in this case. Appellant also 
relied upon it to some extent. 

CompZaint is made thet a special interrogatory was submitted to 
the jury which assumed that the appellee was injured by appellant's 
trains The form of the interrogatory was "Was the plaintiff on the 
Taft Street crossing at the time he was struck by defendant's train?" 
We do not think there is great error in the form of this interrogatory. 
While it is true that it does assume that the plaintiff was struck 
by defendant's train, yet there is no other conclusion to be drewn 
from the evidence so thet it could not have been prejucidial to the 
defendant. 

Complaint is made of the third instruction given on behalf of the 
pleintiff. The instruction i¢ "The Court instructs the jury that when 
it is said in these instructions that the plaintiff was required to 
exercise ordinary care for his own safety, it is meant thet he was 


required to exercise that degree of care which an ordinsrily prudent 
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person would exercise for his own safety before or at the time of 
receiving the injury under the same or pluie circumstances." The 
Objection is that the instruction limits the time of the defendant's 
eare to the precise time of the injury and ignores the proposition 


that the plaintiff might have negligently placed himself in a position 


‘of peril which was the proximate cause of his injury. We do not 


think the instruction in its form contains that vice and it has been 
approved in other cases. (Walsh vs. C. C. Ry. Co. 303 Ill. 349; 
Chicago City Railway Co. Vs. O'Donnell 208 Ill. 273; South Chicago 
City Railway Co. vs. Kinnare 216 Ill. 456; Pierson vs. Lyon & Healy 
245 Ill. 377.) 

It is also insisted thet the court wrongfully refused to give 
the 31st instruction for defendant which is in substence that if the 
plaintiff was struck on the right of way of defendant west of the Taft 
Street crossing the verdict should be for the defendant. The sub- 


stance of that instruction is in the 30th instruction given for the 


eppellant. 


The appellant urges that the court erroneously permitted counsel 
to discuss the amount of hiis dameges in his closine argument when it 
was not mentioned in his opening. The t@losing argument of counsel 
for plaintiff should be a reply to the argument of defendant's counsel 
and the discussion of new matters should as a rule be avdbided. ie 
ever, the trial court is clothe& with a large discretion in such matters 
and his action will not be disturbed unless there is on obvious abuse 
of such discretion. 

For the reasons herein pointed out, the cause must be reversed and 
remanded. 


Reversed and Remandéed. 
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STATE OF ILLINOIS, 26 
SECOND DISTRICT. (88. 7 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix,the seal of 


said Appellate Court, at Ottawa, this—___ at __day of 






nine hundred and t 
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Begun and held at Ottawa, on Tuesday, the’ seventh day of 
October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second Distriet of the 







State of Illinois: vA 
\ f 
Present--The Hon. THOMAS M. JETT, Presiding Jwstice. 
‘Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
susTUS L. JOHNSON, Clerk. 
BAS. WELTER, Sheriff. 
/ 2371.4. 660 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 27 1995 the opinion of the Court was filed in the 


Clerk’s office of ata Court, in the words and figures 


following, to-wit: 


7576 59 
Marie Swartz, Administratrix of the 

Estate of George Swartz, deceased, 

Appellee, 
Appeal from 
VS. Cireuit Court 
of Kane County. 

Chigago & North Western Reilway Co. 


Corporation so 
: i ” Appellant. yas 3 @ TA 6 6 QO 
Jones J. 

This is a suit brought in the circuit court of Keane County by 
Maris Swartz, administratrix of the estate of George Swartz, deceased 
against the Chicago & North \estern Railway Company to recover damages 
for his death alleged to have been caused by the negligence of the 
defendant, while said deceased oa in its employ and engaged in 
interstate commerce. There was a trial before a jury resulting in a 
verdict for the plaintiff for $19,000 upon which the Court entered 
judgment after overruling 9 motion for a new trial. ; 

The declaration charged that the defendmwant was engaged in inter- 
state commerce and operating a line of reilroad from Elgin to and 
through Carpentersville, Illinois; that Oscar Nelson, sas receiver, 
operated the Fox River division of the Aurora, Elgin and Chicago 
Railroad, including an sisetrin street railway and smit an electric 
52h tne and power system with certain lines of poles and wirés over 
which he transmitted, sold and delivered electric power and current. 
This power line paralleled the line o%* the defendant company's reil- 
road on the exst side thereof. The lines ren through Trout Park, a 
summer resort lovated upon the Fox River and on the west side of 
defendant's right of waye On May 29th, 1922, one Edward Behm, who 
occupied a tent at Trout Park made application to the recéiver for 
electric current at this tent. Thereupon an electric wire was 
strung from the Aurora, Elgin and Chicago line across the defendant's 
right of way to Behm's tent to supply electric gurrent for his use. 
This wire was placed only 18 feet sbiive defendant's track and so 
remained until the injury to the plaintiff's intestate on June 5th, 
1922. In the early morning of that dey, while plaintiff's intestate 
was riding on top of one of defendant's cars and engeged in the line 
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of his duty and was in the exe#icise of ordinary care for his own 
safety, he collided with said service wire end was thrown from the 
ear to the ground receiving injuries from which he died the same day. 
He left surviving a widow, plaintiff herein, snd son George Swartz, 
twelve years of age. 

The declaration consisted of five counts each containing the 
foregoing averments, but eatvh count contained distinct charges of 
negligence. The first count charged that the defendant knew or in 
the exercise of ordinary care should have known of the presence and 
danger of said service wire for a sufficient length of time to have 
removed it prior to the accident but negligently permitted it to 
reméin in position. The second count cherged that the defendant 
negligently and carelessly failed to inspect its railway and right 
of way for the purpose of discovering obstructions and dangers thereon 
including said service wire. The third count charged that the 
engineer and fireman of the train on which plaintiff's intestate was 
riding carelessly and negligently failed to keep a lookout ahead of 
said service wires The foufth count charged that the defendant's 
section foreman and section men failed to exercise reasonable care to 
ascertain the presence of said service wire and remove it. Count 
five charged generally that the defendant negligently and carelessly 
inspected, maintained and operated its said reilway end right of way 
and that by reason thereof plaintiff's @ytestate was killed. 

The defendant filed a plea of the general issue end a gpecial 
plea setting forth that it did not ovwm, operste or control the wire 
mentioned in the declaration; that it had no knowledge or notice that 
said wire had been so strung across its right of wey and that seid 
wire was so strung b y strangers without its knowledge, consent or 
license and that neither prior to nor at the time of the injury to 
the plaintiff's intestate did the defendant have any Imowledge or 
notice of the existence of the wire. To this special plea the plaintiff 
filed = replication setting up that although defendant did not own, or 
operate the wire and that it was so strung by strangers, without defend- 


ant's knowledge, consent or license, yet the defendant did have 
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knowledge or notice or in the exercise of ordinary care, might have 
had knowledge or notice of the stringing of said wire and in the 
exercise of ordinary care might have had control over said wire sua 
$0 as to remove or alter it. Issue was joined upon the replication 
and the plea of the general issue. 

Upon the trial of the cause, the plaintiff introduced in evidence > 
thirty-three rules of the defendant company for the guidance of its 
employees in the performance of their duties. ‘The major pgrtion of 
these rules does not apply to the duties of the employees of the de- 
fendant with respect to the obstruction and removal of overhesd 
obstructions on the right of way, Which might be dengerous to the 
euployees of the company. 

The defendant especially objects to the edmission of Rules 1045, 
1181 and 1188. Kule 1045 provides that the duties of the engine men 
are to "Keep a vigilant lookout at all times, particularly when 
passing around curves, through stations and yards’ and must frequently 
look back to see that no portion of the train hes become detached or 
derailed, also for any signals that may be given by treinmen or others. 
They must not be so occupied es to prevent themselves or firemen 
from keeping a constant lookout the entire trip. Rules 1181 end 1188 
govern the duties of treck foremen. They provide that the foremen 
must send a reliable and competent man over their sections at least 
once daily, carefully note the condition of track, roadbed, bridges, 
culverts, fences, cattle guards, igs ee know that everything is 
safe for the passage of trains, examine the line wires each day end 
if they are crossed or obstructed repair temporarily, when possible, 
and report the conditions to the chief train dispatcher, end examine 
each day the whips and warning guards for overhead structures, repair 
when possible and report defects to the road master. 

There was no evidence in the record to show what the engineer 
and fireman were doing at the time of the accident, whieh occurred in 
the early morning before it was fully daylight. There wes therefore 
no evidence upon Which to base the introduction of Rule 1045. \e 


think, however, that rules 1181 and 1188 were properly admitted. (L. 
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5S. & eS. Co. ve Ward 135 Ill. 511; Chicago & Alton R.R. Co. ve Eaton 
194 id. 441.) Only rules applying to overhead obstructions or duties 
of employees which, if properly performed might reasonably be expected 
to lead to the discovery of the wire’ and rules governing the duties 

of Conductor Swartz should have been admitted in evidence. 

The Court admitted over the objection of the defendant the testi- 
mony of a large number of witnesses to the effect that they saw the wire 
in question as soon as it was placed te position. All of these wit- 
nesses, however, testified that they did not bring notice of the 
stringing of the wire to any of the employees or agents of the defend- 
ant company. It is urged thst since notice was not brought to the 
defendant by any of these witnesses the admission of their caektueas 
served only to prejudice the rights of the defendant before the jury 
without tending to prove any issue in the case. We are inclined to 
think that this testimony is admissible for the purpose of chowing 
that the wire was in plain view, and that the defendant had notice 
of the position of the wire, or in the exercise of reasonable care 
might have ending it. This was one of the issues joined in the case. 
It will be remembered that the evidence discloses that the wire 
remained in its dangerous position for five days during which time 
employees of the defendant worked abong the right of way at this 
point. 

The case of the City of Ottawa v. Hayne 214 I11. 45 is very 
similar to the case at bar in that respect. Recovery was sought 
for injuries sustained by the phaintiff when, because of darkness, 
he ran into a rope stretched across the sidewalk of the defendant 
city. The testimony of witnesses who had seen the rope during 
the previous day was admitted to show constructive notice to the 
city. The Court held this testimony admissible. 

It is next urged that the Court erred in admitting evidence 
that three men were working on the right of way of the defendant 
company during the time that the witness F. H. Freyer was stringing 
the wire in question across the right of way. The ground of the 
objection is that there is no proof that these men were in any way 


connected withtthe defendant company. The witness Cherlotte Young 
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identified defendant's witness Van Auken, who testified that he was 
a section foreman in gharvee of that pwation of the defendant line as 
one of the three men. While he denied that he was there while the 
wire was being strung, nevertheless, the testimony became competent 
and whether Van Auken was there beceme a question of fact for the 
jury. If he were there that fact is clearly competent for the 
perpose of showing notice. 

Comp#aint is made of the refusal to sive defendant's instructions 
numbered three and six, which instructed the jury that there was no 
evidence in the case upon which the jury could find the defendant 
guilty upon the basis of actual notice of the position of the wire. 
It is true that the employees of the defendant company denied seeing 
the wire but it is also true that they admitted having passed back 
an& forth under it and that it could be seen from the grede by look- 
ing straight ahead. There is also the evidence tending to show 
that the employee Van Auken was at that point while the wire was 
being strung. There wes therefore evidence from which the jury 
might have found actual notice and the instructions were properly 
refused. é 

Compgii nt is also made of the refusal to give instruction 
number five which told the jury that the defendant company was 
under no obligation to anticipate the acts of trespassers in crest- 
ing dangerous conditions upon its right of way but that the only 
duty of the defendant company was to "exercise ordinsry care at all 
times to keep its rpadbed and equipment in reasonably safe conditim." 
These points were fully covered in other instructions given on behalf 
of the defendant. Defendant's instruction number two was properly 
refused, because it tells the jury that the appellant was under no 
duty to inspect the space above its tracks in an effort to laeate 
wires, which might be placed there without its knowledge, acquies- 
cence or consent, unless some fact or circumstance came to its 
attention, such as would cause a reasonably prudent person, under 
the same or similar circumstances, to make an inspection whieh 


would naturslly result in the discovery of such wires." This instruc- 
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tion ignores the duty of the defendant to nse reasonable care to keep 
its right of way in a ressonably safe condition for its employees 
with respect to overhead obstructions and it was therefore properly 
refused. 

The substance of refused instruction number four is contained 
in other given instructions. 

It is argued at length that appellee's given instruction five 
is erroneous and with that contention we agree. This instruction 
directs a verdict. It tells the jury that it was the duty of the 
appellant to exercise reasonable care to furnish plaintiff's 
intestate a reasonably safe place to work and that it was also 
appellant's duty to use reasonable care and caution to discover 
and remove any wires or obstructions on or over its right of way 
dangerous to the life or safety of its employees. It then purporé- 
ed to state all of the facts whieh, if proven, would suthorize a 
verdict for the plaintiff and in so doing used this language; ". . 
ale and if you believe from a preponderance of the evidence under 
the instructions of the court that the defendant was euilty of the 
negligence with respect to said wire charged in plaintiff's 
declaration or any count thereof and if you believe from the evidence 
either that the defendant the Chicago & North Western Railway 
Company should have learned of the presence and position of said 
wire in the exercise of reasonable care, or that the defendant 
knew thereof in time to have remedied or removed said wire before 
the injury complained of, then in either of such cases, if you 
believe from the evidence that the defendant negligently feiled 
so to do as charged in plaintiff's declaration or any count thereof 
and if you further believe that pleintiff's intestate Georce Swartz 
came to his feath by reason thereof, is so shown. by the evidence 
and if you believe from a preponderance of the evidence that George 
Swartz, plaintiff's intestate, was himself at and at all times prior 
to the time in question in the suweod pe of ressonable care for his 
own safety then in such case if so shown by the evidence, the defend- 
ant would be liable and you should find the defendant guilty." There 


is no showing that the declaration went to the jury end it will be 
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presumed in the absence of such showing that the court did not 
permit the pleadings to be taken by the jury, when they retired 

to consider their verdict. (Bernier v. Illinois C.C. ReR. Co. 296 
Tll. 464; Lef#ette v. Direchor General of Railroads 506 Ill. 848- 
555.) There is no other instruction in the case which tells the 
jury what negligence is charged in plaintiff's declaration. An 
instruction which directs a verdict must limit the jury to the 
negligence charged in plaintiff's declaration. An imetrretion 
in—+thedeeteration. (Herring v. C. & Ae RoR. Co. 299 Il]. 214.) 


If the jury did not know what negligence wes charged in the decla@ 





ration, it was not limited by this instruction and might find the de- 
fendant guilty of negligenee not charged in the declaration. The 
instruction is therefore erroneous in that particular and the giving 
of such instruction is held to be reversible error where the evidence 
is close and conflicting. (Ratner v. Chicago City Railway Co. 253 
Ille 169; Hackett v. Chicago City Railway Co. 235 id. 116; Lyons 

. Ve Ryerson & Son 242 id. 409; Grifenhan v. Chicago Railways Co. 

299 id. 590.) 

The instruction Number 6, while it does not direct a verdict, 
also refers the jury to the deélaration for the negligence charged 
against the defendant. This it should not have done. 

Appellant also urges that the court was in error in overruling 
its motion to instruct the jury to find the appellant not guilty 
of the negligence charged in the third count of-the declaration. 

This count charges that the engineer and firemen were guilty of 
negligence in failing to keep a ljokout ahead for the wire, which 
caused the death of plaintiff's intestate. There is to be found 

in the record no evidence whatever direct or circumstantial of 

whet the engineer end fireman were doing at the time of the eeci@ent, 
and in the absence of such evidence the court chould have granted 

the motion, and given the instruction. 

It is also urged that the Court should have directed a verdict 
upon appellant's motion at the close of plaintiff's evidence and 


also at the close of all the evidence. ‘The rule is that the court 
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should not direct a verdict in favor of the plaintiff, if there is 
any evidence in the record which stsnding slone fairly tends to 
support the sllegations in plaintiff's declaration. (Libby, McNeill 
and Libby ve Cook 222 Ill. 206; City of Chicago v. Jarvis 226 id. 
614.) In our opinion the evidence required the covrt to overrule 
the motion and deny the peremptory instruction. 

For the reasons indicated this cause must be reversed and 


remanded th the circuit court of Kane County for a new triel. 


Reversed and Remanded. 
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STATE OF ILLINOIS, { Ss 
SECOND DISTRICT. esa I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and Le the seal of 


said Appellate Court, at Ottawa, this Bey 47 __day of 


pe eee ey Al OA ____an the year of our Lord one thousand 
nine hundred a1 yenty fore SD 
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(slo of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday , the sevent 
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ee 


October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 


State of Illinois: 


ieee eee 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. f 
j 4 
JuSTUS L. JOHNSON, Clerk. Vi 





jz. J. WELTER, Sheriff. 
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BE IT REMEMBERED , hat afterwards, to-wit: On 
27 1945 the opinion of the Court was filed in the 


Glerks office of Said Court, in the words and figures 


following, to-wit: 
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Agenda No. 14 General No. 7380 


Abraham S. Berg, et al, 
appellants, 


Appeal from the City Court 
VSe 


; of Aurora. 
J. D. Annenberg, et al, 
appellees, 
ef 
Dt eke 660 
Jones, Jd. 

The appellants filed this suit in the city court of Aurora, 
against the appellees, to recover the sale price of a shipment of 
percale sent from Boston to the appellees in Aurora. The case 
was tried before the court without a jury. At the close of the 
appellant's evidence the court, upon motion of the aprellees, 
entered an order dismissing the suit. From that judgment this 
appeal is taken. 

The appellees are a partnership doing business in the city 
of Aurora. On June 30, 1920, they gave appellants' travelling 
salesman a written order for a quantity of dry goods. The order 
contained the following provisions: "All orders, contracts and 
agreements must be wholly in writing and can only bind this company 
when accepted by it at Boston, Massachusetts." On July 6, 1920, 
the appellants wrote appellees as follows: 

"We asknowledge receipt of your 
kind order through our Mr. Wolfstein, 
for which kindly accept our thanks. 

We are making shipment to-day of a 
few styles and find that we shall have 
to substitute on some of the patterns 
you selected as our stock is broken 
up on the open goods at the present 
time. 

However, the selection will be of 
very good patterns for the apron trade 
which we believe is what you want.” 

With this letter the appellants enclosed an invoice of 

goods shipped F.0.B. Boston for 1875 yards of assorted Belmar 
Percale at 297 a yard. Appellees' order was for one-half case 


(1000 yards) of this class of goods to be thirty six inches wide. 
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The invoice did not show the width of the goods. To this 


letter appellees replied on July 13th: 


"We are in receipt of your in. 
voice of July 8th, for one case of 
Belmare percale. However our order 
of June 30th, calls for a total of 
three cases, 8s purchased through 
your Mr. Wolfstein of Chicago. 

Please advise if you can make in--: 
mediate shipment of the balence so that 
we will know just wnat to expect." 


To this letter the appellants replied on July 15th, that 
the balance of the shipment would go forward within a week. On 
August 2nd, the anpellees telegraphed appellants as follows: 

"Cancel balance of shipment due to 
your failure to ship as per yours fif- 
teenth. Had to purchase where we could 
get prompt shipmen t.” 

On August 19th appellees wrote the appellants asking them 
to trace the case of percale shipped on July 8th. On August 
30th the appellees wrote the appellants; 

"We were very patient in waiting 
the arrival of this case of material, 
end due to the fact that this order 
was placed with your representative Mr. 
Wolfstein in Chicago two months ago 
promising shipment within two weeks, 
we wer6 obliged to replace same. 

We therefore request you to kind- 
ly place this invoice to our credit, 
as we will refuse to accept same and 
assume the loss we would otherwise have 
to take on account of non-arrival of 
the goods within reasonable length of 
time." 

The appellants returned the invoice to the appellees 
but retained the bill of lading. They also notified appellees 
they would not accept a return of the goods. 

The shipment which had gone astray, through no fault of 
the shipper, reached the appellees on September 8th. They then 
wrote asking for @ reduction of five cents per yard in price, 
stating thet if they did not obtain the reduction they would 
return the goods. Several letters and telegrams were exchanged 
on this subject, before September 25th, at which time the 


appellees returned the goods to the appellsnts who refused to 
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receive them. The contentions of the appellants are that the 
shipment of a part of the goods followed by a letter, from the 
buyer countermanding the remainder of the order constituted a 
novation and that the original contract was no longer in force, 
but there was a new egreement for the sale of 1875 yards of 
percale; thet the goods were shipped by them and delivery to 
the railrosd constituted delivery to the buyer so that the 
appellants were not responsible for the delay in delivery. 
Appellants further contended that the remedy of the buyer then 
was against the railroad company. 

The appellees, however, contend that since the proof by 
appellants does not show compliance with the order as given be- 
gGause wf the shipment contained 875 yards more of the percale 
than was ordered and because there was no proof thst it was 
thirty-six inches wide; that this, under the Sales Act, gave 
appellees a right to refuse the goods when shipped. 

The case was apparetitly tried in the lower court by counsel 
for both parties upon the theory that the original order in 
the first instance constituted a complete contract. Their 
difference is that the appellants contend there was a novation 
while the appellees claim there was none.s 

The original order being subject to acceptance by the caller 
constituted only an offer to buy and in order to make a complete 
contract must be accepted by the seller upon the precise terms 
contained in the order. (Davis v. Fidelity Fire Ins. Co. 208 
Ille 375; Scott v. Fowler 227 I11. 104; El Reno Grocery Co. v. 
Stocking 293 Ill. 494). Appellents' letter of July 8th did not 
accept the offer in terms but instead constituted a counter offer 
to sell 1875 yards of Belmar percale at 29¢ a yard and other 
goods in substitution for those which appellants did not have 
in stock. There can be no question that at this point the 
appellees might have refused the shipment of percale because it 


was not in the amount ordered and because the remainder of the 
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order was not filled, but appellees did not choose to do that. 
Their reply inqutring when shipment wes made substituting 
patterns evidence an intention to accept the percale actually 
shipped. So too, their letter of August 2nd, countermanding 
the balance of the order as given operated as a severance 
of the offer such that it was accepted as to the 1875 yards 
of percale. This is further emphasized by their later letter 
in the month of August asking that a tracer be gent to locate 
the stray shipment. The action of the appellants in shipping 
a portion of the order and sudstituting es to the others did 
not form a contract, but constituted a new offer. This new 
offer included the shipment of the goods in question. Appellees’ 
letters cancelling the remaining portion of the orders in effect 
constituted an acceptance of the goods actually shipped and 
appellees became bound to pay for them. We do not think that 
the fact that the goods weré forwarded before the actual accep- 
tance of the substituted order by the appellees chenged the rule 
that the railroad company was the agent of the consignee and 
that delivery to the railroad was delivery to the consignee. 
All documents in the case contemplated shipment F.0.B. Boston. 
If we are correct in this conclusion, the goods beceme the 
property of the appellees and their remedy for the delay in 
Shipment is not against the consignor but against the railroad. 
The cause will be reversed and remanded to the city court 
of Aurora for a new trial. 


Reversed and Remanded. 
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Agenda No. 20. General No. 7390 


‘Champion Milling & Grain 
Cos, 
appellent, Apreal from County Court 
vs. of Woodford County. 
Ga 
di J. Simater, 


appellee, 2 3 € i a a 6 6 0 


Jones, Je 

This suit was begun before a justice of the peace, where 
& judgment was rendered in favor of appellant. From this judg- 
ment, an sppeal was taken to the county court of Woodford County. 
Upon the trial in that court, a judgment was entered in favor 
of appellee, Simater, pursuant to his motion for e directed 
verdict at the conclusion of the plaintiff's evidence. 

The appellant Grain Company is 8 corporation with its prin- 

; cipal place of business in Clinton, Iowa. On August 15th, 1922, 

through one of its salesmen, it took an order from the appellee 
for a carload of chicken feed. Appellee was located at Minonk, 
Illinois. Under the terms of the written order, shipment was to 
be made September 15th, 1922 and the appellee had the right to 
change the order, if he so desired. On September 4th, appellee 
exercised his privilege of changing the order and asked that 
the shipment be made immediately, instead of September 15th. 
The car containing the shipment was loaded about September llth, 
end a bill of lading was issued on the 12th. The shipment did 
not reach Minonk until September 28th. The evidence tends to 
show that the car, in which the shipment was made, wes in bad 
condition at the time it was loaded and its delay in reaching its 
destination was due to the necessity of making repairs. 

The shipment was consigned by appellant at Clinton, Iowa 
to itself at Minonk, Illinois. A uniform bill of lading was 


issued with the direction to nitify the Minonk Produce Company, 
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the style under which appellee was dcing business. Attached 
to the bill of lading was a sight dreft against the Minonk 
Produce Company for $791.50, in favor of the appellant Grain 
Company. Considerable correspondence passed between the parties 
concerning the delay in the receipt of the shipment and on 
September 22, 1922 appellee sent a Melegran to appellant stat- 
ing that if the car did not arrive by to-morrow, the shipment 
could not be used. Appellant communicated with appellee endeav- 
oring to induce him to accept the shipment when it arrived. 
On September 25th, the shipment not having errived, appellee 
again notified appellant by letter that he would not accept 
the shipment because of the delay. This suit was brought by 
the Grain Company against appellee for the purpose of recover- 
ing damages because of the refusal of appellee to accept the 
Shipment and to honor the sight draft hereinbefore mentioned. 
We woulé be justified in affirming the judgment in this 
cause on account of the insufficiency of the abstract and the 
failure of appellant to comply with the rules of this court 
with reference to the preperation of an abstract. However, 
we heave given our best attention to the case upon its merits. 
It is the contention of appellant that the shipment of feed 
became the property of sppellee when it was delivered to the 
railroad compsny at Clinton, Iowa and that appellee must look 
to the railrosd company for whatever demages were occasioned 
by reason of the delay in transportation. With this contention 
we cannot agree. The shipment was consigned by appellant to 
itself and not to appellee. The "uniform order bill of lading" 
and the sight draft were sent to a bank at Minonk. ‘The order 
given for the feed provided that the shipment was to be delivered 
at Minonk and appellant was to pay the freight. By reason of 
this situation, the title to the shipment was retained in appel- 


lant and could not vest in appellee until he had honored the 
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draft by payment. This question of title is governed by 
Rule 5 of Section 19 of the Uniform Seles Act, which provides 
that: "If the contract to sell requires the seller to deliver 
the goods to the buyer or et a particular place or to pay the 
freight or cost of transportation to the buyer, or to a parti- 
cular place, the property does not pass until the goods heve 
been delivered to the buyer or reached the place egreed upon.” 
It is therefore epparent that appellee was not the owner of 
the shipment in question, but that appellant was the owner sub- 
ject to the right of the appellee to become the owner upon the 
payment of the draft and the delivery of the shipment to him 
by the railrosd company at Minonk. 

There is no disagreement between the parties about the 
delay being unususl and unreasonable. The controversy is solely 
as to which one of the parties ought to bear the loss. We think, 
under the undisputed evidence in this case, the question of 
ownership was one of law and that question heving been rightly 
determined in favor of the appellee, the court properly gave 
a peremptory instruction in his favor. 

Questions concerning the ruling of the court as to the ad- 
missibility of evidence have been raised but the abstract is 
so meager that we cannot pass upon guestions involved without 
a search of the record and this we cannot do. (Village of Des- 
plaines v. Winkleman, 270 I11. 149; Jackson v. Winans, 287 id. 
386.) But notwithstanding our inability to search the record, 
our view of the law epplicable to this case, makes the question 
concerning the admissibility of the proposed testimony of no 
materiality, because such evidence seems to relsete only to the 
question of damages. Inasmuch as we have reached the conclusion 
that no damages can be assessed against appellee the testimony 
above referred to was irrelevant. The judgment in this case is 
affirmed. 


Judgment Affirmed. 
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Agenda No. 26. General Nos 7398 


Charles We Helmig, 
appellant, 
VS. Appeal from Le Selle County 


Frank L. Dean, 


appellee, 


23 Vhs Gea 660 


The appellent, Charles W. Helmig, began suit in the Circuit 


Jones, de 


Court of la Salle County, against the appellee Frank L. Deen, 

to recover a commission alleged to be due him for the sale of 

real estate, At the close of all the evidence on behalf of appel- 
lant, the court directed a verdict in favor of appellee. This 

is the only error assigned. The only question is whether there 
is any evidence in the record fairly tending to support the ever- 
ments of plaintiff's decleration. (Libby, McNeill & Libby v. 
Cook, 222 Ill. 206.) 

The evidence shows that the appellee, his sister Sareh 
Hauger end her husband, Frank Hauger, were the owners of a tract 
of land containing 152 acres. The sappellent testified that he 
learned the lend in question was for sale; thet he then called é 
Dean on the telephone and a fter two or three calis, succeeded in . 
getting him to come tc his office; that st that meeting Dean teld 
him he was the man to whom he talked over the telephone; that 
appellant asked Dean if he had any agent representing him to sell 
the land; that Dean said he had not, and inquired of the appel- 
lant what his charge for selling was. Appellant told him *2.50 
per acre. Appellant then asked Dean what price he wanted for his 
land and he said $282.50 provided thst possession should not be 
given until a year from the following March. Thereupon Dean told 
the appellant that he was not the sole owner of the land and thet 
his sister was downstairs in the cer. Dean went down to see his 
Sister and asked her to come up to appellant's office but she re- 


fused. When Dean returned, he told appellant that the price was 
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$287.50, if possession were given the following March; that it 
must be a cash deel and the lend sold subject to a mortgage on 
the place, with $1000 to be paid down st the time of signing the 
contract. These prices were to include the commission. Dean 
told the appellant thet the farm contained 152 acres. The sale 
was to be mede before January 6th. This is the only evidence in 
the record concerning any contract listing the land. 

The appellant hed talked with John Bruch previous to his 
conversation with the appellee and from him had learned that he 
might purchase the farm in question. Immediately after the appellee 
left appellant's office the appellent called Bruch on the ‘phone 
and arranged to meet him end go to the Dean farm the next morning. 
This they did. After looking over the buildings and lands, a short 
time, appellant and Bruch went into the house, where they met Dean 
and Hauger. Appellant told Dean and Heuger that he had sold the 
farm to Bruch for $287.50 an acre. He asked for an evstract or 
deeds from which to draw a contract. Dean gave him his deed for 
the land. Upon examination of it, the appellent stated that it 
was not clear from the deed that there were more than 129 acres 
in the farm. Dean at once said that they would not sell for less 
than $287.50 an acre, the deed to call for 152 acres. Bruch re- 
fused to pay for more land than the farm actually contained but 
said he was willing to buy the farm at $287.50 an acre whether 
it contsined 129 acres or 152 acres. 

Dean claimed thet he had caused a survey of the farm to be 
meade by the ccunty surveyor and that a plst could be found et Ottawa, 
He suggested that the pa rties go to Ottawa on the following 
Tuesday and close the deal by signing a contract. Dean's suggest- 
don about meeting at Ottawa was agreed to by both Bruch and Helmig. 
On Mondsy, the day before the Tuesdsy which had been fixed es the 
time for meeting at Ottewa, Dean notified both Helmig and Bruch 
that the land was no longer for sale. Thereupon Helmig wrote a 
“letter datea December 23rd, 1918, addressed to Dean, Mr. Hauger 


end Mrs. Hauger, in which he stated that Bruch had informed 
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him that he was ready and willing to buy the plece upon the 
terms proposed snd that inasmuch as he, Helmig, hed found a 
purchaser within the time fixed by the contract, the commission 
was due. Helmig never received a reply to this letter. Prior 
to the writing of the letter, both Helmig and Bruch had ascer- 
tained that the farm actually contained 152 scres, as contended 
for by Dean. Bruch testified thst he was anxious to get the farm 
and was eble, ready and willing to rurchease it upon the terms 
proposed or to pay e@11 cash if desired, and that he so told both 
Dean and Helmig. 
Helmig end Bruch were the only witnesses who testified and 
we must view the case in the light of theif testimony. We think 
there is ample evidence tending to prove that Dean employed appel- 
lant as a resl estate broker to make a sale of the ferm in question. 
If we credit the testimony es to what occurred at the fambhouse, 
when all the interested parties were present, and the testimony 
of the witnesses with reference to Dean's calling off the desl on 
Monday there can be little doubt about the existence of a contract. 
It is urged by appellee that Dean was not the sole owner of 
the land end had no right to make a binding contract for a real 
estate commission. In our judgment it makes no difference whether 
or not Dean was the sole owner of the land, or whether or not he 
had authority from Mr. and Mrs. Hauger to bing them. His right 
to contract to pey e real estete commission is not based upon his 
ownership of land. He had @ right to contract with the broker 
notwithstanding he was the owner of only an undivided interest 
in the lend and lacked authority from his co-owners to sell. 
(Stone & Co. v. Deshi, 174 Ill. App. 421.) One who employs a 
broker to find a purchaser is usually liable for compensation 
regardless of the nature of his interest in the property and re- 
gardless of whether or not he hep any interest in it whatsoever. 
(9 C.J. -086.) 


According to the testimony offered on the trial appellant 
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was given two weeks' time in which to find a purcheser and it 

is contended that because Dean terminated the contract before 

the expiration of that time and before Bruch had consented to 

buy the farm, with the understanding that it contained 152 acres, 
there can be no liability for commissions. This is an erroneous 
contention. Where a resl estate owner has given a broker e fixed 
period of time in which to find a purchaser, he cannot terminate 
the contract before its expiration without liability. This court, 
in Harrison v. Augerson, 115 Ill. App. 226, held that both reason 
and justice will prevent an escape from liability under such cir- 
cumstances. {Meecham on Agency, Sec. 210). In this case the 
evidence tends to show that appellant produced s purchaser within 
the time limited, who was ready, able and willing to buy on the 
terms end conditions proposed by Dean. If such is the case it 
would be gross injustice to deprive him of ee commission. 

The judgment in this case was entered pursuant to a motion 
of the appellee for a directed verdict at the close of all of 
appellant's evidence, therefore, we have treated the téstimony 
in its most favorable lizht, but we do not intend to express any 
view as to what weight or eredit should be given to it when the 
ease is tried again. We are convinced that there was sufficient 
evidence in the case to necessitate the submission of it to ea 
jury and that the trial court was in error in directing a verdict. 
The cause is therefore reverged and remanded. We are of the opinion 


that a demurrer was properly sustained to the plea of estoppel by 
verdict. Reversed and Remanded. 





















ae 


oe tesenoim: 6 pes on 
fines €Ld?P “ighividakl seadtiw x 
novest. dtad ted fred , 38s 
-tio fore wshis yes Lidsats 


eat 9@e0 #Fdd al->- Ale soe ‘cones “a0 ue 


ct 








a S08 otis eoser" eaw outie: iste oat 





4 fe 
WEBS ga 





iehonee® anon 





vigisibiws esw otsnd dsit Séemivired erg oF 


~Colhvay « sottwertds xt-votve mi - eaw desoe) Ler: oft tad be 


oimiqo edt to ere ol! .betnsmer Sqe feeteared: et ctatods vate aareo. 
wd feqgotes to selq sat ot henist eue vireqorg aay Tottumeb 
; 28 hi Sttes Bere. Agar oY. gs so 8 : 


east iad 


Sule tLe 





SAH OR TLUULENOLES,. ) ag 
SECOND DISTRICT. ao IT, JUSTUS L. JOHNSON, Clerk of the Appellate Court. 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and 7 the seal of 


said Appellate Court, at Ottawa, this____ _day of 





m the year of our Lord one thousand 


i fp Foo tom 


Yf the Appellate Court. 
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Error to Circuit Court of Sangamon County 


SHURTEEEM EP. I 

This suit was brought by defendant in error to recover 
damages for injuries suffered by defendant in error, who 
was driving a truck carrying a load of corn, caused by a 
collision between said truck and a train upon plaintiff’s in 
error railroad, at an east and west road crossing, over the 
tracks of said railroad, in the unincorporated village of 
Sherman, in Sangamon County, on the 22d day of February, 
A. D, 1923. Defendant in error was injured and his truck 
was demolished. 

The declaration, in two counts, charged general negli- 
gence and that no bell was rung or whistle sounded by the 
servants of said railroad for said road crossing. Plaintiffs 
in error filed the general issue. There was a trial by jury 
and verdict and judgment for defendant in error and the 
record is brought to this court by writ of error for review. 

The facts in the case shown by the testimony are sub- 
stantially as follows: The railroad runs through the vil- 
lage of Sherman, north and south, bearing a little to the 
portheast and southwest. The station at Sherman is 
two or three blocks north of the highway in question, and 
near the station the railroad curves to the northeast. South 
cf the highway for a short distance, the railroad comes 
through a cut, with embankments, which are four or five 
feet above the rails. The “Burlington” highway, upon 
which defendant was driving and approaching the railroad 
fiom the east, runs east and west and when from one hun- 
dred to one hundred fifty feet east of the railroad, it curves 
bearing northwesterly until it comes to the right of way of 
the railroad and then turns due west and proceeds west 
over the tracks of the railroad. The highway, as it ap- 
proaches to the railroad, is slightly up grade and the rail- 
road from a mile south of the highway is on an up grade. 
At the time of the accident, at the fence line on the south 
line of the highway, there were some shrubs or trees east 
of the railroad, which proceeded in a straight line from the 
road running due west, and did not follow the curve to the 


right of way of the railroad. These trees or shrubs were 





eight to ten feet in height, but in no manner obstructed the 
view on the right of way. Looking south from the cross- 
ing at a distance of twenty, to twenty-five feet east of the 
east rail of the railroad, and again two hundred feet east 
from the railroad tracks, there were openings in the shrub- 
bery or trees, the easterly one for a distance of forty feet, 
which afforded a clear view to the southward along plain- 
tiffs in error’s right of way for several hundred yards. On 
tne east side of the right of way of the railroad and a few 
‘feet from the east rail, there was the regular railroad cross- 
ing sign and facing east, in full view for one hundred to one 
hundred fifty feet on the highway, there was a “stop” sign, 
placed there by the railroad company, under orders of the 
Public Utilities Commission, now known as the Illinois 
Commerce Commission of the State of Illinois, in pursu- 
ance of paragraph 77, page 2698 and paragraph 161, page 
2576, Ill. Rev. Statutes, 1923, (Cahill’s). 

Plaintiff's in error regular limited passenger train, con- 
sisting of engine, tender and from ten to twelve coaches, 
seventy-five feet in length, left Springfield, eight miles 
south of Sherman, at 2:55 p. m. on the day in question, on 
time. It was due at Sherman at 3:08 p. m., where it made 
no stop and the testimony substantially shows that the 
train arrived at Sherman on time. About a mile south of 
Sherman the train was running at a rate of fifty miles per 
hour, but when it arrived at the station whistling post, 
about eighty rods south of the highway, it had slowed down 
to forty miles per hour and was then reducing speed on 
account of the curve near the station. The testimony shows 
that the speed of the train, at the crossing where the acci- 
dent occurred, was substantially twenty-five miles per hour. 
Defendant in error proceeded over the “Burlington” high- 
way, driving his truck at a speed from ten to fifteen miles 
per hour. He had driven over this crossing daily from four 
to five times per day for about two years. He knew the 
time and method of running this limited train, and knew that 
it was due to pass Sherman, going north at 3:08 in the ait- 
ernoon. Defendant knew of the “stop” sign and had seen it 
on the right of way in direct view of the road, near the 
crossing, many times. Defendant in error testifies that 
when two hundred to two hundred fifty feet east of the 
crossing, at the break in the “hedge” or “shrubbery” he 
looked to the south and looked to the north but saw no 
train approaching. He testifies that he again looked to the 
rorth but did not look to the south until he got past the 
shrubbery, and when within twenty feet from the tracks he 
looked to the south, when his truck was within four or 
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five feet from the rail, and the train was right upon him. De- 
fendant in error testifies that he maintained his speed at 
not less than ten miles per hour until within a few feet 
from the tracks, when it was slacked up some to go over 
the crossing. Defendant in error was riding in an inclosed 
cab at the front of the truck, but the doors and sides were 
of glass,’so that there was a clear vision on either side to 
the occupant of the cab. The train struck the truck and 
threw it back to the eastward of the rails. The engineer 
of the train testified that he saw the truck approaching 
soon after he passed the eighty rod post, and that the truck, 
which he assumed would stop, was within his view con- 
stantly, until the accident occurred; that as the truck ap- 
proached the track of plaintiffs in error, it slowed down to 
four or five miles per hour, and then started up again to go 
across the tracks, upon which he applied his emergency 
brakes. 

Some of the witnesses for defendant in error testified 
that they heard no bell rung or whistle sounded, except the 
warning blasts of the whistle a few hundred feet south of 
tne crossing and up to the crossing. On the other hand, 
there is the positive testimony of the engineer and fireman 
that the bell had been automatically ringing the entire dis- 
tance from Springfield and that the station whistle and 
crossing whistle were sounded at the proper stations, and 
several witnesses, not interested and not employees of the 
railroad, testified positively that they heard the station 
whistle and the crossing whistle blown before they heard 
the danger whistle. 

There was further testimony from actual measurements 
that the “stop” sign was twenty feet east from the east 
rail of the railroad, and that the east line of the right of 
way of the railroad was thirty feet east of said rail and 
from actual views taken—both by the testimony of wit- 
nesses and photographs—it was shown that at the time 
of the accident for a space of forty feet in width east of the 
east rail of the track, there was a clear view south on the 
right of way, and a train could be seen for a distance of 
one-fourth of a mile. 

Defendant in error testified that he could have stopped 
the truck within a distance of twenty feet. Several of the 
witnesses for defendant in error testified to hearing the 
roar of the train before it came in sight. 

At the close of all the evidence, plaintiffs in error sub- 
mitted an instruction and moved the Court to instruct the 
jury to find a verdict for the defendants. The Court refused 


to give the instruction and it is assigned as error. 
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The evidence of negligence on the part of plaintiffs in 
error is slight, if not imperceptible. The speed of the train, 
by all of the testimony, at the crossing in question did not 
exceed twenty-five miles per hour, and from all the sur- 
rounding circumstances, if this rate of speed should be 
held to be hazardous, dangerous or negligent, or to en- 
danger public traffic over this crossing, it would render the 
operation of limited trains unlawful and impractical. Part- 
low v. I. C. R. Co. 150 Ill. 321; Passwaters v. L. E. & W. R. 
Co. 181 Ill. App. 47. There was no evidence fairly tending 
t)’ prove common law negligence in the management of 


tne train. 


“Tt has been repeatedly held that although an engineer 
cr fireman may see a traveler approaching a crossing, he 
may lawfully assume that such traveler will stop before 
he reaches a place of danger, until the contrary appears.” 
Storm v. C. C. C. & St. L., 156 Ill. App. 88; loc. cit. 93; 
C. B. & Q. v. Florens, 32 Ill. App. 365; W. St. L. & P. v. 
Krugh, 13 Ill. App. 431. 


Defendant in error can only ground negligence in this 
case upon the second count of the declaration, for failure to 
ring the bell or sound a whistle at the crossing post, and 
while some of the witnesses testify that they heard no bell 
or whistle, nevertheless, the rule is, that the presence of 
an automatic bell in good working order, which is positively 
testified to as ringing, is often a decisive factor on that 
question. C. B. & Q. v. Sack, 136 Ill. App. 425; C. R. I. & 
P. v. Jones, 135 Ill. App. 380; Wabash v. Kamradt, 109 III. 
App. 203; C. B. & Q. v. Thorsen, 68 Ill. App. 288. 


And it has been held that the testimony of those whose 
duty it was to give the warning who knew that their own 
lives and the lives of others depended in some measure on 
whether they performed their duty, and whose attention 
would be especially called to the fact of whether they had 
performed it by the disaster which followed only a few 
seconds after the warning ought to have been given, was 
certainly more to be relied on than that of those who had 
ne duty to perform in the matter, whose senses were not 
alert to hear, and who had no special reason to hear the 
whistle. Corcoran v. Pa. R. Co., 53 Atl. 240; Cline v. C. M. 
& St. P. R. Co., 198 Ill. App. 163. 


It is not the duty of the court to weigh conflicting 
evidence. The Court, however, has the duty of determining 
“whether there is or is not any evidence legally tending to 
prove the fact affirmed, evidence from which, if believed, 


ard not considering any controverting evidence, it might 





reasonably be inferred the fact existed.” Mirich v. Forsch- 
ner Cont. Co., 312 Ill. 346. 

Whatever may be the condition of this record as to 
the negligence on the part of plaintiffs in error, there is no 
evidence legally tending to prove that defendant in error 
was in the exercise of any care or caution on his own behalf. 
On the other hand, the evidence shows that defendant in 
error was guilty of gross negligence, which not only con- 
tributed to but caused his injury. If he had obeyed the 
“stop” sign, defendant in error would not have been struck 
by the train. Defendant in error is presumed to know the 
law which provided: 

“Failure to bring such vehicle to a full stop at such a 
crossing, before passing over the tracks of the railroad, as 
herein provided, shall be deemed a misdemeanor and the 
person guilty of such misdemeanor shall be subject to a 
fine not to exceed ten dollars.” (Rev. Stat. of Ill., (Cahill) 
page 2976, par. 161—1923). This Act was passed for the 
protection not only of those using the road but of railroad 
companies. Defendant in error, in fact, knew of the sign 
and had seen it four or five times daily, and to hold that 
the violation of this act knowingly, when it is the proximate 
cause of the injury, does not impute contributory negligence 
to the driver, is merely to place a premium upon law 
violation. Burns v. C. & A. R. R. Co., 229 Ill. App. 170; 
Johanna Frese, Admx. v. C. B. & O. R. Co. 290 Mo. 501; 
Se Ceo RS mN oie oe Ue Se oSmleaw Eds te 

The railroad company is entitled to the protection of 
this law, whether defendant in error chooses to abide by 
it or not, and the railroad company had a right to rely upon 
defendant in error complying with the law. 

Defendant in error testified that for twenty feet east 
of the railroad tracks a person could see south on the right 
cf way and see a train a quarter of a mile away, but that, 
at that time, he did not look south until the train was right 
upon him,—he looked up and saw the train. 

“Without evidence of conditions or circumstances 
which excuse looking where looking would disclose the 
aanger, a jury is not warranted in finding that such failure 
to look is not negligence.” Binder v. C. C. Ry. Co., 175 II. 
App. 503; Burns v. C. & A. R. R. Co., 229 Ill. App. 170; 
Koehler v. C. C. Ry. Co., 166 Ill. App. 571; Burke v. C. C. 
Ry. Co., 153 Ill. App. 388; Von Holland v. C. C. Ry. Co., 
148 Ill. App. 320. 

Defendant in error in this case insists that the case 
was fairly presented to the jury and that the jury was 
tnoroughly and profusely instructed as to the “stop” sign 





oo 


and therefore the judgment should be affirmed. The Court 
gave three instructions covering the “stop” sign and recited 
the act fully and instructed the jury that one who is injured 
in consequence of his own violation of law, or to whose 
injury his own violation of the law has contributed, cannot 
recover for such injury from another person or corporation, 
eyen though that other person or corporation has been 
guilty of negligence or of a violation of law, which also 
centributed to or helped cause the injury. 


“ce 


All of the instructions as to the “stop” sign stated the 
law correctly, and advised the jury if the “stop” sign had 
been erected by order of the Public Utilities Commission 
or the Commerce Commission, and was properly erected 
at the crossing, where it was in plain view, and defendant 
in error did not stop his vehicle and that his failure to stop 
contributed to cause his injury, defendant in error could 
not recover; but the jury, regardless of the evidence in this 
case and the instructions given, found a verdict in favor of 
the defendant in error. The Court below should have in- 
structed the jury to find a verdict for plaintiffs in error. 
There is no testimony in the case temekee to show that 
defendant in syor exercised ee Ia in his.gwn 





Accordingly, the judgment of the Circuit Court of 


Sangamon County is reversed. 

Reversed. 

Finding of fact to be incorporated in the judgment: 

We find that the plaintiff below, Willis McGrew, was 
guilty of Po oy negligence in failing to heed the 
“stop sign” and stop his car twenty feet from the railroad 


crossing in question, wt Ped ile Pretintale 
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General No. 7762 Agenda No. 52 


October Term, A. D. 1924 _/ 


} Carl H. Elshoff, Appatian 9 3 Fi i b Ne 6 6 1 


Vv. 
Thomas F. Murray, Mildred Spacek, and Murray Coal 
and Coke -Company, Appellees. 


Pad at x = . 
Appeal from-the Circuit Court of Sangamon County. 


SEURIEE AE Ps | 


This case, in another form, was before this court in 
General number 7766, October Term, A. D. 1924, on a 
petition for certiorari, brought by appellees on this appeal 
upon which a writ was issued and further proceedings in 
the court below, certified to this court, upon a consideration 
of which it was held and determined that there was no final 
order or decree in said cause in the Circuit Court of Sanga- 
mion County, and for that reason the writ was quashed. For 
a statement of the case and the reasons upon which that 
cpinion is based, reference is hereby made to the opinion 
fled in that branch of this case. It follows, there being nc 
final order or decree in this case in the court below, that 
the appeal in this case should be dismissed. 


Appeal Dismissed (page 1). 
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R. J. Steven, Appellee, / 3° I A 6 6 1 
A ; si 


v. 
The Combination Fountain Company, a Corporation, 


Appellants 


Appeal from the Circuit Court of Macon County. 


SHURTLEFF, P: J. 


This case was before this court at its April Term, A. D. 
1925, on a judgment for appellee, and reversed and remand- 
ed for the giving of an erroneous instruction in behalf of 
appellee. The case has been retried and upon a verdict and 
judgment for appellee, appellant again appeals to this 
court for a review of the record. We adopt the statement 
of the case and what was then said upon two issues now 
raised on this appeal, from the former opinion: 

“This is an appeal from a judgment of the Circuit Court 
of Macon County for the sum of $4418.55 and costs, in 
favor of the appellee, plaintiff, and against the appellant, 
defendant, in an action of deceit, based upon the allegations 
of the amended third count of appellee’s declaration, which 
in substance alleged that appellant made certain false rep- 
resentations to appellee as to its profits for the year ending 
June 30, 1920, its assets of July 1, 1920, its liabilities, net 
worth and notes and accounts receivable; that it was in 
need of ready money and had no shares of its stock for sale; 
that it needed such money for a short time until, to wit, 
January, 1921; that if appellee would execute his note to the 
company for five thousand dollars and sign a stock subscrip- 
tion agreement appellant would raise money on the note 
and stock sub- (page 1) 
scription agreement and have sufficient funds to pay off 
any loans secured on such note before its maturity, and if 
appellee so elected appellant would return the note and 
stock subscription agreement to appellee and save him 
harmless thereon; that relying upon such representations 
appellee did execute his note for five thousand dollars and 
signed the stock subscription agreement for fifty shares of 
the capital stock of the company set forth in the additional 
count; that before maturity of the note appellant sold it and 
made a pretended tender to appellee of the stock mentioned 
in the agreement; that appellee refused to accept the stock 
and demanded the return of his note, but that the appellant 
had sold the note and appellee was compelled to pay it in 
the hands of an innocent purchaser for value; that the rep- 


resentations made by appellant to appellee concerning its 
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financial condition were false; that appellant did not expect 
nor intend to return the said note and subscription agree- 
ment upon his demand to save him harmless on account 
thereof; and that such representations were made by ap- 
pellant falsely and fraudulently with the intent that the 
appellee should rely thereon and that appellee did rely there- 
on and was damaged. 

It is contended by appellant that appellee cannot re- 
cover in this form of action—deceit, for the reason that the 
proximate cause of his damage, if any, was not deceit prac- 
ticed upon him, but was a breach of contract by defendant 
to pay and return his note and save him harmless thereon, 
and that such damages cannot be recovered in an action for 
deceit. 

In Luttrell v. Wyatt, 305 Ill. 274, it was said: “It is 
true that in order to constitute a fraud in law the representa- 
tion must be an affirmance of fact, and not a mere promise 
or expression of opinion or intention. A promise to perform 
an act, though ac- (page 2) 
companied at the time with an intention not to perform 
it is not such a representation as can be made the ground 
for an action of deceit.” 

In the present case, however, appellee did not base its 
claim on the breach of contract, but on the injury caused ap- 
pellee by the alleged falsity of the representations as to past 
and existing facts by reason of which appellee was induced 
to execute the note and stock subscription in question. We 
are of the opinion that under the circumstances in evidence, 
if the evidence in behalf of appellee be taken as true, the 
action brought by appellee was a proper one. 

The court admitted parol evidence to prove that what 
purported to be a written purchase of stock and a note given 
in payment therefor was not a purchase at all, and appellant 
contends that this evidence varied and contradicted the 
terms of a written instrument. This evidence was com- 
petent, not for the purpose of varying or contradict- 
ing the terms of a written contract, but for the purpose of 
showing that what purported to be a written contract had in 
tact never been executed and delivered as a valid, legal, bind- 
ing contract. 

In Bell v. McDonald, 308 IIl., it was said: “It is argued 
on behalf of the appellant that the statement in the pleas 
that the instruments were delivered only as collateral secur- 
ity for the stock powder to be sold and were to be held by 
the payee and surrendered when the amount for which the 
stock powder was sold was collected by the payee is only an 
attempt to change and qualify the unconditional written 
promises by a contemporaneous parol agreement, in viola- 
tion of the general rule that an instrument absolute on 


its face cannot be shown by parol to be conditional. While 
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this is a recognized rule of general application, yet evidence 
that the instrument was not intended to take effect as a 
valid obligation (page 5) 

until the occurrence of some future contingency is usually 
held admissible between the original parties and between 
them and those taking with notice. Such evidence, it is 
held, does not contradict the terms of the writing or vary 
its legal import, but tends to show that it was never deliy- 
ered as a present contract. The possession of a contract 
unexplained may be presumptive evidence of its delivery, 
and under such circumstances no alteration of the terms of 
the contract could be shown, but until the delivery the 
writing is inoperative, and the delivery upon condition 
does not make it operative until the condition has been 
complied with. Evidence of such conditional delivery does 
not alter or vary the contract. 

In Kilcoin v. Ortell, 302 Ill. 531, it was held that a writ- 
ten contract, though signed, may fail to become binding for 
want of delivery, and while possession of such a contract by 
the party seeking to enforce it is presumptive evidence of 
delivery, such evidence is not conclusive, but testimony as 
to the circumstances attending the transaction is competent 
on the question whether the contract was completed and 
delivered with the intention that it should become presently 
sinding.” 

It may be added that the law is well settled that parol 
evidence is competent to vary a written contract where 
fraud and deceit are involved and the action is not upon the 
contract. Antle & Bro, v. Sexton, 137 Ill. 414; Grubb v. 
Milan, 249 Ill. 464. 

Appellant’s main contention in this case is, that there 
was no testimony before the jury showing that the state- 
ments and representations made to appellee, on or about 
the 30th day of September, A. D. 1920, when the note and 
subscription were signed, were false and untrue, and that 
all of the documents, books and contracts submitted to the 
jury were in relation to the values of property (page +) 
and situation of the corporation affairs, long after July 1, 
i920, and had no relation to the condition of affairs as of the 
time to which the statements and charges of misrepresenta- 
tion refer, and that the jury should have been instructed to 
iind a verdict for defendant. 

It was represented to appellee that the company earned 
dividends for the year ending June 30, 1920, of over ninety- 
nine thousand dollars, and that it had notes receivable of 
4230,655.63 and accounts receivable of $301,614.46, trade ac- 
ceptances of $876.34 and cash in bank of $62,889.16, in addi- 
tion to a factory of the value of $210,310.11; and of its lia- 
bilities appellee was informed that it had notes current $98,- 


500, notes payable, due in five years, $215,000, accounts 
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payable, $99,042.98, reserve for commissions $81,592.16 and 
some other small matters. Specifically, appellee was not 
informed of the contract entered into on the 28th day of 
August, A. D. 1919, between F. P. Howard, president of the 
corporation, and his associates, holding $189,700 par value 
of said stock and being a majority of the stock, as party 
of the first part, and the said corporation as party of the sec- 
ond part, and C. H. Beane, later president, as a third party, 
by which the Howards sold all of their stock to the corpora- 
tion and certain contracts which the Howards held for stock 
they had sold to some of the minority stockholders. The 
terms of this agreement were that the third party was to 
pay the Howards ten thousand dollars cash in hand, and 
$54,546.75 within sixty days from date, and in addition the 
second party, appellant corporation, within the sixty days 
was to execute and deliver its notes, dated July 1, 1919, for 
the aggregate sum of two hundred seventy-five thousand 
dollars, bearing interest at the rate of six and one-half per 
cent per annum, interest payable semi-annually, payable to 
the order of said F. P. (page 5) 

Howard for the benefit of said vendors, said indebtedness 
to be evidenced by fifty-five notes each for the principal sum 
of five thousand dollars and to become due, one each month, 
commencing ninety days from date. As security for said 
notes, the appellant corporation agreed to deposit with the 
National Bank of Decatur, in escrow, as collateral, the regu- 
lar notes and mortgages not due, which said corporation had 
received from the sale of its production, which should be 
maintained for a period of two years at the ratio of one 
hundred dollars of collateral, not past due to one hundred 
dollars of such note indebtedness; after two years from the 
date of the contract, the ratio should be one hundred twen- 
ty-five dollars of collateral not due, for each one hundred 
dollars of such note indebtedness. All collateral notes and 
mortgages were to be properly assigned and guaranteed by 
said corporation. Permission was given in this contract to 
withdraw maturing collateral by the substitution of other 
like paper in its place. It was further provided that upon 
failure of said corporation to pay any note when due, or to 
keep the full amount of the collateral intact, the whole of 
said indebtedness should become due, and time was made 
the essence of the contract and the first party was to retain, 
in case of default, any payments made as liquidated dam- 
ages. 

Conceding this to be a legal contract made by the 
corporation, although it is not shown to have been made 
with the consent of its stockholders, as a financing proposi- 
tion, it seems inconceivable that a minority of the stock- 
holders should create a liability of two hundred seventy-five 


thousand dollars and in addition pledge the bulk of its liquid 
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assets to secure that liability, for the purpose of purchasing, 
not an asset but additional liabilities. (page 6) 

It was represented to appellee that this money was needed 
to meet the growing requirements of the corporation’s ex- 
panding businss. The undisputed testimony in this record 
is that this statement was a misrepresentation. Rogers had 
a talk with Beane in Shellabarger’s garage about September 
15, 1920. Rogers had talked with Howard before that time. 
At the garage Beane told Rogers that Howard would not 
erant any extensions to the company for the money due 
him, and that the company would have to make a substan- 
tial payment or Howard might foreclose on the notes he 
held. Beane asked Rogers if there was a possibility of 
borrowing money with which the company could pay How- 
ard and later repay the loan. Beane was the new president 
of the company after the Howard stock had been purchased. 
F. P. Howard had signed the contract as the president of 
the company on August 28, 1919, to which contract he was 
also a party. The conclusion to be drawn from this whole 
record is, that after the Howard stock interest was pur- 
chased in August, 1919, by the corporation, the corporation 
as a financial institution was strangling to its death. Early 
in July, 1920, Rogers was called in and employed to sell 
one hundred thousand dollars in stock upon a twenty per 
cent commission, and before appellee signed the note and 
subscription upon September 30, 1920, the plan of selling 
stock was changed to a programme of borrowing money 
indirectly, by soliciting optional subscriptions of stock, with 
the guarantee to pay the notes and save the makers harm- 
less, if they so desired. The whole situation in the summer 
and fall of 1920 developed into a “mad rush” to sell stock 
or borrow money to meet the payments on the Howard 
notes. Notes receivable and accounts receivable that were 
of any value and belonging to the corporation, were hy- 
pothecated with Howard as collateral security, under the 
contract, and while they were listed as assets of the corpora- 
tion the corporation did not own them at all. In July, Au- 
_ dsc and September, 1920, it is plain that the appellant 
corporation was (page 7) 

insolvent and not able to pay the Howard debt. This is 
conclusively shown by the figures made in the settlement 
agreement by appellant corporation with the Howard inter- 
ests on February 21, 1921, wherein it is shown that not 
over thirty-seven thousand dollars had been paid upon the 
principal of the Howard notes (which would make the last 
payment not later than May 1, 1920), at which time, under 
a contract, the Howard interests resumed the majority con- 
trol of said corporation. On the judgment and execution 
against appellee upon the note, the certificate for five thou- 


sand dollars in stock was bid in by F. P. Howard for one 
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thousand dollars, and thereafter appellee paid the balance 
of the judgment, $4322.51, by check to F. P. Howard. These 
matters occurred after the dates to which the representa- 
tions refer, but they are evidentiary facts tending to show 
that a minority group of the stockholders in the summer of 
1920 were operating a “stock jobbing” deal, to secure con- 
trol of the Howard interests in said corporation, and were 
not soliciting appellee for funds to take care of the legitimate 
and increasing business of the company. The figures that 
these men in control put upon paper are of small moment. 
‘The real question is what did they have and what did they 
do, and in this respect fragments are enlightening. 

Subsequent to the purchase of the Howard stock and 
to make up a statement for the Secretary of State to cover 
ihe Securities Act, there was a pretended sale by the appel- 
lant company of two hundred fifty thousand dollars of the 
Toward stock to Beane, and Beane gave his note to appel- 
land as an asset. Beane was shown to have no property ex- 
cept a very moderate house and lot in Decatur, and the stock 
so pretended to be sold still remained in Howard's hands 
and could only be obtained by paying Howard (page 8) 
cighty dollars in cash upon each share of stock released, to 
which end appellee apparently served a useful purpose. At 
one time a general account, growing out of losses, deficien- 
cies and misplacements, as near as we can gather from the 
entire record, was carried against Beane to the amount of 
#539,595.69, but upon the settlement with the Howard inter- 
ests in February, 1921, this account was balanced off with- 
eut a murmur. To go into all of the ramifications of this 
corporation during the interim that the Howards were not 
in control would extend this opinion to too great length and 
serve no useful purpose. In the opinion of this court the 
record does show that in the summer of 1920 appellant was 
insolvent (Best v. Fuller & Fuller Co., 185 Ill. 48), and that 
the proofs submitted warranted the court in submitting the 
cause to the jury. 

Some complaint is made by appellant that in none of the 
instructions given is the specific fraud and deceit charged in 
the declaration set forth and read to the jury, and in appel- 
lee’s second instruction the jury are told: “That a party 
alleging fraud must prove it,” etc., without informing the 
jury of what the fraud consisted, to which exception is taken. 
It is the right of either party, by proper instructions, to re- 
Guest the court to correctly advise the jury as to the specific 
issue, but when this has not been done by either party we 
inust conclude that the issue has been fairly stated to the 
jury and that such omission is not reversible error. 

Appellant assigns error upon the court’s refusal to give 
appellant’s second instruction, advising the jury that an 


actionable representation mvst relate to past or existing 
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facts and cannot consist of mere broken promises, etc. ‘The 
same matter was covered in appellant’s eleventh instruction 
given. (page 9) 

Finding no errors of law upon this record, and the tes- 
timony submitted supporting the verdict, the judgment of 
the circuit Court of Macon County is affirmed. 

Affirmed. (page 10) 
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‘Easton Farmers Grain Company, a Corporation, Appellant, 
Vv. 


Fernandes Grain Company, a Corporation, Appellee. 
Appeal from the Circuit Court, Sangamon County. 
DURE TE Pe 


This case was before this court at its October Term, 
A. D. 1922, at which time a judgment on a verdict instructed 
ly the lower court, in favor of the defendant, appellee, was 
reversed and the cause remanded to the Circuit Court of 
Sangamon County, with directions that the testimony should 
be submitted to a jury. For a full statement of the case see 
Easton Farmers Grain Co. v. Fernandes Grain Co., 229 Ill. 
App. 102. The cause has been retried and there is a verdict 
aad judgment for defendant, appellee, from which appellant 
appeals. 

There are numerous assignments of error. The declara- 
tion and bill of particulars were in assumpsit for money had 
and received, growing out of the provisions of sec. 310, 
chap. 38, Cahill’s Stat. 1923. 

Appellant offered a new witness at the last trial, by 
whom it proposed to show that he had heard Ray Fernandes. 
manager of appellee’s Lincoln office, place orders for the 
purchase of grain for future delivery through the Board of 
Trade, but which grain had not been ordered by any cus- 
tomer; and that, if the market advanced Fernandes would 
cet the benefit of the trade, but that if the market went down 
he would call up appellant’s manager and (page 1) 
falsely tell him the market was rising and advise him to 
buy at the price Fernandes had purchased earlier in the 
day, and that in such transactions appellant had no chance 
except to lose. It was objected that such testimony was not 
competent under the pleadings. The court sustained the 
objection and it is assigned as error. Appellant contends 
that the offered testimony was competent and was a circum- 
stance to be taken into consideration by the jury in deter- 
mining whether it was the intention of both parties not to 
Geliver any grain. Appellee contends that the declaration 
and bill of particulars expressly charged the mutual intent 
of the parties to gamble; that is, the pleadings charged the 
purchase and sale of grain, at stated prices, with the mutual 
understanding that there would be no delivery in any event, 
but that the transactions would be closed out only by the 
payment of market differences. In other words, the plead- 


ings choreed an actual agreement as to an intent, a meeting 
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of the minds upon a gambling enterprise. It cannot be said 
that the offered testimony would add anything to or take 
anything away from appellant’s losses or gains set out in 
the bill of particulars, as such items were agreed to by both. 
parties, and in any event remained the same. The only 
efiect such testimony could have upon appellant’s amount 
of gains or losses would be to lessen the amount of loss upon 
the gambling contract and show a loss of a portion of the 
amount charged by fraud and deceit, not set out in the 
declaration or bill of particulars. However, we are not able 
to perceive how the testimony, if true, would shed any light 
upon the inquiry as to whether these parties, or either of 
them, intended to deliver the grain sold or settle upon 
margins. For the purpose of this suit, on the pleadings, :t 
would be as competent to show that one who wouid iie, 
cheat or steal, would gamble, and produce testimony as 
to (page 2 

appellee’s moral deficiencies in other lines, and therefore 
argue that appellee intended to violate section 510, supra, 
ef the Criminal Code. We think there was no error in 
sustaining appellee’s objection to this offered proof. 

Upon the sustaining of objections to the proffered testi- 
mony, appellant moved the court for leave to amend its 
declaration and bill of particulars. A form of amendment 
was not submitted to the court and appellant’s motion to 
amend was denied. This is assigned as error. It has been 
held that it is not error to refuse to allow an amendment 
which is not presented in written form. McFarland v. Clay- 
pool, 128 Ill. 403; Dilcher v. Schorik, 207 Ill. 530. Any 
proposed amendment to the declaration, under which the 
proffered testimony could have been submitted, should have 
charged fraud and deceit, which would have been an action 
not in assumpsit, but trespass on the case (Perry on Plead- 
ing, p. 80). Counts in case cannot be joined in the same 
pleading with counts in assumpsit. Chitty on Pleading 
(12th Am. Ed.) Vol. 1, p. 20t; Puterbaugh’s Com. Law PI. 
(9th Ed.) 902, 906, 27 Corpus Juris, 18. If appellant has 
sustained injury and damages on account of fraud and deceit 
cf appellee’s agent, it has a remedy by a separate proceeding 
at any time within the five year period of limitation (Par. 16, 
chap. 83, Cahill’s Ill. Stat. 1923). There was no error in the 
court’s ruling, not permitting appellant to amend. 

Appellant objected to the competency of certain deposi- 
tions read to the jury by appellee, tending to show that 
crders 68 to 101 were in fact executed through Lamson 
Bros. & Co. on the Chicago Board of Trade, and appellant 
cites Zimmerman v. McCreery (abstracted) 250 Ill. App. 
673, decided by this court, as authority for the incompetency 
of this evidence. The authority is not in point. In Zimmer- 


man v. McCreery, supra, one of the parties sought to 


prove (page 3) 

the intention of brokers on the Board of Trade, not in any 
manner connected with the suit, and it was held that the 
intention of third parties in reference to grain deals and 
trades, even if shown by competent evidence, would not 
tend to prove or disprove what the arrangement or under- 
standing was between the parties to the suit. It was further 
held as to the testimony offered in that case, that it was the 
mere Opinion or conclusion of the witnesses as to what dis- 
interested parties would have done in a situation which 
never presented itself. 

Appellant complains of instruction No. 5, given for 
appellee, which informed the jury if they “believed from 
the evidence that plaintiff gave certain orders to be executed 
on the Board of Trade, that such grain was in fact purchased 
on the Board of Trade, but sold by plaintiff before delivery 
date, and losses sustained thereon, such losses would not 
ia law be a winning in a gambling transaction,” etc. The 
only objection to this instruction is that it makes prominent 
the Board of Trade and singles out portions of the testi- 
inony, etc. The answer to this objection is that appellant 
ottered in evidence statements of account, rendered by ap- 
pellee to appellant, on which it was shown that: “All 
vurchases and sales made by us for you are made in accord- 
ance with, and subject to, the rules, regulations and customs 
of the Board of Trade of the City of Chicago, and the rules, 
regulations and requirements of its Board of Directors and 
zll amendments that may be made thereto.” In view of 
the testimony. submitted, we do not think the giving of this 
instruction was error. 

Appellant assigns error on the ground that it was un- 
duly restricted in its cross examination of the witness Ray 
Fernandes, offered by appellee. Appellant, as a part of 
its main case, offered no testimony as to the nature, number 
or avocation of appellee’s (page 4) 
customers. Appellee offered the witness Ray Fernandes 
in defense, and one question and answer by the witness was 
as follows: 

Q. “In general, in the buying and selling of grain, 
who were your clients and customers? 

A. Various country elevators surrounding the Lincoln 
territory.” 

On cross examination appellant was permitted to show, 
by the witness, that he knew Arthur Lick, an agent of the 
Franklin Life Insurance Company, and had transacted busi- 
ness with him, and the witness had answered that others 
who came in and sat around had made trades in the office. 
Appellant on further cross examination of the witness, in- 
quired if the witness ever had any transactions with Arthur 


Lick in futures, and if Arthur Lick had no grain nor any 
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eceasion for grain so far as the witness knew. Both of 
these questions were objected to and the objections 
sustained, From reading the record, it is not shown that 
appellant was restricted in its inquiries as to the customers 
of appellee or with whom it transacted business, but on the 
inquiry as to the details of the transactions with individuals 
end with Arthur Lick, there were objections which were 
sustained by the court. The only foundation for this cross- 
examination was the question and answer heretofore set out. 
There is no doubt but that it was competent for appellant 
to show acts of the same nature, committed by appellee, at 
cr about the same time when the same motive may be rea- 
sonably supposed to exist, with a view to establishing the 
intent of the parties, with reference to deliveries. First 
Nat. Bank v. Miller, 235 Ill. 140; Gardner v. Meeker, 16°) 
Ill. 41; Staninger v. Tobor, 103 Hl. App. 333; Livingston 
Nat. Bank v. Miller, 154 Ill. App. 106. But appellant should 
establish such facts by its own witnesses or within the prop- 
er limits of cross examination of, the witnesses for appellee. 
‘he cross examination of a witness must (page 5) 
be limited to the scope of the direct examination. Schmidt 
v. Chicago City Railway Co., 239 Hl. 499, and cases there 
cited. Weare of the opinion, in view of the direct testimony 
given by the witness, that the cross examination proposed 
was improper and that the court did not err in its rulings. 
Appellant contends further that the verdict and judg- 
ment are against the manifest weight of the evidence, and 
should, therefore, be reversed. There was testimony intro- 
duced by appellee directly stating the intention of appellee 
in these transactions, which, if the jury believed ‘it true, 
would support a verdict and judgment for appellee. Without 
going into the law governing the Chicago Board of Trade, 
which has been amply elucidated in numerous decided cases, 
many of which are cited and copiously quoted from by coun- 
sel for the respective parties in this case, it is sufficient to 
say that appellant does not contend that all purchases o¢ 
sales for future deliveries are illegal, or that all transactions 
in futures on the Board of Trade are gambling transactions ; 
but appellant does contend that the forms of legitimate trad- 
ing on this Board may be used to effect gambling transac- 
tions and that this is what was done in this case. It has been 
held, to render a contract for the purchase or sale of grain 
for future delivery invalid and illegal as a gambling contract, 
it must affirmatively appear that at the time of the making 
of the contract neither party had the intention to deliver 
the property, but that both parties thereto had the intention 
to settle the same by the payment of market differences 
only, (Pelouze v. Slaughter, 241 Il. 227) and that the intent 
of the parties gives character to the transaction, and if either 


party contracted in good faith, he is entitled to the benefit 
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of his contract, no matter what may have been the secret 
purpose or intent of the other party. Pixley (page 6) 
v. Boynton, 79 IIL. 354. 

It has further been held that the fact that a contract 
ior the purchase or sale of grain for future delivery is not 
followed by an actual delivery, according to the terms of 
the contract, but that the same is closed out prior to the 
delivery day, does not show a gambling contract. Cutler v 
Pardridge, 182 Ill. App. 355; Ware v. Jordan, 25 Ill. App 
586, and 2% Corpus Juris, 1064. The fact that a majority 
of the transactions on the Chicago Board of Trade are set- 
t'ed by the method known as “ringing off” or “set off” has 
uo tendency to indicate that such transactions are invalid, 
as that method of settlement has all the effect of an actual 
physical delivery. Board of Trade v. Christie, 198 U. S. 
246 (49 Law Ed. 1037). It was held in an early case that 
the buying and selling of grain or other commodities for 
future delivery is in no way illegal, either at common law 
or under the statute; (Pixley v. Boynton, 79 II]. 353) and 
that it makes no difference as to the legality of the contract 
whether the party who sells for future delivery at the time 
the sale is made, then has the grain on hand or not. Logan 
v. Musick and Brown, 81 Ill. 419. 

Under the issues submitted in this cause, it is peculiarly 
the province of the jury to determine the question of fact 
which involves the intent of both parties, and it is needless 
to reiterate what was said upon that subject in the former 
opinion of this court in this cause. A reviewing court will! 
uot reverse a finding of a trial court upon disputed ques- 
tions of fact, unless the finding is clearly and manifestly 
contrary to the weight of the evidence. We are of the opin- 
ion that there were no errors of law transpiring upon the 
trial of this cause that would warrant a reversal; and we are 
not prepared to say, from an examination of the entire 
record, that the verdict and judgment are manifestly against 
the weight of the evidence, and it follows that the judgment 


of the Circuit Court of Sangamon County should be af- 
tirmed. 


Affirmed. (page 7) 
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General No. 7815 Agenda No. 58 _ 


ts 
October Term, A. D. 1924. gy “ if A 6 6 2 


The Jerseyvlile Motor Company, a Corporation, Appellant, 
v. 


The Jerseyville Nursery, a Corporation, Appellee. 
Appeal from the Circuit Court of Jersey County. 


SHBMON NAMA EyS 1eL Ng 


Appellant brought suit against appellee to recover the 
value of a motor truck, claimed by appellant to have been 
sold to appellee in June, 1923. The suit was in assumpsit, 
based on the common counts. Appellee pleaded the general 
issue. 

Appellant’s testimony shows that it furnished appellee 
the motor truck with cab, of hte value of $495, and that in 
the sale appellee asked appellant to take a note held by it 
against one Marshall and his wife, and the officers of appellee 
stated to appellant’s agents that the makers of the note 
were good and collectible, and that they and appellee would 
guarantee the payment of the note. The note was for the 
principal sum of $469.50, dated December 1, 1922, and to 
become due in one year and drawing interest at the rate 
of six per cent per annum. According to appellant’s testi- 
mony the above arrangements and guarantee were a part 
of the transaction in the sale of the truck. Appellant accepted 
the note, which was payable to the order of Geo. \V. Mar- 
shall, one of the makers, and by him indorsed in blank, and 
no other indorsements or marks are upon the note. The 
note and interest, at the time of (page 1) 
transfer, amounted to $485.93, and appellant charged on its 
books 


‘ 


‘Balance due on truck not covered by note, $9.07” to 
appellee’s account, which was later paid. The Marshalls 
failed to pay the note when due, and as the proof shows are 
insolvent. 

It further appears from the testimony that at the time 
this transaction was discussed and entered into appellee did 
not have the note which was later turned over to appellant, 
and that it was not in existence, but that appellee held 
another note, dated December 1, 1921,. for the same amount 
payable to appellee or order, which became due December 1, 
1922, and that the Marshalls had been unable to pay the 
note but had paid the interest, which had been indorsed on 
the note. 

The testimony further shows that when appellant 
agreed to accept the note, Wilkinson, representing appellee, 
had gone to the Marshalls about July 1, 1923, and had them 


execute the new note, dated back to December 1, 1922, and 


= 


ae 
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payable to said Marshall, and Marshall had indorsed the 
note, none of which facts were disclosed to appellant or its 
agents. The note, however, represented a valid indebtedness 
and appellee’s testimony tended to show that appellant was 
informed that appellee could not and would not buy a truck 
and pay cash for it, or take the cost out of its business; that 
appellee had this note and would trade it for a truck, and 
witnesses testified that they stated to appellant’s agents to 
take plenty of time and investigate the note and the makers, 
and if upon investigation appellant desired to “trade” the 
truck for the note, appellee would make the trade and turn 
in the note at its face value. There is testimony uncontra- 
dicted that appellant’s agents made some investigation of 
the makers of the note. Appellee was not asked to indorse 
the paper and the exchange was made. A jury was waived 
and the cause was tried before the court. There were no 
propositions (page 2) 

of law submitted to the court. There was a finding and 
judgment for appellee for costs and appellant has appealed. 

Where a case is tried before the court, without a jury, 
and no propositions of law are presented, the only questions 
presented on appeal are, whether the evidence supports the 
finding and judgment and whether the court erred in its 
rulings on the admissibility of evidence. Bradhoff v. Lep- 
man, 181 Ill. App. 247; Bosley Bros. v. Lawndale Iron 
Works, 205 Ill. App. 602; E. L. Essley Mach. Co. v. Daun 
Oil Co. 205 Ill. App. 600; Central Funding Co. v. Gibson, 
206 Ill. App. 236; Bione v. Bell, 221 Ill. App. 434. While 
appellant assigns error upon the court’s rulings on the 
admissibility of evidence, no rulings are set out in the brief 
and argument and appellant abandons that assignment of 
error. 

Appellant insists and cites cases to the effect that a 
creditor taking a note for a pre-existing debt or a contem- 
poraneous consideration, prima facie, takes a note as a 
conditional payment only. Probably the law is stated as 
broadly as it should be in McHenry v. Croft,-163 Ill. App. 
128, where the court, quoting from Stone and Gravel Co. v. 
Gates Iron Works, 124 Ill. 623, states: 

““In general, by our law, unless otherwise specially 
agreed, the taking of a promissory note for a pre-existing 
cebt, or a contemporaneous consideration, is treated prima 
facie, as a conditional payment only—that is, as payment, 
only, if it is duly paid at maturity.’ The court also quoted 
other authorities holding that taking the note of a third 
person for a pre-existing debt is no payment unless it be 
expressly agreed to take the note as payment, and held the 
decisions in this State are essentially to the same effect, 


citing Walsh v. Lennon, 98 Ill. 27, and Wilhelm v. Schmidt, 
$4 id. 185.” (page 3) 





sut we do not see the applicability of those citations to the 
case before us. They would have been in point to present 
to the lower court upon which to base a proposition of law, 
and doubtless the court would have held the proposition 
the law applying to the case. 

There is no question of fraud and deceit in this record; 
neither is appellant relying upon appellee’s guaranty to pay 
the note. The guaranty could only be brought into the case 
bv being set out specially. 

There was testimony of-ered by appellee tending to 
show that appellant accepted the note as full payment to its 
face value upon the truck, and that there were no conditions 
to such acceptance, and that this acceptance was made after 
ivll investigation by appellant. At least this was one of the 
controverted questions of fact in the case. It has been held 
that where a cause is tried by the court, without a jury, 
the finding and judgment of the court on controverted 
questions of fact are entitled to as much weight as the 
verdict of a jury and will not be set aside by a reviewing 
court unless clearly and manifestly against the weight of 
the evidence. Lidgerwood M’f’g. Co. v. Robinson & Son, 
198 Ill. App. 604; Rosenfield v. Ehrhart, 202 Il. App. 617; 
McCracken v. First Nat. Bank, 204 Ill. App. 20. 

The finding of the trial court will not be pisraneed: as 
against the weight of the evidence, where there is some 
evidence to sustain it. Soucy v. Rothschild, 199 Il. App. 
2el, 

If the record does not show upon what ground the trial 
judge decided the cause, his finding will not be disturbed 
if there is any ground upon which it may be sustained. 
Wilcox v. Andrews, 150 Ill. App. 27. (page 4) 

Appellant further cites section 52 of chapter 121% 
Smith-Hurd’s Rev. Stat. as follows: “Section 52 (1). The 
seller of goods is deemed to be an unpaid seller within the 
meaning of this Act. * * * 

“(b). When a bill of exchange or other negotiable 
instrument has been received as conditional payment, and 
the condition in which it was received has been broken by 
reason of the dishonor of the instrument, the insolvency of 
the buyer or otherwise.” But in a very similar case this 
statute has been construed and held to state the rule in 
conformity to the common law and other cases cited by 
appellant and adverse to appellant’s contention. Scruggs et 
al v. Wood, 215 Ill. App. 270. In this case it was held: 
“While the rule is that a check is only presumed a means 
of payment, it may be shown that a check has been accepted 
zs absolute payment. The rule has been recognized by the 
Supreme Court of this State in Bailey v. Partridge, 13+ Ill. 
188; and Strong & Wiley Bros. v. King, 35 Ill. 9. The same 
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rule is announced in Daniel on Negotiable Instruments (4th 
Ed.) section 623.” 

This being the state of the record in this case, there is 
nothing for this court to do but affirm the judgment of the 
Circuit Court of Jersey County. 

Judgment affirmed (page 5). 
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General No. 7820. Agenda-No. 46. 


f October Term, A. D. 19247 > > J v4 af A G 6 y) 
| re w r e 


| Frank Whittington, Appellee, 
- 


del Myers, Appellant. 
Appeal from the Circuit Court of Shelby County, Illinois. 


SHURTLEFF, P. J. 


Appellee filed a bill for injunction against appellant in 
the Circuit Court of Shelby County, to restrain appellant 
from contaminating the waters flowing from springs and 
a small stream that runs across appellee’s lands. Appellant 
and appellee reside upon adjoining farms. Appellee’s bill 
charges that there is a depression or slough, rising to the 
northeast of appellant’s farm home, which meanders in a 
westerly direction to a highway extending north and south 
through the center of the section, thence across the land of 
appellant, and thence in a southerly direction on appellant’s 
land and on the west side of his house, to and across the 
highway running east and west on the south line of ap- 
pellant’s lands, into appellee’s land on the south side of said 
highway. It then passes southward about sixty rods; 
thence west over appellee’s lands. It is charged that the 
slough at its starting point and ten or twenty rods north 
of appellant’s house, extends southward, becoming deeper 
and wider and that at the intersection of said ditch and the 
road going along appellant’s premises it is about six or 
eight feet deep on the east side and on the west side and 
adjacent to the creek it is substantially level; that near said 
highway, on the south side, appellee owns a valuable spring, 
which comes out of the bank, and that during all the time 
he has owned the lands (page 1) : 
this spring has afforded, in both winter and summer, suffi- 
cient water for his stock; that it never freezes and is of 
ereat value to appellee in the watering of his stock. 

It is further charged in the bill that in 1921 appellant 
installed in his dwelling house a water works system, known 
as the “Delco” system for the purpose of pumping water 
from a well or cistern into his house, and that in connec- 
tion with the same appellant has a bath tub, water closet, 
wash basins on the second floor and arrangements for a 
sink, laundry and dishwashing conveniences on the first 
floor. The family of appellant consists of four persons, 
who are in constant use of said water system. It was further 
alleged that appellant constructed a sewer from this system 
northward from his house about forty feet, which dis- 


charged into the ravine, described in said bill, offal and 
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excrement from the house, polluting the stream that runs 
southward upon appellee’s land, and the spring, which ren- 
ders the water unfit for stock for drinking purposes. Ap- 
pellee further charged in the bill that said stream and 
spring had become polluted by this sewage so that his stock 
would not drink the waters, had become sick and that ap- 
pellee was compelled to pump large quantities of water for 
his stock and cattle. The bill prayed an injunction and 
upon notice a temporary restraining order was granted. 

Appellant answered the bill, denying many of the 
charges in the bill and expressly averring that since the 
filing of the bill appellant had done everything in his power 
to settle and adjust the matter, and while not admitting the 
contamination of said waters by the means charged, ap- 
pellant did have his premises and the said stream and 
spring surveyed by an engineer of the State Department 
of Health, and upon being fully advised, appellant con- 
structed upon his premises a septic tank to take and receive 
all of said sewage from his house, which has resulted in 
abating any and all contamination to said waters, as charged 
in the bill, if there were (page 2) 
such, and appellant asked that the bill be dismissed. 

On the coming in of the answer, which was sworn to 
by appellant, the court, by the consent of both parties, 
modified the temporary injunction so that the appellant 
could use his water system by treating the said sewage in 
the septic tank as constructed, and appellee was willing to 
adjust the whole matter by the entry of a perpetual injunc- 
tion, as modified by the temporary restraining order, while 
appellant insisted the bill should be dismissed. Proofs 
were heard by the court and a decree entered, granting a 
perpetual injunction, as prayed for in the bill of complaint, 
but permitting appellant to use said water system when the 
sewage is treated by the septic process, as the conditions 
existed at the time of the decree, and appellant was decreed 
to pay the costs. Appellant has brought the record to this 
court by appeal and assigns error. 

Appellant urges as a ground for reversal that equity, 
in granting an injunction, acts in the present and relief is 
dependent upon present and future conditions rather than 
solely on the conditions existing when the suit was brought. 
citing Midland Press v. T. E. Compton & Co., 204 Ill. App. 
216, and other cases. In the case cited complainant's relief 
was based upon a written contract for personal services, 
and it was held that the contract having expired it would 
be a work of superrogation for an appellate court to grant 
an injunction. The cases are not applicable to the facts in 
this case. It is further urged by appellant that where there 
is a substantial dispute as to the fact or the law, and the 


question is in doubt, a trial at law will be required before 
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equity will intervene, citing City of Pana v. Washed Coal 
Co., 260 Ill, 111. In City of Pana v. Washed Coal Co., 
supra, it was held: 

“The general rule, formerly strictly enforced, was, that 
a court (page 3) 
of equity would not interfere to restrain a nuisance unless 
the right so to do was first established in a court of law; 
but this rule has been somewhat relaxed in modern times, 
and when the case is clear, so as to be free from substantial 
doubt as to the right to relief, or it is evident that a nuisance 
per se exists, equitable relief may be granted without first re- 
sorting to an action at law. (Village of Dwight v. Hayes, 151) 
11. 273; 1 High on Injunctions, 3d ed., sec. 748; 2 Joyce on 
Injunctions, sec. 1064; 29 Cyc. 1230.)” 

The pollution of streams, water courses and sources of 
water supply has been held a nuisance per se in so many 
cases that it is not necessary to cite any of the numerous 
authorities to that effect, establishing an elementary prin- 
ciple of equity jurisdiction. And an injunction will issue 
where the act complained of will inevitably result in a 
nuisance before any actual nuisance has been committed. 
Wahle v. Reinbach, 76 Ill. 325; Cragg v. Levinson, 141 III. 
App. 543, and Gilmore v. Royal Salt Co., 8+ Kansas, 729 (34 
L. R. A. N.S. 48.) 

In Wahle v. Reinbach, supra, it was held: “It is said, 
in Kerr on Injunctions, ubi supra: ‘The court will not, in 
general, interfere until an actual nuisance has been com- 
mitted, but it may, by virtue of its jurisd ction to restrain 
acts which, when completed, will result in a ground of 
action, interfere before any actual nuisance has been com- 
mitted, where it is satisfied that the act complained of will 
inevitably result in a nuisance.’ See also \Vood on the ‘Law 
of Nuisance,’ 812, sec. 769.” 

It is held in the same case, quoting the same author: 

“Tt is laid down by the author last referred to, p. 566, 
sec. 572: ‘Privies are regarded as prima facie nuisances, 
and although necessary and indispensable in connection 
with the use of property for the ordinary purposes of habi- 
tation, yet if they are built or (page 4+) 
allowed to remain in such a condition as to annoy others in 
the proper enjoyment of their property, by reason either 
of the noisome smells that arise therefrom or by the escape 
of filthy matter therefrom upon the premises of another, 
or so as to corrupt the water of a well or spring, they are 
nuisances in fact,’ etc.” 

In the case at bar there was no question raised as to the 
existence of the nuisance upon appellant’s premises and its 
close proximity to the stream and springs upon appellee's 
land. It was shown, without controversy, that whenever 


there were rains the offal and excrement from appellant’s 
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sewer was washed down upon appellee’s land and into the 
springs and water, although the swale or depression upon 
appellant’s land at other times was dry and not a running 
stream. 

‘Taking into consideration all of the testimony offered, 
which was heard by the court, including the surveys made 
by the representatives of the State Health Department, we 
are not prepared to say that the record does not fuily and 
clearly justify the decree. There was some dispute among 
the witnesses as to whether actual damage had been done 
to appellee’s spring and stream of water, but the record 
clearly establishes the existence of a continuing and menac- 
ing nuisance capable of doing injury at any time and upon 
the authority of the cases cited appellee was entitled to have 
the nuisance abated. 

The decree of the Circuit Court of Shelby County 
should be and is affirmed. 

Affirmed (page 5). 
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General No. 7773. Agenda 9. 
October Term, A. D. 1924. 


State Trust and Savings Bank, Appellee, 
vs. 


W.N. Van Matre, Jr., and T. M. Ellis, Jr., Appellants. 
Appeal from the City Court of Mattoon. 


CROW, J. 


This cause comes by appeal from an order of the City 
Court of Mattoon, refusing to vacate a judgment by con- 
iession against appellants in favor of appellee. The judg- 
ment was entered upon a promissory note due ninety days 
after date, December 26, 1923, for the sum of $3,371.75, at 
the March Term, 1924, under and by virtue of a power of 
attorney fully authorizing it, upon a declaration and cog- 
novit. The note was in the common form of a “judgment 
note” and provided for costs and an attorney fee of ten per 
cent. of its face. 

The abstract of the record prepared by appellants is 
so defective we cannot know definitely what was done. 
With reference to the motion it recites: “Motion of appel- 
lants to set aside judgment and stay execution and leave to 
plead.” No motion is printed in the abstract. Appellee has 
in its brief what it calls an “Additional Abstract.” It is 
quite as full of information and just as reliable, and no more, 
as the abstract of appellants on this vital point. It recites: 
“There was no motion for leave to plead, and the phrase 
‘leave to plead’ should be stricken from the abstract filed 
bv appellant at page 2 (Rec. pp. 5 and 6), page 3 (Rec. p. 15), 
and from the second and third assignments of errors and the 
conclusion to the assignment of errors shown in appellants’ 
abstract on page 8.” 

The statement of appellee finds fault with appellants 
ior their poor performance in abstracting. Neither has aided 
us. Under the rules a party not Satisfied with the adver- 
sary’s abstract may file an additional abstract. But that 
was not done here. To counsel for appellants we commend 
the opinion of the (page 1) 
venerable Justice Gary in Bishop v. Loewus, 63 App. 351. 
‘Yo counsel for appellee we commend the opinion of the late 
Justice Cartwright in Hand v. Waddell, 167 Ill. 402 (405). 
!t must be understood cases on appeal are decided upon the 
nierits shown in the abstracts prepared in the manner pre- 
scribed by the rules of the reviewing court, (Gibler v. Mat- 
toon, 167 Ill. 18-22), with exceptions arising out of the 
nature of the record—such as original documents, numerous 


photostat copies, and the like. 
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An affidavit was filed at the May Term succeeding that 
at which the judgment was rendered on narr. and cog. 
Several conversations between appellants and the president 
cf appellee are set out in it as having occurred on the 
question of the time appellee would carry the loan of appel- 
lants under conditions stated. They had borrowed money 
irom the bank making the same sort of note each time. 
Flaving gone out of business at Mattoon they wished the 
bank to carry their loan for a year, which they say was 
agreed to upon conditions recited. In furtherance of the 
agreement it is said the parties entered into the following 
memorandum: ‘We agree to maintain a twenty per cent. 
(20%) balance; in return the bank agrees to carry note of 
$3000 for one year to be paid at that time. December 1, 
1923.” Signed by appellants and State Trust and Savings 
Bank, Frank T. Maloney, President. 

Inasmuch as the abstract does not contain a motion to 
vacate the judgment, we will not search the record to ascer- 
tain whether one was filed. Merely filing the affidavit did 
not furnish anything upon which the Court could act. It 
was necessary to have a motion in the record. It should 
lizve been supported by a tender of pleas, if a defense was 
relied on, that the Court might determine whether there 
was any substantial basis for relief against the judgment. 
From the facts stated in the affidavit it may be assumed 
the ground for relief in the mind of counsel was, the judg- 
ment was rendered in violation of an agreement for an 
extension of time to pay the note. The note had matured 
v. hen the judgment was entered (page 2). 

While the abstract is meager (it should set forth the 
note in haec verba) it is shown the note was dated December 
26, 1923, due ninety days after date, and that there was 
attached to it as part of it a power of attorney to enter the 
appearance of the makers and to confess judgment at any 
time thereafter in any court, waiving the issuance and service 
ot process, not only for the amount due on principal and 
interest but for attorneys fees. So far as we can see the 
judgment complained of was entered in every way in strict 
compliance with the power conferred. \When it was con- 
ferred it superseded any and all previous agreements and 
the makers were bound by it. A plea, if tendered, setting 
2p any former agreement as a bar would have been bad and 
would not have aided the affidavit, even if there had been a 
motion. Royal v. Baxter, 66 Ill. 416; Payne v. Weible, 30 
I'l, 171; Pitts Manufacturing Co. v. Bank, 121 Il. 582. A 
motion to set aside a judgment appeals to the equitable 
jurisdiction of the court and will be allowed only upon 
equitable grounds. Packer v. Roberts, 140 IIL. 9. 

Error not being made apparent, the order of the City 
Court of Mattoon is affirmed. 

Affirmed (page 3). 
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General No. 7797. Agenda 30. 


October Term, A. D. 1924. 


yO Fe : 
2Zo3¢1.A. 662 
J. A. Morton, Appellee, : 7 Ow 


VS. 
Fhillipo DiCenso and Theresa DiCenso, Appellants. 
and Charles G. Wineteer, Appellee. 


Appeal from the Circuit Court of Sangamon County. 
CROW, J. 


The suit was in equity by Morton Wineteer and appel- 
Jants to foreclose a mortgage on real estate. The cause was 
referred to the Master to take and report evidence and find- 
ings of fact and recommend a decree. He made a report 
finding that the defendant, the cross-complainant, \Wineteer, 
was entitled as between himself and the DiCensos to have 
the security for said indebtedness first exhausted before 
charging Wineteer with personal liability, and that the 
prayer of cross-complainant that the mortgaged premises 
be decreed to be a primary fund for the payment of said 
nidebtedness should be granted. The Court having rendered 
a decree in conformity with the report, this appeal is prose- 
cuted ta. reverse it ; 

There was an answer by Wineteer admitting he signed 
the notes and mortgage as charged in the original bill. That 
subsequent thereto the DiCensos filed a bill for accounting 
against him wherein they charged him with the amount of 
the mortgage; that the mortgage was offered in evidence 
before the Master on that hearing and they claimed credit 
therefor; that the Master charged defendant (Wineteer) 
with the same, but found the DiCensos were indebted to him 
'n excess of that amount; that they filed exceptions to said 
report which the Court overruled and confirmed the report; 
that on appeal to the Appellate Court the decree was 
affirmed; that the decision is conclusive upon them and 
linds them to pay said indebtedness to the complainant in 
exoneration of the liability of defendant. 

With the answer a cross-bill was filed, stating (page 1) 
cvoss-complainant’s case in almost the identical language 
of the answer, concluding with the averments of a decree 
and affirmance by this Court and charging that by those 
«ljudications it was established that “in respect to the 
payment of said mortgage, cross-complainant is only a 
surety, that the DiCensos are the principal obligors and 
that the real estate described in the mortgage is the primary 
fund for payment and satisfaction.” 

In their answer, defendants to the cross-bill (appellants) 


deny all the facts and conclusions drawn by cross-complain- 


o 





ant as to the binding effect of the decree of the Circuit 
Court and its affirmance. But they admit that their solicitor 
in the suit for accounting “charged against cross-complain- 
ant the amount secured by said mortgage and they aver the 
same was done under the mistaken belief that they were 
then legally bound for the payment of said sum of money 
but have since learned that the acts of said cross-complainant 
in executing said mortgage in no way binds these defendants 
or their property.” 

It appears therefore, that the validity of the decree 
row before us depends in part on the sufficiency of the 
decree or judgment rendered by the Circuit Court in formei 
litigation and the proceedings therein for an accounting. 

We cannot ascertain from the abstract furnished 
whether that is or is not true. The transcript of the record 
is here for the purpose of conferring jurisdiction on this 
Court to decide the cause on appeal. It is jurisdictiona! 
Put for the purpose of review we will not go to the tran- 
script. It is part of the law of procedure on review that a 
party complaining of error must furnish an abstract of the 
record sufficiently full and reliable to present every question 
upon which a decision is invoked or upon which it depends. 
The rules require it and they are binding upon the parties, 
and the Court will adhere to the rule laid down for the 
guidance of litigants on appeal. Chamberlin v. Cary, 169 
Ill. 34; Gibler v. City of Mattoon, 167 Ill. 18; Laird v 
Dickerson, 241 Ill. 380; Enright v. Gibson, 119 App. 41] 
(417-8) (page 2). 

The abstract is so imperfect that after a most careful 
and painstaking examination of it we cannot say whether 
res adjudicata or estoppel by judgment concludes the party 
now pleading the former adjudication. To determine that 
vital question the transcript should contain and the abstract 
should show what the pleadings were in that suit and the 
decree should be so fully set forth as to make it appear 
whether any point now in question was involved in the 
issues and decided in the former litigation. But it is not 
so set forth. If the Court in the former suit made a decree 
or rendered a judgment on accounting, as seems to have 
been the fact, and if it was within the issues then presented, 
it binds all parties until reversed on appeal or writ of error, 
however erroneous it might have been, unless there was 
lack of jurisdiction. 

In the Master’s report in this case he found that after 
the title to the property came to the DiCensos they filed a 


’ 


“suit in assumpsit for an accounting” in which they charged 
the defendant, Wineteer, complainant in the cross-bill and 
appellee here, with the sum of $2500, the proceeds of said 
mortgage and the judgment was entered against them on 


that accounting. (/\bstract page 16.) The decree now 
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before the Court finds that in the accountirg suit the plaintiff 
charged Wineteer with $2500, the proceeds of the mortgage, 
and that in stating the account Wineteer was charged with 
said amount of $2500, that the Master’s report was approved 
end the judgment affirmed by the Appellate Court. (Ab- 
siract page 46.) 

In the brief for appellants it is contended “a position 
taken in a previous suit creates an estoppel only in case 
where such position is taken with the knowledge of facts 
and is not applicable to this case, where counsel had no 
knowledge of the fact that the contract between Wineteer 
and the grantors had been recorded and where no injury 
was done to the party who seeks to plead the estoppel.” 
This contention emphasizes the purpose and the necessity of 
fully presenting the pleadings in the former suit. If in that 
suit parties were concluded they cannot after- (page 3) 
ward re-litigate the isues or any of them then decided. 
Whether such matter now sought to be litigated was 
decided, can only be determined by the pleadings showing 
the issues, and the judgment or decree in that suit. The 
evidence in this case tends strongly to show the DiCensos 
knew everything then that is known now. If the points 
were brought forward then and determined against appel- 
iants, that is the end of it. If they were not actually brought 
forward, they are concluded because it was their duty then 
to put in issue and have an adjudication upon every question 
pertinent to the right to relief there sought. But whether 
the matter found in the decree now as having been then 
cetermined was before the Court, the record as abstracted 
being silent as to the issues, we cannot say. Error in that 
respect alleged against the decree now before us does not, 
therefore, appear. In addition to all of this, the answer of 
appellants to the cross-bill admits that their solicitor in the 
accounting suit charged the amount as found in the decree, 
but avers it was done under a mistaken belief they were 
legally bound for the payment of that sum. (Abstract page 
13.) It cannot be successfully contended that a mistake as 
to the legal effect of the transaction will avoid an estoppel 
or a plea of res adjudicata. The averment in the amended 
bill suggests that the $2500 was probably involved in the 
former litigation, and decided adversely to the present appel- 
lants. It is said the judgment was only that plaintiffs “take 
nothing” by their said suit. But that judgment would under 
certain conditions of a record be a judgment in bar of any 
claim they might thereafter make, dependent always on the 
issues presented. The opinion in the case in this court, an 
appeal from the former judgment shows the matters then 
in controversy are conclusive in this. 

But however that may be, we think the decree is right 


in holding the property of appellants lable for the amount 
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of the mortgage indebtedness against it. There was a 
controversy as to whether the clause in the deed making it 
subject to the mortgage was in the deed when it was 
executed. A careful consideration of all the evidence does 
uot convince us that it was (page 4) 

not in it. There is much in the evidence on that subject 
that suggests caution in relying on it. It is not an unusual 
clause. There is nothing therefore inherently improbable 
about its being in the deed. We are not justified under the 
evidence in reversing the decree on that question of fact. 

Having taken the title subject to the mortgage, the 
law attaches certain consequerces to the condition. In the 
absence of authority, we would conclude that one having 
accepted a conveyance of real estate with the condition that 
the title conveyed is subject to an existing mortgage, his 
property right would be affected in some way by the convey- 
ance. The only reasonable conclusion would be that his 
enjoyment of title is subordinated to the satisfaction of the 
mortgage. Literally, his title is thrown under the mortgage, 
thereby necessarily rendering the mortgage superior to it. 
Vhe course of judicial. decisions is to that effect. 

Leading to the application of the above principle, in 

Boling v. Boling, 245 Ill. 613 (616), a son having taken titie 
by deed from his father with a condition annexed, it was 
iicld he took the title subject to the condition although he 
contended he did not know of it when made. The Court 
said he could not claim title under the deed and repudiate 
part of its terms. In Comstock v. Hitt, 37 Ill. 542, the 
grantee took title subject to a bond. It was held he was 
not personally bound to discharge the obligation but that 
the lots were subject to the payment as the primary fund. 
In Fowler v. Fay, 62 Ill. 375, where title was conveyed 
subject to a mortgage, that case was followed, Lawrence, 
Chief Justice, saying: “But it was decided by this Court 
in Comstock vy. Hitt, 37 Ill. 546, that such a clause in a 
deed creates no personal liability on the part of the grantee 
Lo pay the outstanding incumbrance unless he has specially 
agreed to do so, or the amount of the incumbrance has beer 
deducted from the purchase price. The effect of the clause, 
it was there held, was merely to make the land the primary 
fund, as between all the parties for the payment of the 
debt.” In Fish vy. Glover, 154 (page 5) 
Ill, 86, (93), it is said: “It has been held that where the 
owner of land sells it subject to the mortgage executed by 
himself, the land in equity becomes the primary fund for 
the payment of the debt, and the vendor occupies the posi- 
tion of surety, and upon payment of the mortgage debts is 
entitled to be subrogated to the rights of the creditor the 
same as any other surety.” (Citing authorities.) 

Such is the effect of the decree here. If bound for the 
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This case comes on appeal from a judgment of the 
‘Circuit Xourt rendered upon demurrers. The action was 
brought by appellants upon a certificate of membership of 
James B. Skillman in appellee society. The pleadings on 
behalf of both parties are lengthy and somewhat involved. 
The transcript consists of 167 pages and the abstract of 
63 pages. But for the purpose of determining the correct- 
ness of the judgment appealed from, it is deemed necessary 
to set them out in substance only. The first count was 
abandoned. All pleadings arise out of the second and the 
additional count. 

a —~Appella is a fraternal benefit society pursuant to its 

charter under an act of the legislature of 1883, amended in 

1893. James B. Skillman became a member of the asso- 

ciation and the certificate of membership, on which suit 

is brought, was issued to him in 1900, payable to his wife. 

In 1912 he went to the State of Texas and was never heard 

Vans from afterward, except by one letter written on his arrival 
Va in Texas. The second count of the declaration avers his 
disappearance and continued absence without tidings and 

that “James B. Skillman is dead and has been dead since 

the 19th day of October, 1919.” It is further averred that 
proofs of death were made April 25, 1920, that the claim 
was rejected and payment of it refused September 15, 1920 
That Skillman fully complied with the by-laws during his 
eas life: that the beneficiary named in the certificate was, on 
her action, divorced from James B. Skillman in 1915, and 
thereby he “met a civil death in so far as her relations with 

said Skillman are concerned, and the plain- @ages== 

ff, his children, became the beneficiaries.” 

The additional count contains substantially the facts 

contained in the second, averring/defendant’ delivered to 

y _Skillman a benefit certificate which was accepted by him 
and)by its terms defendant agreed to pay his wife $3000; 
that the contract between defendant and Skillman consists 
of the charter of defendant, including the statute under 
which it is organized, the by-laws legally enacted under the 
powers contained in the charter by the legally elected dele- 


gates of the defendant society, the application for member- 
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ship, and the certificate issued to Skillman jf compliance 





with its charter and by-laws; that the by-laWs provide that 
the benefit certificates shall be incontestable after seven 
years “so far as affected by warranties and agreements” 
contained in the original application, concluding with alle- 
gations as to Skillman’s disappearance and absence and that 
he is dead and has been dead since October 19, 1919, and 
that he fully complied with the rules and by-laws. 
To the counts defendant tendered the general issue 
and filed five special pleas, to which the court overruled a — 
demurrer, The first spetcat plea avers the business of “we 
defendant to be that of a fraternal benefit society and that 
with Skillman it entered into a contract consisting of its 
charter and by-laws, the application for membership, and _ 
the benefit certificate issued to and accepted by hiny That, 
among others, there were provisions in the by-laws that 
the application-and by-laws form the sole basis of applicant’s j 
admission to membership and of any benefit certificate to 
be issued; that applicant agreed (such by-laws then in force 
hy and between the members and governfall rights thereun- 
cer; that he waived for himself and beneficiaries all claim of 4 
_ benefit under his, application until approved and adopted 
+. by the authorities specified ; that there should be no liability 
on tlre-éertificate in case of death without full compliance 
with the by-laws; that the certificate issued to and accepted 
by Skillman,and made part of the plea contained the pros 
2) a 
vision that beneficiaries should only be entitled to benefits 
when all conditions contained in the certificate and the 
by-laws of the society as the same-now exist or may be 
hereafter modified or enacted shall be fully complied with ; 
nor shall any action be maintained until after proofs of 
death and claimant’s rights to benefits as provided in the r 
by-laws have been filed with the Nead Clerk and passed ID 
upon by the Roard of Nirectors, ner unless brought within : 
one year from the date of action by said Board; that the 
certificate and contract is and shall be subject to forfeiture 
for any cause then existing or that might thereafter be 
prescribed by amendment to the by-laws; that from and 
after September 1, 1917, and at the commencement of the 
suit, the by-laws contained certain provisions with regard 
to proofs of death and that furnishing such proofs should 
be a condition precedent to liability and that the Board of 
irectors only was authorized to determine liability of the 
society for benefits; that April 13, 1920, plaintiffs filed with 
the defendant proofs of the alleged death of Skillman and 
claim for $3000 benefits alleged to be due them under the 
certificate, and on September 15, 1920, the Roard of Direc- 


tors passed upon said proofs and denied plaintiffs claim for 
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benefits and notified them of said rejection, and that their 

action was not brought within one year from the date of 

said rejection. 
ae =the fourth special plea contained the same averments, 
excep it averred a change of defendant’s by-laws duly made 
in 1912, by which it was provided no action should be main- 
ained for a death claim unless brought within eehtecn 
months from the date of the death of the member, averring 
the action was not so brought. 

The fifth special plea by apt averments shows the 
adoption by defendant's supreme legislative body of section 
66 of its by-laws, substituting expectancy of life for the 
event of death as ground of liability, and pleads’ it, with 
proper averments, in bar of plaintiffs’) action. This plea 
and the section of the by-laws will be considered hereafter. 
‘The plea concludes : “Defendant further avers that the proof 
of the actual death of the said James B. Skillman, as re- 


cured) (page sy 
ag in the by-laws aforesaid, has never been furnished to the 
_ defendant® and the expectancy of life of the said James B. 
Skillman, according to the National Fraternal Congress 
Table of Mortality has not yet expired, and this the defend- 
_ ant is ready to verify.”" To the second and third special 
~ pleas demurrers were sustained. Error not being assigned 
thereon, they need not be noticed. Demurrer to the fifth 
special plea having been overruled, plaintiffs abided their 
demurrer. 

To the first and fourth special pleas plaintiffs filed four 
special replications. The first replication,-stripped of sur- 
plus averments, sets up Section 56 of the by-laws of defend- 
ant to the effect that Skillman had been a member with 

___ payment of all dues and assessments, etc., and that the s said 
section§ provides that after seven years from the date of 
delivery and acceptance of said certificate the said certificate 

Pp ~~ shall be incontestable so far as affected by warranties and 
agreements contained in the original application, other than 
those relating to certain provisions stated, and concludes 
by averring said limitations pleaded.and the matters therein 
pleaded, have no application to the pending suit and are of 
no binding force on the plaintiffs. The second replication 
avers the provisions of the contract limiting the right of 
action to one year, as. contained in the first special plea, and 
to 18 months as contained in the fourth, are of no validity 
because they were not established and provided by a head 
camp, composed of delegates from local camps and the 
officers of the society, and: said regulations and by-laws are 
null and void’ and of no binding force on plaintiffs nor on 
James B,. Skillman. 
The third replicationto the first and fourth pleas is of 


an estoppel arising out of the alleged conduct of the defend- 
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ant in a former suit pending on the same policy, because 
in that action, on October 21, 1920, defendant pleaded in 
bar of an action then pending on the same certificate, and 
for the same cause, certain conditions in the certificate, 
toswit, the provisions of ‘section 66, and that is thereupon 


averred, in bar:of that action “that proof of the actual 


death of Skillman has never been furnished to defendant, 


and the expectancy of life of the said Skillman, according 
to the National Fraternal Congress Table of Mortality, has 
not expired.” The plaintiffs further aver that they accepted 
said plea of the defendant as true in fact and that the facts 
set forth in said plea they believed to be trues and that the 
cause of action to which the plea is interposed they believed 
to be prematurely brought, and that they believed that by 
reason of the allegations in said plea the plaintiffs did accept 
said plea as stating the essential elements of the contract, 
when in fact the said by-law 66,set out in said plea, was 
contrary to the charter of the defendant society, and the 
defendant well knew the contents of the charter while the 
plaintiffs did not, and by reason of the said conflict the said 
by-law 66 was wholly void, but the plaintiffs believing the 
plea to be true, the plaintiffs discontinued said suit, and 
with the purpose of complying with said plea the plaintiffs 
paid dues and assessments levied against said Skillman by 
reason of the benefits carried in the defendant society up 
to the time of bringing this suit, and the said dues and 
assessments were regularly levied by defendant against said 
Skillman in the same way as if he were alive, and defendant 
accepted all said dues-and assessments, and that plaintiffs 
were not informed of the invalidity of by-law 66 until two 
weeks before the bringing of this suit. The plaintiffs further 
aver that by reason of the acts and conduct of the defendant 
they have been misled to their injury in dismissing said suit, 
and that by reason of the acts of the defendant in accepting 
dues and payments on the benefits carried. in the said 
society from these plaintiffs, the defendant is estopped to 
set up said limitations contained in the first and fourth pleas 
against the plaintiffs as a bar to their action Demurrer 
to this replication was sustained. 

The fourth replication is of an estoppel against defend- 
ant to plead the time limit set up as a defense in the first 


and fourth pleas. It is an estoppel to assert a defense under 


—seetion 66 of the by-laws, relating to disappearance of 


members and providing that time of disappearance should 
not raise a presumption of death unless the full term of life 
under the expectancy Gad expireds That they. (page=) 

were misled by the decision of the Supreme Court in the 
Steen case and the insistence of defendant that by-law 66 


was valid; that they had no knowledge the charter fixed the 
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quality of evidence required to establish satisfactory evi- 
dence of death and when they learned of the charter they 

NE etheit action and that by reason of defendant’s conduct 
defendant had waived the limitation set up in the pleas. 
To this replication the court sustained a demurrer. 

Thereupon plaintiffs filed a fifth replication to the first 
_and_fourth special pleas. In that replication, they say in 
substancé>they furnished evidence of the death of talinan 
because of his disappearance and seven years absence, but 
they say said evidence so furnished to the defendant is no 
evidence of the death of Skillman by reason of the matters 
pleaded in each of the said pleas and that there is no proof 
of death under defendant’s by-law with proof of actual 
death, because there was another by-law of defendant pur- 
porting to be in force and effect at the time when such 
proofs were made, quoting by-law 66. The plaintiffs further 
allege that, after filing proofs, there was some correspon- 
dence between the attorneys for plaintiffs and the general 
attorney of defendant as to whether the said limitations as 0 
to the time within which suit must be broughts had any —KA 
operation upon the proofs furnished by the plaintiffs to the 
defendant, and that the general attorney of the defendant 
replied that “our by-law simply postpones the time when 
the assumption of death shall arise, and fixes ‘it at the expi- 
ration of the expectancy. Under the by-law there is no 
death until that time, and it follows from this that no limita- 
tion could be successfully pleaded.” And plaintiffs further 
allege that this suit is not maintained by reason of the 
by-laws of the defendant, but under the provision 7 
charter, and that by reason of said by-law, plaintiffs no 
right of action against the defendant, and plaintiffs are not 
therefore barred. - 

Demurrer to this replication having been overruled, 
defendant filed a rejoinder setting out at large the corre- 
spondence -(page-b} 

Detween plaintiffs’ then attorney and the general attorney 
of defendant, in whichin substance, attorney for defendant 
then claimed and insisted that no suit can be begun until the 
expiration of the expectancy of the life of Skillman, at which 


time a suit could be maintained and that if action were 





postponed until that time, the defense of limitation of action 
would not be interposed. Demurrer to this rejoinder hav- 
ing been overruled, plaintiffs abided the demurrer and the 
court rendered judgment on the pleadings for the defendant. 
The sole question presented for determination is as to the 
effect of section 66 of the by-laws upon the right to maintain 
this action. 

The object of life insurance is indemnity to surviving 
relatives or designated persons in the event of the death of 


_ the person whose life is insured. Where the policy provides 


44d 


for the payment of a sum of money on the death of the in- 
sured, death must be proved as a condition precedent to 
the right of recovery. Death is cessation of life. Every life 
insurance policy imports that contingency. All policies pro- 
vide for proofs of death—the establishment of the fact of 
death, its cause and attendant circumstances. There are no 
varieties. Generally the proofs required are sworn state- 
ments or certificates of persons cognizant of the fact. Rela- 
tives, close friends, attending physicians in last illness, 
undertakers conducting the funeral and interment and cler- 
gymen performing funeral rites, are those whose avouch- 
ment of death is generally required. Certitude of death is a 
sine qua non to the maturity, the accrual of the right to 


demand such indemnity. Did he die? Who saw him dead? 


What is the evidence of death? These are integrant facts ~ 


in suits of this’ character. 

In the action on the certificate in this case, there are 
averments of death in the several counts. In each it is 
averred, as a deduction from the fact that he had been 
absent unheard of for more than seven years, that “the 
said James Skillman is dead and has been dead since the 


” 


nineteenth day of Qctober, 1919.” The'-counts aver that 
“plaintiffs furnished satisfactory ev idence of ( (paze=t)— 
the death of said James B. Skillman to the defendant,” 
which were rejected. These averments are tacit admissions 
of the necessity of two of the elements essential to a rcov- 
ery—death and satisfactory evidence of death of the insured. 
Taking the pleading of the plaintiffs most strongly against 


them, there is no pretense of death. The averment of death 


is so intimately associated with the averments of absence _ 


unheard of for a period of more than seven yearsgthat we 
must accept as true the assumption of a commondaw rule of 
evidence of death and the conclusion from the rule, ‘“‘there- 
fore he is dead.” 

The question at bar is not whether the rule is valid as 


a rule of ev idence, but whether under the state ofthe record 


Seer finder rev iews it is applicable and conclusive as claimed 


for it. Otherwise rete by granting the rule, as it must. be 
granted for some purposes, must we necessarily conclude 
that Skillman is dead as averred, so as to require a judgment 
against defendant? If no other basis of presumption, or 
valid agreement as to a basis of inference of death exists, 
the common-law rule would be sufficient to justify it as 
the rule is/defined, explained and limited by Chief Justice 
Breese in Whiting v. Nicholl, 46 Ill. 230. But this case is 





not presented as one affecting the rights of parties fixed by 
law independent of contract as in that case. In that, defend- 
ant in error had_a decree for dower as the widow of her hus- 
band who disappeared and remained from his home and 


friends unheard of for a period of more than seven years 
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Lefore filing her bill. In the circuit court she recovered 
dower because of her status as widow. The essentials to 
dower required by law—marriage, seizin of the husband, 
and death of the husband—were established. No other 
rale or principle of evidence was available. To those ele- 
ments proved at the hearing, the law attached the right of 
dower. Death so established authorized it. 

In this case the rights of the respective parties arise 

not out of law and relations created by law, but out of con- 
tract. The elementary doctrine is that the contract of par- 
ties is the law of the parties, if not inhibited by some rule 
of positive law or, €page-8) - 
‘principle of public policy. The general rules as to limita- 
tion of actions at law may be modified by agreement. Often, 
i not always, they are now modified in insurance contracts. 
Such contracts are sustained in this state, without the aid 
of legislative sanction. Rules and principles of evidence are 
foundations for belief in propositions submitted for investi- 
gation. They are commonly the growth of experience and 
the observed order of things and events. Statutes sometimes 
declare that on proof of certain facts others shall be inferred 
or deny the right to infer certain state of things from others 
proved. In the Steen €ase shhereafter referred to it is shown 
the rule relied on originated in an English Statute. Why 
may not competent parties with equal ‘propriety and for 
1iutual protection agree that an inference of death shall not 
be drawn from one condition arbitrarily fixed and generat- 
ing no rational belief and allow the inference from another 
more nearly guaranteed by much experience and observa- 
tion and generating a rational belief? There is nothing 
arbitrary about it. The insured has agreed to it. One of 
the conditions upon which he became a beneficiary member 
of the society wasyhe accepted and agreed to be bound by all 
the by-laws then in force or that might thereafter be en- 
acted. To the same extent he bound the beneficiaries. It 
is in the record, though not proof of the fact, that defendant 
constantly has pending claims on more than four hundred 
“disappearance cases.” (Letter from defendant’s attorney 
in the rejoinder, Abstract, page 57.). The aggregate of 
claims, if each certificate is for $3,000, is $1,200,000. There 
is certainly nothing impolitic in postponing the collection 
of those claims until the expectancy of the lives has expired 
mistead of shortening the period in some cases to seven years. 
I-xtending the period tends to discourage fraud. 

Death being the only condition upon which the cer- 
tificate, by stipulation of parties, could become due and pay- 
able, it was necessary to aver in the declaration fhe insured 
was dead. This averment being made—in—the—manner 
noticed above, was a confession¢(¢page=9-)- 
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in the usual way and in the manner required by the cer- 
tificate. The evidence of death is stated. If death had 
been averred and proofs waived, the evidence pleaded would 
have been relevant in the absence of any other. Defendant 
accepted the averment and proceeded in the manner of good 
pleading to meet it. It did not meet it by denial, which 
would only have placed plaintiffs under the legal obligation 
of proving the absence for seven years unheard of by those 
who would likely have heard from him if he were alive. It 
did not put in issue the absence. The conclusion would fol- 
low) if not avoided by a plea setting up new matter nullify- 
ing it. 

To meet the necessity, defendant filed the fifth special 
plea. It averred the existence of the corporation under leg- 


islative authority, the plan of organization and its constituent 


organs() the general plan of operation and the purposes of: 


organization. It further averred defendant’s duly and regu- 
larly constituted Head Camp, held in the month of June, 
1908, consisting of more than 600 duly-elected delegates and 
nine officers entitled to vote, duly and regularly enacted the 


by-law following, effective and in full force and effect from 


and after September 1, 1908, and that it ever since-has been > 


and still is in full force and effect: 

Gan Sec, 166: Disappearance no Presumption of Death. 
No lapse of time or absence or disappearance on the part of 
any member, heretofore or hereafter admitted into the 
society, without proof of actual death of the member, while 
in good standing in the society, shall entitle his beneficiary 
to recover the amount of his benefit certificate, except as 
hereinafter provided. Disappearance or long=continued ab- 
sence of any member unheard of shall not be regarded as evi- 
dence of death, or give any right to recover on any benefit 
certificates heretofore or hereafter issued by this society until 
the full term of the member’s expectancy of life, according 
to the National Fraternal Congress Table of Mortality, has 
expired within the life of the benefit certificate in question, 


and this law shall be in full force and effect, any statute of 


any state or country or rule of the common law of any state 


or country to the contrary notwithstanding. The term 
GAvithin the life of the benefit certificate®’~as here used, 
means that the benefit certificate has not lapsed or been 
forfeited, and that all payments required by the by-laws of 
the society have been made.” ” (page=bOy— 

All averments necessary to make this by-law valid and 


applicable to the claim were fully made and the plea con- 


cludes: “defendant further avers that proof of the aettal 


death of the said James B. Skillman, as required-# the by- 
laws aforesaid, has never been furnished to the defendant, 
and the expectancy of life of the said James B. Skillman, 


according to the National Fraternal Congress Table of Mor- 
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tality has not yet expired, and this the defendant is ready 
to verify.” The Xourt overruled a demurrer to the plea and 
plaintiffs having abided the demurrer, the question to be 
determined is whether it is a bar to the action. ae 
We are relieved of elaborate argument in support of 
the judgment of the Kircuit Gourt by the effective and well- 
reasoned opinion of Mr. Justice Thompson in Steen iva 
Modern \Voodmeny 296 Ill, 104. The learned justice in 
that case, in an opinion without dissent and upon the most 
thorough consideration of the identical clause now under 
discussion, held it a valid provision in substitution of the 
commonlaw rule of evidence relied on by appellants; that 
as a rule of evidence it is a conventional substitute for the 
seven years rule, the history of which is accurately stated. 
Beyond the points so clearly decided, it is irrefutably 
shown in the opinion that the society in adopting the by- 
law, instead of being subject to animadversion, has acted 
within the bounds of commendable fairness, both to the 
beneficiaries and to the members of the society. In impres- 
sive contrast with the by-law under consideration, reference 
is made to the drastic by-law held valid in Apitz v. Supreme) 
Lodge Knights and Ladies of Honor, 274 Il. 196. Of that 
by-law, the Sourt say: (It “Provided that if a relief fund 
member disappeared from his home and nothing was heard 
from him by his family or the secretary of his lodge, and 
no information could be had concerning him after diligent 


inquiry, and such disappearance continued for a period of 


. 5 ee e 
one year, said member stood suspended as in case of suspen- 


sion for non-payment of assessments. Under a by-law, like 
that in the Apitz case the beneficiary would-(page 11) — 
Thave no right to continue payment of the assessments in 
order to keep the certificate alive, and if the member should 
re-appear any time after the close of the first year’s absence 
and should be unable to°comply with the requirements of the 
society for re-instatement of members suspended for non- 
vayment of assessments, then all rights under the contract 
would be lost.” 

The fallacy of denouncing the by-law as unreasonable is 
further illustrated by the application of the mortality tables 
to assumed cases. It being contended the substitution of 
the expectancy rule for the seven years/tule is harsh and 
unfair to beneficiaries, the contention is Overthrown by the 
obvious fact that if a member’s expectancy is less than seven 
years, the supposed hardship vanishes and the conventional 
rule at once becomes a beneficence. The rights of benefici- 
aries, instead of being postponed, earlier become effective. 
The epithet applied will depend, not on the rule, but the con- 

~ dition -ealling for its application. In the case at bar and in 
the Steen case, we would hear nothing of the sanctity of 


the commontlaw presumption of death if the expectancy 
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were less than seven years. The accidéegl Sis eemerande of 
advantage or disadvantage to benefigz#Fies in s applica- 
tion of a general rule is the basis idmthe cont@sgion as to 


merit or demerit, to validity or invali 







cther. General rules always operate wy t 
\alidity and applicability of by-law 66 “pleaded a asa bar i 
no longer an open question in this eeetion In\V) & M. 
RR. Co. v. Putnam, 118 U. SS, 30 L. Ed. 257), involy- 
ing the probable duration of life in an action for damages, 
the Supreme Court of the United States, by Mr. Justice 
Gray, say: “Life and annuity tables are framed upon the 
basis of the average duration of the lives of a great number 
of persons. (Standard tables are competent to. assist juries 
in arriving at the probable duration of life If competent 
to assist in arriving at the probable duration of life, they are 
necessarily quite as competent to assist in arriving at the 


probable time of its termination. page 


y ~ Butgvhat is such a by-law unfair if neither the member nor 
fh py beneficiaries contemplated disappearance when the cer- 
AN, vee tificate was issued ? 

The circuit court having held the plea good as a bar, 
necessarily held the by-law valid’as a foundation of the 
bar. The plea goes to the right of recovery. Being a bar, no. 
recovery can be had and further consideration of the case 
would be unnecessary but for other pleadings to be now 
noticed. 

To the second count and the additional count charging, 
so far as necessary now to be noticed, the same cause of ac- 
tion, defendant filed four special pleas. The first, after set- 
ting forth the pertinent conditions of the contract between 
the member and the society, among them that no action 
should be maintained unless begun within one year after the 
rejection of proofs of death, averred plaintiffs did not begin 
their action within said time. The fourth special plea was 
the same as the first, except that it averred that after the 
contract was entered into; the by-laws were amended in 
1917, providing that no action should be maintained unless 
begun within 18 months from the date of death of the mem- 


ber, and that the action was not so begun. That being true 





the action was barred, for plaintiffs were relying on a right 

of recovery on account of death under the terms of the 
certificate. 

To the first and fourth special pleas five special replica- 

tions were filed.. To the first four replications the court 

/// sustained a demurrer, and overruled it as to the fifth. To 

the last replication defendant filed a special rejoinder. The 

theory of plaintiffs’ replication was that, on’ account of 

certain correspondence, between the attorney for plaintiffs 

and the attorney for defendant, defendant was estopped to 


set up the “disappearance by-law” as a-defense.. The court 
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upon the facts as pleaded, judged by the ruling, adopted 


that theory. The defendant was thereupon confronted with 


the necessity of denying the fact of correspondence made ~~ 


the basis of estoppel or of contesting the conclusion by 
setting up matter not appearing in the replication. It adopt- 
ed the latter (page-13) 

alternative and set forth in a special rejoinder the entire 
correspondence, a part only of which was supposed to lead 
to the conclusion. It was apparent from the correspondence 
fully set out that defendant was not estopped. Not only did 
the attorney for defendant insist upon the defense, but stated 
frankly if plaintiffs waited until, under the provisions of the 
by-law, death, as a matter of inference should he established, 
and all other terms of the contract were complied with, no 
plea-oHimitation would be interposed. The correspondence 
is lengthly. No useful purpose would be subserved by 
noticing it more fully. The court overruled a demurrer to 
the rejoinder. Plaintiffs could not successfully deny the 
facts, nor avoid the conclusion and therefore abided their 
demurrer. The court thereupon on their admission prop- 
erly rendered judgment against them as matter of law on 
the question of estoppel. 

Plaintiffs insist that the rejoinder was a departure in 
pleading and therefore not valid as an avoidance of their 
conclusion in the replication. The alleged departure con- 
sists of setting up,among others, by-law 66. But that sec- 

“tion and othersowas necessary to show the subject matter 
of the correspondence partially pleaded in the replication 


and completely pleaded in the rejoinder. Its legal effect 


no action for) recovery on a death claim based on_any 


benefit certificate heretofore or hereafter issued by this soci- 
efy can or shall be maintained until\ proofs of death and 


1D the by-laws shall 


claimant's rights to the benefits, unde 
have been filed with the head clerk.”” A death claim is the 
only one that could be madé, That was the purport of the 
correspondence. This provision in connection with by-law 
66 shows the pleader had in mind, as did the society, not 
death, but, in the absence of it, satisfactory proofs of facts 
making by-law 66 applicable as a substitute for the pre- 
sumption of death, and therefore creating liability. It would 
be an intolerable rule that would permit plaintiffs to set 
up part of the facts, or part of a letter disassociated from its 
context, of itself sufficient to justify the conclusion of estop- 
pel (pagestt)~ 

Cand forbid his adversary setting up all of them, or the con- 
text, in this case correspondence, and thereby overcome 
their conclusion. At the trial if they had offered part of 
the correspondence its probative value could be changed, 


weakened or overcome by putting in evidenée allof it. Like 


44230 


_—awas the-stbject of the correspondence. By-law 76 provides. 
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effect here was accomplished by pleading. The method of 
pleading could be met in no other way as a matter of plead- 
ing. The replication spoke only a half truth. The part 
pleaded as a fact could be put in issue by a traverse (but the 
effect of it without all spread upon the recordgcould not be 


reached by demurrer. When it was all in, the contention 


of defendant’s counsel as to the legal effect was supported __ 


by the faultless argument of the opinion in the Steen éase. 
The contention was not that the right of action was post- 
poned, but that it did not then exist. 


There was no “general liability to pay” as counsel for 


~~ appellattycontends in his brief. The court did not render 


judgment in abatement as an assignment of error implies, 
if the judgment is correctly abstracted) Neither did it com- 
mit error in permitting the fifth special plea to be filed, as 
assigned, for it was a plea in bar. Under our system of plead- 
ing a defendant may file as many pleas as he deems neces- 
sary to present all his defenses. Each presented a single 
estion of fact, issue upon which was not tendered by plain- 
tiff, but such issue was avoided, or attempted to be avoided 
of further pleading, or by tendering an issue of law by de- 
murrer which is only a method of resistance to, or avoidance 
of, a tender of issue, or joinder of issue tendered on a fact. 
Out of the wilderness of pleadings emerges the solitary 
question presented for judgment—is the “disappearance by- 
law” a bar to the action of plaintiffs? That question can be 
answered as matter of law only in the affirmative. The rul- 
ings of the circuit court being in harmony with this conclu- 


sion, its judgment is affirmed. 


Affirmed. ptpage=t5 = : > 





4 





Pe pit 
— ¥ ym 
FE 


oe) 





+ 





j 


9371.A. 663 


General No. 7772. Agenda 8. 
October Term A. D. 1924 


Johanna Gallivan and Gerald J. Gallivan, as Executors of 
the Last Will and Testament of Thomas J. Gallivan, 
Deceased, Appellees, 
vs. 


Chester & O’Byrne Transfer Company, Appellant. 
Writ of Error to Champaign. 


NIEHAUS; J: 


It appears from the proofs in this case, that Thomas J. 
Gallivan was injured by coming into contact with a Yellow 
cab on University street in the city of Champaign, when he 
was returning hom from work on the night of November 14, 
1922. The Yellow cab was operated by the appellant, Ches- 
ter & O’Byrne Transfer Company. This suit is brought to 
recover damages from the appellant, for the injuries suffered 
by Gallivan in the collision. The trial resulted in a verdict 
and judgment for $3,000.00 against the appellant. This ap- 
peal is prosecuted from the judgment. The plaintiff Gallivan 
cied after the trial, but not from the injuries received; Jo- 
hanna Gallivan and Gerald J. Gallivan, as executors, were 
then substituted for the deceased as plaintiffs in the case. 

The proof shows, that Gallivan was riding in a Ford 
automobile, owned and driven by James Finley. The Ford 
car had stopped in the street near his home; and he had 
alighted from the car, and had started to walk in the street, 
in the direction of his home. A recovery is sought, on the 
basis of alleged negligence in the operation of the Yellow 
cab, by driving the same at a greater speed than fifteen miles 
an hour, or at a rate of speed, greater than was reasonable 
and proper, having regard to the traffic, and the use of the 
way; negligence is also alleged in driving the Yellow cab, 
which was going in a westerly direction on the wrong side 
of the street ; namely, (page 1) 
the north and left hand side. The speed at which the cab 
was driven and the side of the street on which it was driven. 
were controverted questions of fact on the trial. In this 
state of the evidence, the court gave the jury the following 
instructions upon which error is assigned : 

“6. The Court instructs the jury that under the law of 
this state if the Yellow Cab which ran into and injured the 
plaintiff was being driven by a servant of the defendant on 
University avenue, at a place where the same passes through 
the residence portion of the City of Urbana, in excess of 
fifteen miles an hour, then, under that state of the proof, 


such rate of speed would be prima facie evidence that the 
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person operating the Yellow Cab was running at a rate of 
speed greater than was reasonable and proper, having regard 
to the traffic and the use of the way, or so as to endanger the 
life or limb or injure the property of persons lawfully upon 
the highway; but you are further instructed that even 
though you may believe the defendant’s servant was driving 
the Yellow Cab at a speed less than fifteen miles an hour, still 
if you believe from a preponderance of the evidence that un- 
der the circumstances such speed was greater than was rea- 
sonable and proper, then it would be your duty to find the 
defendant guilty of negligence.” 

“7 The jury are instructed that even though you may 
believe from the evidence in the case that the defendant’s 
servant was driving the Yellow Cab at a rate of speed less 
than fifteen miles an hour, still if you further find from a 
preponderance of the evidence in the case that the defend- 
aut’s servant was driving said automobile upon the north 
and left hand side of University avenue in passing a Ford 
<utomobile from which the plaintiff had just alightea ana 
that he was in the exercise of due care and caution ior his 
own safety at said time and that the speed at which the 
Yellow Cab was being driven, whether in excess of fifteen 
railes per hour or less, was negligence under all of the cit= 
cumstances of the case, and that by reason of such negligent 
operation of the Yellow Cab on the part of defendant’s serv- 
ant that the planitiff was run into and injured while exer- 
cising due care and caution for his own safety, then under 
that state of proof it would be your duty to find the issues 
ior the plaintiff and return a verdict in his favor.” 

“gs The jury are instructed that if the evidence shows 
by a preponderance that the plaintiff, together with three 
other men, was coming home from the Hlinois Central Rail- 
road shops and was driving west on University avenue, and 
that they stopped on the north side of the street near the 
north curb, where the plaintiff got out of the car in which 
he was riding, on the south side of the car, and that the 
defendant’s Yellow Cab was ccming from the west and in an 
easterly direction along said University avenue, and that the 
piaintiff’s car was on the north side of the center of said 
street, and the plaintiff, while passing around the rear of 
the automobile in which he had been riding, provided you 
believe from a preponderance of the evidence that plaintiff 
did pass around the rear of said automobile, was in the exer- 
cise of due care or ordinary care such as an ordinary man 
(page 2 
would exercise under like circumstances, and that the Yel- 
low Cab was on the north side of the center of said Univer- 
sity avenues, and struck the plaintiff, then the driving on the 
north side of University avenue would be prima facie neg- 
ligence on the part of the driver.” 
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Instruction No. 6, not only assumes as a matter of fact, 
that the Yellow cab ran into Gallivan, but also directs a ver- 
dict of guilty, if the jury believe from a preponderance of the 
evidence that the speed of the Yellow cab was greater than 
was reasonable and proper, without regard to the additional 
element necessary to a recovery, that Gallivan at the time 
ef his injury was in the exercise of due care and caution for 
his own safety. Instructions 7 and 8, are both subject to the 
same criticism, and contain the same error, which was 
passed upon by this Court in Chandler v. Gifford 223 I. 
App. 486. In that case, it is said: “By these instructions the 
jury were told that it was a violation of the statute, and as a 
matter of law, to drive an automobile on the north side of a 
highway going east. While many cities and villages have 
ordinances requiring automobiles to keep to the right of 
the center of the street, and where such ordinance has been 
enacted, it is negligence per se to drive to the left of the cen- 
ter of the street; (Star Brewing Co. v. Hauck 222 Il. 348; 
eke Shore & M.S. Ry. Co. v. Parker 131 Ill. 557; Graybill 
v. Block 218 Ill. App. 659;) this is not the rule in this state 
where such ordinance has not been enacted. Public streets 
aud highways are for the benefit of the public, and the travel- 
ing public have the right to use them in their entire width ; 
provided, that in so doing no ordinance or statute law is 
violated; and provided also, that the traveler is not in fact 
guilty of negligence in so doing. It is a matter of general 
knowledge that public highways are not improved for travel 
tor their entire width, and that frequently the entire traveled 
portion of the way is at one side.” : 

It may also be pointed out concerning the proof of dam- 
ages for medical treatment, and for care and nursing, and 
hospital expenses, that it is a necessary element in such 
proof (page 3) 
that the charges made for these various items of indebted- 
ness which have been paid, or incurred, were the usual and 
customary charges. Schmidt v. Kurrus 234 Ill. 578; Steeve 
vy. Smith 153 Ill. App. 630. 

For the reasons stated, the judgment must be reversed 
and the cause remanded. 


Reversed and remanded. (page 4) 
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General No. 7781 Agenda 20 


October Term, A. D. 1924. } =; v4 J e A. 6 6 3 


Belle La Fountain, Administratrix, and William La Foun- 
tain, Administrator, of the Estate of Louis 
La Fountain, deceased, Appellee, 
vss 
Lake Erie & Western Railroad Company, 2 Corporation, 
Appellant. 


Appeal from Ford. 


NIEHAUS, J. 


This suit was brought in the circuit court of Ford 
county by the appellee Belle La Fountain, as administratrix 
of the estate of Louis La Fountain deceased, to recover 
damages for the benefit of the next of kin of the deceased, 
whose death it is alleged, was caused by negligence of the 
appellant, Lake Erie & Western R’y Co. in running its train 
across the Derby crossing, in Ford county. The trial of the 
case resulted in a verdict and judgment for $2000.00 against 
the appellant; and this appeal is prosecuted from the judg- 
ment. It appears from the evidence, that the deceased was 
fatally injured while riding in a Ford Sedan car, driven by 
Ralph Pierucinni, on the public highway at the crossing 
inentioned, where the car came into collision with appellant’s 
train. It is urged for reversal of the judgment, that the 
charges of negligence in the declaration were not proven. 
‘The declaration charges general negligence in the manage- 
ment of appellant’s train; and a failure to give the statutory 
warning signals for the crossing. There is a clear conflict 
ia the evidence concerning the matter of the ringing of the 
bell at and within the eighty rod limit fixed by the statute. 
This was a question of fact, involving the credibility of the 
different witnesses who testified in reference to the matter, 
and a question of the weight to be given to the conflicting 
testimony ; and therefore, for the jury’s determination. It 
was also a question for the determination of the jury, 
whether or not the deceased, at the time of and immediately 
before the (page 1) 
collision, was in the exercise of due care for his own safety ; 
that is to say, whether he was exercising that degree of care. 
which an ordinary prudent person would have exercised 
under the same circumstances. Schneeweisz v. Illinois 
Central R. R. Co. 196 Ill. App. 248. There is evidence in the 
record tending to prove both of these necessary elements in 
the right of recovery, from which the jury were warranted 
in drawing the inference, that the appellee’s right to recover 


damages had been established; and under these circum- 
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stances, this court would not be justified in saying, that the 
verdict is manifestly against the weight of the evidence. 

It is contended that the fourth instruction given for 
the appellee, is erroneous. The instruction is as follows: 

“You are instructed that if you believe from a prepon- 
derance of the evidence that the defendant’s agents or 
servants in charge of the engine or train in question, neither 
rang the bell nor sounded the whistle, continuously for the 
distance of eighty rods before reaching the highway crossing 
in question, such omission constitutes a prima facie case of 
negligence on the part of the defendant; and if you further 
believe from the preponderance of the evidence, that Louis 
La Fountain, was struck and injured at the railway crossing 
in question, and if you further believe from the evidence 
that as a result of such injury the said Louis La Fountain 
died on the day of said injury, in consequence of the omission 
of the defendant in neither so ringing a bell or so sounding 
a whistle; and if you further believe from the evidence that 
he was, himself, exercising all reasonable care and caution 
in that behalf for his personal safety, at the time of the 
injury and immediately prior thereto, then the defendant is 
liable to the plaintiffs, as administratrix and administrator 
for the loss and damage sustained by the next of kin of the 
deceased, in their means of support by reason of such injury 
and death, if any such loss or damage has been proved by 
the evidence.” 

The appellant insists, that this instruction “requires 
of appellant a greater duty than is imposed by law; and that 
it assumes, that appellant was negligent in regard to the 
greater duty; and that the instruction told the jury, that 
the negligence inferred, constitutes a prima facie case of 
negligence.” It is true, the instruction is incomplete as an 
abstract definition of appellant’s statutory duty in regard to 
warning signals at highway crossings; that the definition 
leaves out of consideration appellant’s right to comply with 
the statutory requirements (page 2) 
ef continuous warning, within the eighty rod limit, by 
vlowing the engine whistle part of the time, and ringing the 
bell a part of the time before reaching the crossing; but it 
must be pointed out, that this feature of appellant’s duty 
was not involved in the case, as it is clear from the evidence, 
that the only compliance with the statutory requirement of 
continuous signaling or warning of the approach of the train, 
which appellant sought to prove, was the continuous ringing 
of the engine bell; and this constituted the real uncontro- 
verted question in the case. The appellant produced the 
testimony of three witnesses on this point. J. E. Hurley, 
the locomotive engineer who was in charge of appellant’s 
train, testified as follows: “As I approached Derby the bell 


on my engine was ringing. It began to ring after I sounded 


the station whistle. That was a mile from the station. It 
continued to ring until after we had the accident, and 
stopped, and backed up.” The fireman on the engine, F. 
Huber, testified, that as the train approached Derby that day, 
the bell was ringing, but he could not say for sure, where 
it was turned on. The other witness, who testified he heard 
the bell ringing, was C. B. Taggart, express messenger on 
the train, who said, he observed the bell ringing as the train 
went over the crossing, but did not hear it back of that. On 
the part of the appellee, Ralph Pierucinni, the driver of the 
Ford Sedan, which collided with the train, testified posi- 
tively, that no bell was ringing as the train came down the 
track; a number of other witnesses who were in position 
to hear the bell, also testified, that they did not hear any 
bell ringing as the train approached the crossing. The 
incomplete definition of appellant’s duty in the instruction 
was therefore harmless error. It was not error to instruct 
the jury that proof of the non performance of a statutory 
duty was prima facie evidence of negligence. C. E. I. RR. 
Co. vy. Moschell 193 Ill, 208. The instruction is somewhat 
inartificially drawn, but when considered in connection with 
the evidence in the case, it is substantially correct as a state- 
ment of the law applicable (page 3) 

“a the evidence, and of appellants’ duty. On the question of 
due care, which the law required of the deceased, the require- 
ment in the instruction is, that he must have been in the 
exercise of due care at the time of the injury, and imme- 
diately prior thereto; this has been repeatedly held sufficient, 
en that point. Peterson v. C. T. Co. 231 Ill. 324. Krieger 
v. A. E. C. R. Co. 242 Ill. 544. There was no error in the 
denial of the appellants’ motion to allow the jury to view 
the premises, or place where the collision occurred 

For the reasons stated, the judgment is affirmed. 
Judgment affirmed (page 4). 
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| October Term, A. D. 1924 a cy &> ¢ ] AY a 6 3 
go fed © ellie 


INewanee Securities Company, a Corporation, Appellee, 
x ae 
vs” 


Augusta M. Glawe and-Elmer H. Glawe, Appellants. 
Appeal from Macon. 


NIEHAUS-J. 


In this case the appellee, Kewanee Securities Company, 


on March 5, 1924, had a judgment entered by confession for 
the sum of $1733.87 in the circuit court of Macon county. 
The judgment was entered on three judgment notes, against 
the appellants, Augusta M. Glawe and Elmer D. Glawe. 
Thereafter the appellants appeared in court, and made a 
motion to open the judgment; and for leave to plead their 
aileged defense to the notes and power of attorney upon 
which the judgment was based; and in support of their 
motion, filed the affidavits of Elmer D, Glawe and Augusta 
MM. Glawe. The motion was denied by the court; and this 
appeal is prosecuted from the order denying the leave to 
plead in defense. It is sufficient to say concerning the 
questions presented on appeal, that the matters set up in 
the affidavits filed in support of appellants’ motion, pre- 
sented a sufficient prima facie showing, that the signatures 
cf the appellants to the notes were obtained by fraud. 
Section 10, of the Negotiable Instrument Act provides, that 
if any fraud or circumvention be used in obtaining the 
1aaking or executing of any promissory note, such a defense 
may be availed of against any assignee of the note, as well 
as against the party committing such fraud. Delfosse vy. 
IWendall, 285 Ill. 501. The motion should therefore have 
been granted, and leave given the appellants to plead their 
defense. The order of the court denying the motion is 
therefore reversed; and the cause is remanded with direc- 
tions to grant the motion of the appellants, and allow them 
to plead. 
Reversed and remanded with directions (page 1). 
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October Term, A. D. 1924. 


W. W. Watts, et al., Appellees, 


vs. 





The Moving Picture Machine Operators, etc., /et al., 


Appellants. 
Appeal from Sangamon. 


NIEHAUS, J. 


In this case, W. W. Watts, who is the owner of the 
Princess Theatre, the Gaity Theatre and the Vaudette 
Theatre, and Harry T. Loper, the owner of the Lyric 
Theatre, all located in the city of Springfield, filed a bill in 
equity in the circuit court of Sangamon county, against the 
appellant Moving Picture Machine Operators Protective 
Union, Local 323 of Springfield, Ill., International Alliance, 
Theatrical Stage Employes and Moving Picture Machine 
Operators of the United States and Canada, referred to in 
tie bill for brevity, as the Union. The bill alleges, that the 
appellants and divers other persons unknown, entered into 
a conspiracy and confederation, to boycott and injure the 
Motion Picture business of the complainants by means of 
picketing, which involved intimidation by threats of the 
employes and patrons of the theatres; and acts of violence ; 
and alleges specific and overt acts of violence and intimida- 
tion, carried out pursuant to the alleged conspiracy, which 
resulted in irremedial injury to the theatre business of the 
complainants. The bill prays for an injunction to restrain 
and prohibit the alleged picketing and boycott. A temporary 
injunction was granted, which restrained the appellants, and 
all persons acting, and affiliated, with them, from: 

“1. In anywise, by force, threats or intimidation, inter- 
fering with, obstructing or stopping the business of com- 
plainants of their servants or employes in the maintenance, 
continuance and operation of their businesses. 

(2) From compelling, inducing, or attempting to com- 
pel and induce, by threats, intimidation, force, physical 
violence or other unlawful means any of complainants’ em- 
ployes to fail or refuse to work for them or either of them 
or to leave their service (page 1) 

(3) From preventing or attempting to prevent any 
person or persons, by threats, intimidation, force or physical 
violence, from freely entering into or continuing in the 
service of complainants. 

(4) From preventing any person about to become a 
patron of complainants, by threats, intimidation, force, 
physical violence or other unlawful means, from freely enter- 


ing the respective theatres of complainants. 
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(5) From compelling or inducing or attempting to 
compel or induce, by the use of threats, intimidation, force. 
violence, fraud or coercion, any person or persons in the 
employ of complainants to leave such employment. 

(6) From congregating about, in or near the theatres 
cr property of complainants, or either of them, for the 
purpose of threatening or intimidating or annoying the 
pedestrians and patrons entering or about to enter the places 
of business of complainants. 

(7) From molesting, attacking, accosting, laying hold 
of or interfering with the emp!oyes and patrons of complain- 
ants, or from gathering and standing in front of the places 
ot business of complainants or in the alleys, approaches, 
entrances thereto, for the purpose, by their presence, of 
threatening, intimidating or annoying the employes of com- 
plainants or the patrons of complainants or any person 
desiring ingress or egress from or to the places of business 
of complainants. 

(8) From maintaining at or near the premises of the 
respective complainants any men or women for the- purpose 
of picketing or of intimidating by threats, demeanor, vi0- 
ience or coercion, or any unlawful means, any patrons, 
persons about to become patrons, or any employe or futarc 
employe of complainants, or either of them. 

(9) From directly or indirectly threatening, intimi- 
dating or coercing any person or persons for the purpose 
of preventing any such person or persons from attending 
anid patronizing the theaters of complainants. 

(10) From attempting, by threats, coercion, or intimi- 
dation, to prevent any person from freely contracting with 
or engaging in business with complainants, or either of them. 

(11) From organizing or carrying on or maintaining a 
boycott against complainants, or either of them, by threats, 
coercion, or intimidation, to induce prospective patrons of 
complainants, or either of them, to abstain from attending 
the theaters, or either of them, of the complainants.” 

Thereafter the appellants made an alternative motion 
to either dissolve the injunction or modify the same, which 
was denied by the court. Appellants also filed a demurrer 
to the bill, which was overruled by the court; and they 
elected to stand by their demurrer; the court thereupon 
made the injunction permanent. An appeal was prayed and 
allowed. 

The contention on appeal, is confined to the questions 
raised by the motion to modify the injunction. Appellants 
motion to modify was directed particularly for a modification 
cf Item 8, of the restraining order; and this part of the 
1n0tion is as follows: 

“They move the court to modify the 8th item in the 


writ of and order of injunction, so that it be made clear and 
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definite that said order and writ of injunction does not forbid 
and prohibit the defendants from picketing in a peaceful and 
orderly manner upon the public streets of the city of Spring- 
field, and while (page 2) 

they are not guilty of any threats, violence, coercion, or any 
unlawful conduct towards the patrons of the complainants, 
or those about to become patrons, or towards their em- 
ployes.” 

And the restraining order Item 8 referred to, is as 
tollows: 

“From maintaining at or near the premises of the 
respective complainants any men or women for the purpose 
of picketing or of intimidating by threats, demeanor, violence 
cr coercion, or any unlawful means, any patrons, persons 
about to become patrons, or any employe or future employe 
of complainants, or either of them.” 

It is clear from the language used, that the picketing 
and intimidating against which the order is directed, is by 
threats, demeanor, violence or coercion, or of any unlawful 
means, which in law are considered breaclies of the peace, 
and does not refer to picketing of peaceful and orderly 
character. The question of peaceful picketing was not 
mvolved in the order, and a modification was not required 
to make it clear that it was not directed against peaceful 
picketing. But assuming that the order itself was not clear 
and definite on this point, it might be pointed out, that the 
only picketing against which the order could be considered 
as directed, would be the picketing complained of in the 
bill. The allegations in the bill in that regard, are as fol- 
lows: 

“That in pursuance of such confederating and con- 
spiracy, the said union, and the said members thereof * * * 
and divers other persons whose names are unknown to 
complainants, but whom complainants believe to be in some 
wise affiliated with said union, began and maintained a 
system of picketing of said theaters with pickets who went 
to and remained around or near to said theaters, and main- 
tained watch upon their respective employes thereof as they 
went to and from their work, and also by going to their 
homes and accosting them upon the streets, and by the use 
of approbrious terms, language, names, and epithets, by 
intimidation, by threats, by coercion, entreaty and divers 
cther ways endeavored to compel said employes to quit their 
employment; and said union and said individual defendants 
and others unknown to complainants did institute and carry 
on a boycott against said theaters, and the proprietors 
thereof, by threats, coercions, intimidation and picketing, 
and said pickets did by intimidation, threats, coercion and 
putting in fear, seek to prevent and did prevent persons 
cesiring to enter said theaters and each of them, for the 
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purpose of viewing entertainments therein provided, from 
so doing.” 

The allegations of the bill clearly show, that the picket- 
ing complained of, to which the injunction was directed, 
was not peaceful picketing. It is evident therefore that the 
matter of peaceful picketing was not involved in the con- 
troversy ; and it was not within the scope of the bill or the 
restraining order. The modification asked for by the motion 
was not only superfluous and (page 3) 
unnecessary, but outside of the subject matter of the suit. 
Therefore there was no error in the denial of the motion; 
nor in making the injunction order permanent. The decree 
is affirmed. 

Decree affirmed (page 4). 
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TH]. A. Kohler, P. A. Kohler, A. B. Kohler and C. E. Kohler, 
Appellants, 
vs. 


George Boomgarden, Appellee. 
Appeal from Ford, 


NIEHAUS, J. 


In this case the appellants, H. A. Kohler, P. A. Kohler, 
A. B, Kohler and C. E. Kohler, co-partners under the firm 
name of Kohler Bros., obtained a judgment by confession 
against George Boomgarden on three judgment notes in the 
circuit court of Ford county on October 22, 1923, for the 
sum of $898.01. The judgment notes on which judgment 
was based, had been executed by the appellee with a warrant 
of attorney to confess judgment, on Novy. 24, 1922; one note 
being for $200.00, due in six months after date; another 
note for $200.00, due Dec. 15, 1922; and the third note for 
$420.70 became due eight months after the date. After the 
entry of the judgment, the appellee made a motion to open 
up the judgment, and for leave to plead in defense, which 
was allowed. Thereafter he filed the general issue, and four 
special pleas. The first special plea alleges, that the notes 
were obtained by the appellants by fraudulent representa- 
tions; the second special plea also avers, that the notes were 
cbtained by fraudulent representations; also, that he signed 
the notes ynder duress. The third plea alleges, that there 
was no consideration for the notes; and the fourth plea 
constitutes a claim of set-off. The appellee alleges in the 
fourth plea of set off, that the appellants owed him $200.00 
tor 200 bushels of oats delivered by the appellee on August 
15,1919. The trial of the case resulted in a verdict in favor 
of the appellee, and against the appellants, for $56.86. This 
appeal is prosecuted from the judgment (page 1). 

It is contended on appeal, that the evidence does not 
sustain the verdict ; and that the verdict is manifestly against 
the weight of the evidence. The court instructed the jury, 
at the conclusion of the evidence, that the appellee had failed 
io prove, that the notes in question were obtained by fraud; 
also that the appellee had failed to prove, that the notes were 
obtained from the appellee by compulsion or duress. The 
cnly issues remaining to be passed on by the jury, were want 
of consideration, and the claim of set-off referred to. The 
tudebtedness for which the notes appear to have been given 
was a balance resulting from numerous busines transactions 


between the parties, from March 22, 1919, to January 1, 
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121; and for which a statement of account had been ren- 
dered by the appellants to the appellee, in December, 1921. 
Concerning correctness of this statement, the appellee in 
his brief, makes the following reference: “The statement 
of account given by appellants to appellee, was correct, 
except, that he was not credited with 1000 bushels of oats, 
that he had delivered to appellants. So as stated by appel- 
iant, in his argument at page 16, that the main question of 
fact in the case is whether appellee delivered to appellants, 
oats for which they did not give appellee credit, is correct.” 
From the foregoing comment it is evident, that the contro- 
verted question on the trial had reference to the delivery of 
oats to the appellants in the year 1919 or in 1920 for which 
appellee did not receive credit. The evidence in the record 
makes it apparent that the appellee did not establish this 
claim of set-off; and that on this issue the verdict is mani- 
festly against the weight of the evidence; nor is there any 
1easonable theory of appellee’s right to recover $56.86. The 
judgment is therefore reversed and the cause remanded. 


Reversed and remanded (page 2). 
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Edward F, Campbell, ) Appeal from DeWitt. (~ a 
Administrator of vy 
the Bstate of Horace 4 
Barnett, deceased, : of 


Appelitant , 


A 
4, 


Niehaus, J. : ee 


This is an appeal from a judgment recovered by 


9371.4. 664 


the appellee Luther J. Hall, in the circuit court of DeWitt 
county, against the appellant, Edward F. Campbell, as administra- 
tor of the estate of Horace Barnett, deceased. The judgment 
is based on a claim of the appellee filed against the estate of 
the decesses, and which consists of a promissory note of the 
deceased, for the sum of $10000.00, payable one year after date, 
with interest. The case was tried de novo in the circuit court, 
on appeal from the county court. 

It is contended by appellant: 1. That the note 
was not executed in the life of the maker, or by the maker. Be 
That there was no delivery by the maker; nor acceptance by the 
payee, in the life time of the maker. 3. That there was a 
failure of consideration. 4. That the maker was not mentally 
competent to transact business at the time of making the note. 

5. That the maker was unduly influenced by Luther d. Hall, and 
his wife Ada Hall, and others, to execute the note. 6S. That 

Ada Hall was not the duly authorized agent of Luther J. Hali, 

and had no lawful authority to transact the business for her 
husband. 7. That the note was handed to Luther J. Hall by his 
wife, Ada Hall, after the death of the maker. 8. That the note 
was intended as a gift and was therefore void. 9. That the note 
was testamentary and void, Because not in compliance with the 
Statute of Wills. 10. That the note was intended as a substitute 


For: e-wili, and void as a testamentary instrument. 
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Concerning these contentions it may be ssid, that the 
evidence in the record tends to show, thet both the apnvrellee and 
his wife rendered many and verions services for the maker of the 
note, Horace Barnett, especially,durinr the last years of his 
life; and during sickness and health; and particvlerly in the 
last sickness preceding hig death, #hen ne Lived at tne sprellee's 
home, and was cared for there; snd thet the note wes given by 
Barnett to compensste for such services. The evidence also tends 
to show, that he made out the note himself, and delivercd it to 
appellee's wife tor thet purpose. The evidence sla9o tends to 
show-that the deceased maker at thet time, vas mentally competent to 
transsct the business in wrich he wes engesred. %n the avestion: 
of the proof however, sttention must be called to the fact, thst 
at the instance of the appellant, at the close of the case, the 
jury were directed by the court, to mexe certain specisl findings 
concerning certsin controverted questions of facts; and the jury 
returned these specisl findines into court vitn their verdict.The 
specisl findings sare as follows: 1. *sg3 tne note sued on delivered by 
Horsce Barnett in his Life time to the plaintitf, or his duly 
authorized szent for thst purpose? Answer : Yes. 2. #asgs Horace 
Barnett at the time he signed the note sved om oft sournc mind «and 
memory? Answer: Yes. 2. %s3 said Horses Barnett induesé to 
mace ssid note by reason of undue inflvence prseticed veon him 
by either said Luther J.Hell or his wife, Ads Hall? Answer: Wo. 
These special findings sre conclusive upon the msin controverted 
issves submitted to the jury by the avpellsant, and are binding 
vpon this court; inasruch as there was no motion made in the 
conrt below, to set aside the special findinss; and no error hes 
been assinzed on these special findinrs in this court. 3rimie 
v. Belden Manf. Jo. 257 11. 11. In this condition of the record 
therefore, it must be considered that the reneral verdict is in 


conforrity with the ultimate facts as faund by the svecial findings. 


The appellant also urges a number of objections to each of 


the instructions fiven for the sppellee, most of which are purely tech- 
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nical and hypereritical. It would serve no useful purpose, and 
wouli extend this opinion to an unnecessary and burdensome length 
to discuss the objections in detail. The instructions taken ale» 
together as a series are substantially correct statements of the 
law, as applying to the facts in controversy; and the jury could 
not have been misled into any misconception of the law concerning 
the question of the asency of appeliee'a wife; Or sonoerning 
the delivery of the note. Shaw v. Camp 160 Iil. 425; Maule v. 
Maule 318 111. 129; Standard Trust Co. v. Carison 315 Ill. 451; 
see also Yazel v. Palmer 81 Ili. 8&2. We find no reversible 
grror in this feature of the case. 

It is particularly contenied, that the court erred in 
instructing the jury to allow interest on the note in question 
at five percent from the date of the note, in the event they 
founi for appellee. There was no error in this instruction- 
inesmuch as by the terms of the note, it was to draw interest 
From its date, without stating the rate of interest; and theree 
fore the legal rate would be presumed to have been intended by 
the maker. It is also contended, that the court erred in allow- 
ing Ada Hall, the wife of appeilee, to tastify. It is auf= 
ficient to point out concerning this contention, that ahe was 
not called as a witness to testify for her husband, but was calle 
ed to rebut a conversation attributed to her by Lyman T. Barnett, 
who Was a aitness for appeliant, and one of the brothers and legal 
heirs of the deceased; and the conversation testified about by 
Lyman T. Barnett, was a matter that had no bearing on the issues 
“tn the ose; and was wholly immaterial in the determination by 
the jury of the ultimate fasts. Under these circumstances, even 
if the wife was incompetent, as a witness, the admission of her 
testimony would not be reversible error. The record does not 


disclose any reversible error.; and the judgement is therefore 
affirmed. 


Affirmed. 
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The People of the State of Illinois, 
ex rel David Norris, Commissioner 

of Highways of Kinderhook Township, 
being Township Fourth South, Rmege a 
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Appellants, Appeal from Pike. 


4 
James CiGay,James Inman and L 
W.Meyor, Commissioners of th 
Island Levee Drainage Dis 


the Counties of Adams, Pike and 
Calhoun, tin tne State of Illinois, 
and by virtue of the office, 


Commissioners of Me€raney Creek 
Sub-District of.said Sny Island 
Levee Drainage District, 


Appellees, 


© 

ot 
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a 


Niehaus,d. 

In this case, a petition for mandamus was filed 
by The People, etc., ex rel. David Norris, Commissioner of 
Highways of Kinderhook township, and Frank Saxbury, Commissioner 
of Highways of Cincinnati Township, im the county of Pike, 
against the appellees Jemes C.Gay,James Inman and Layo #.Meyer, 
Commissioners of the Sny Island Levee Drsinage District, and ex 
officio commissioners of McCraney Creek Sub District of ssid Sny 
Island Levee Drainage District. The petition alleres, that the 


MeCraney Creek Sub District was duly organized in the county 


court of Pike county under the provisions of the Levee Act; and 
that the appellees by virtue of their offices ss commissioners of 
the Sny Island Levee Drsinsge District sre the duly authorized 
commissioners of said Sub District; "that there is and has been, 
for more than twenty years last past a public nighway of the width 
of sixty feet running east md west on the township ] ine. between 
sections tnirty-three (33) ond thirty four (24) in ssid Yinderhook 


township, and sections three (2) and fovr (4) in said Cincinnati 
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township, which said public highway, prior to the committing of 
the grievances hereinafter mentioned, was in food repair and 
accommodated all public travel. 

That the purpose of the organization of ssid McCraney 
Creek sub-district was to excavate a channel and construct levees 
on either side of said channel, in order to confine the waters 
of said creek within ssid channel and between said levees; that 
the then commissioners of said McCraney Creek sub-district after 
the organization of said sub-district and prior to the year 1922, 
made and excavated, or caused the same to be done, a large drain- 
age Gitch,to-wit, of the width of fifty feet and of the depth 
of eicht feot, over and across said public highway on the south 
side of ssid section thirty-four and the north side of said sec- 
tion three, near the southwest corner of said section thirty-four, 
which said drsinage ditch crossed said public highway at a point 
where there was no channel depression or water course. 

That said commissioners of said sub-district made and 
constructed or csused the same to be done, a large levee, to-wit, 
of the heignt of 12 feet, across said public highway, about 75 
feet west from where said drainage ditch crossed ssid publie 
highway; thst the then commissioners of said sub-district slso 
constructed or ecsused the same to be done, another levee of large 
dimensions, to-wit, of the heizht of 10 feet, across ssid public 
highway, at a point about 80 rods east of the southwest corner 
of said section thirty-four, and that across said public highway 
and immediately east of the levee last aforesaid, they constructed 
another drainage ditch or channel across ssid public highwey at 
a@ point where theretofore there had been no channel, depression 
Or Water course which ditch and channel last aforesaid was con- 
structed for the purpose of caring for the waters that were con- 
veyed to that point throngh and by means of a ditch or artificial 
water course constructed by said commissioners and extending 
east On the north side of said public highway to near the sovth 
east corner of said section thirty-four, thence north a distance 
of about 80 rods. 

Theat the excavation of said two ditches and the con- 
struction of the two leeves aforesaid scross and over said public 
highways rendered the same impassable and unfit for public travel: 
that said commissioners of said McCraney Creek Sub-district ate 
tempted to restore said highway to a condition suitable for pub- 
lic travel, and constructed an avnproach of earth on the west gide 
of ssid levee crossing said highway near the southwest corner of 
said section 44, wnich seid approach when completed wss s0 steep 
and so improperly constructed as to render said hignhwsey on that 
account unfit for public travel. 

Thst said commissioners of said sub-district also con- 
structed and erected s wooden trestle work extending from the 
top of the levee last aforesaid in an easterly direction to the 
west bank of said drainage ditch or channel, wnich said trestle 
work is supported by four bents of wooden pilins, driven into 
the ground, which bents sre a long cistance, to-wit, sixteen feet 
apart, and that the ends of the wooden stringers rest uoon seid 
bents or piling, and across ssid strinsers oak boards sre laid 
as a flooring; that said piling sand stringers are insutficient 
both in number and in size, and ssid strincers are not of suf- 
ficient strength and not sufficient in numder to carry and sup- 
port the weight of the loads and the mchinery which prior to 
the construction of said drainage ditch and levees were accus- 
tomed to travel on and over said highway. 
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That the east end of ssid trestle work connects with 
an iron or steel bridge of the length of 49 feet, which said 
bridge is supported at either end by two iron tubes, 18 inches 
in diameter, and each of said tubes is held in place st the bottom 
by setting or driving posts into the ground a shallow depth, to- 
wit, three feet, and said posts extending up into ssid tubes, a 
short distance,to-wit, three feet; and said tubes filled with 
concrete above said posts; that at the esst end of said bridge 
there are no abutments or retaining walls, and planks are plsced 
on the east side of and against tne two iron tubes wnich support 
the east end of said bridge, and the earth from which the approach 
to said bridge at the east end is constructed pressing sgainst 
said boards has caused said tubes to lean so thst they do not now 
stand in a perpendicular position, as they were originally placed; 
that said tubes are improverly placed and constructed in this 
that said posts are now exposed to the air and elements, am will 
within the course of a few years rot away and leave said tubes 
without any support; that the floor of ssid bridge is constructed 
of two inch thick oak lumber, which boards sre insufficient in 
thickness and in strength; that the stringers in said bridge sre 
insufficient, both in number and in strength; that the planks 
on the trestle approaches is strone enoufh to carry a gross truck 
load of two tons, and on the bridge prover s load of 2-3/4 tons, 
whereas the thickness of the plank on seid trestle and bridge and 
the spacing and strength of the stringers beneath said trestle 
and bridge should be spch as to carry a, fifteen-ton load; that 
all of the steel parts of said bridge are not sufficient in size 
and strength to carry and support the maximum loads which bridges 
along public highways are accustomed to be called upon to support 
and carry; thst said bridge is insufficient in this that it has 
a rosdway of twelve feet, whereas the minimum width permitted 
under the rvles and regulations of the State piles Commission 
of the State of Illinois, is a width of sixteen feet. 

That the approach to the east end of said bridge is 
constructed from earth, and the grading is so steep and has been 
constructed in such an improner manner, that it is impossible 
for a loaded vehicle to reach said bridge from the east; that 
the failure to build abutments or retainines walls at the east end 
of said bridge has caused or permitted the west end of the earth 
approach to wash and wear away to such an extent that it is im- 
possible for a vehicls to pass from said bridge onto ssid avproach 
or from the approach to said bridge. 

That said commissioners attempted to restore ssid high- 
Way to a condition for public travel at the point where said 
drainage ditch was cut across said highway immediately east of 
said east levee, by erecting and placing there a bridge composed 
of wood and iron; that the materials composing said bridge are 
weak and insufficient in size and strength, anc the bridge is so 
carelessly and improperly constructed, that it is wholly insuffi- 
cient and inadequate to meet the requirements of the public in 
carrying vehicles and loads on and over said bridge; that by 
reason of the facts as hereinabove set forth, both of said bridges 
and ssid trestlework are dangerous and unsafe for public travel; 
thst said bridges and said trestlework fail to comply with the 
law and the rules and regulations of the State Highway Department 
of the State of Illinois." 


The prayer of the petition is for an order to direct the 


appellees as commissioners of the McCraney Sub-district to vrocecd 


forthwith to rebuild sand reconstruct both of the avproaches to 
the highway bridge in question; and to rebuild and reconstruct 


the trestle work, and the bridge of materisl of sufficient size 


and strength to restore the public highway referred in the peti- 
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tion, so as to be in a safe and usable condition, as it was 


prior to the time the construction of the drainsge channel and 
ditch which was cut through the highway; and to require the 
bridges and trestle and approaches to be so constructed as to 
comply with the laws and rules and regulstions of the State 
Highway Department concerning bridges constructed for highway 
purposes. The petition also contains a prayer that the anpel- 
lees, as commissioners, snd their suscessors in office be re- 
quired to keep and maintain the approaches, trestle, and bridge 
ina reasonable condition of repair. 

The appellees filed an answer to the netition, snd 
thereupon there was a hearing by the court of and conecerninse 
the matters alleged in the petition. The evidence taken 
clearly establishes the fact, that the bridge in westion, as 
well as the trestle, and the earth approaches thereto, do not 
meet the requirements of a, safe and proper bridge for the restgra- 
tion of the highway to cublic use for tratfic and travel; and 
do not comply with the requirements fixed by the rules and reeu- 


lations of the State Hishway Department for the construction Of 
sete and usable bridges for highway purposes. The lack of safety 
and strength of the bridge and trestle in controversy, end the 


leck of durability and proper construction of the avprosaches to 
the bridge, are delineated by the testimony ot Wesley 3.Walraven, 


a structural engineer connected with the Hichway Division of the 


department of Public Works and Buildings, who insvected the bridge, 


trestle and appeoaches in question, at the instence of the Stste 
Highway Department. His testimony, concerning this festure of 


the case, is as follows: 


"When I insvected the bridge the condition of 
that so-called wing wall was mach the same as in the 
Picture, Exhibit 2. The tube on the south side of that 
same approach is much the same type of general construc- 
tion. ‘The effect of flood wseters on that embankment 
of earth at the east end of this bridge would be ea large 
tendency to erode into the bank. From my inspection 
at the time I was there, I found that the earth fill at 
the east end of the bridge was about nine feet wide, 
and it was quite evident that the north stde of the fill 
had slovened otf, due undoubtedly to erosion from the 
Water. Nine feet would be the width of the traveled 
right of wey. The minimum width of a bridge permitted 
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under the specifications of the State Highway department 
is sixteen feet clesr rosdway. ‘The reason of thst re- 
quirement is to permit the safe passsge of two vehicles. 
The most common material used for the construction of 
an abutment and wing walls of bridges of this character 
is reinforced concrete. * Those fastenings of the 
floor beams to these verticle posts are not made in ac- 
cordance with the specifications and requirements of 
the State Highway department, in this resvect: The 
specifications of the State eTehany devartment state 
that when tield connections are made with bolts that 
the bolts shall be turned to a.drivine set, snd that 
the filed bolts shall be roesmed. These holes are 
quite evidently not reamed, and the bolts were not 
turned bolts, and were not turned to a drivine set. 
The thickness of the metal in the verticals is abont 
one fourth inch, which is less than the minimum allowed 
by the State Highway specifiestions, for minimum men- 
bers. Thet is a minimum member. Between the fort 
feet as I have stated there are two intermediate Foor 
beams. Running along with the bridge are placed 
stringers, four of Which are of the "I" beam section, 
and two of which are of channel section. These 
gtpingers carry thse load from floor beam to floor beam. 
Those fastenings at the lower end of those per- 
pendicular posts in this bridge do not comply with the 
requirements of the State Highway department. * 
This renee fails in other particulars than those al- 
ready stated to comply with the state specificstions. 
The clear rosadwey is only 12 feet instead of a 
minirom of 16 feet required for bridves over ten feet 
in length; the longitudinal stringers of the steel 
span will ssfely carry a conservative load of only 
11.78 tons, instead of 15 tons as_ required by the 
specifications. The trusses should be @esicned ¢if- 
ferently; the universal losd should be 125 pounds per 
euner® foot of the roadway surface. fi have calcula- 
tions showing that the stress in the center penel of 
the lower chord of this bridge will be 431,100 pounds, 
while the rivets in the end of the member will carry 
only 27,450 pounds. The steel span is surported on 
steel tube abutment, which is in direct violation of 
the specifications. 
The section tube at the east end of the bridge 
appears to be inaccurately filled, snd is leaning out 
of line. The east approsch grede is very steep and 
narrow and in poor condition at the end of the bridge 
and has been raduced to about nine feet width, snd is 
dangerous for travel in certain weather or at nifnt, 
ane esvecially so when coated with ice. “he abutment 
is not surported althouch the specifications require 
that all abutments be suprortsd with earth approsch 
fillers in plses. There are no wine walls st the east 
end of the brides. The earth fill is held insecurely 
in plsce by a few posts tied with strands of wire,back 
of whiecn has been placed a quantity of stones. At 
flood stages the approach fill is subject to srosion 
by the water, and the anproach is in a danrerouvs @ondi- 
tion to travel. The cover plste of the end post and 
upper chord is only one-fovrth inch thiek yhile the 
specifications require a minimum of 5/16 of an inch. 
The cussett plstes sre one-fourth inch thick, while 2/8 
gussetts sre required. The channels of the end posts 
and upper chord are five inches deep, while s minimum 
depth ot,six inches is required for channels in minimum 
member. ~** The metal in the posts is one-fourth inch 
thick, instead of the required minimum of 6/16 inch thicx. 


. 
" 
io 
Pee fy 
Vay 
a 
* 
‘ 
> 











tg a a se 


re oe 








es 


ty ee 
baie i) 


















: : hi MESO 
: | ee eige 
. oa ve Oe ae 
es re ‘ie 
me ia! 
te + 
5 a 


The lower laterals should be bolted to the stringers at 
each intersection, the right hand end of one tloor beam 
to the left hand end of the other floor besm disgonally 
across the roadway, and not ths beam parallel with the 
beam of the roadway, but running diagonally to the cen- 
ter line of the roadway.-~ 

These Ioterals are put in there to stiffen the 
bridge. The permanent lower laterals shovld be bolted 
to the stringer. The laterals on this bridre are not 
so fastened. The svecifications require that the top 
chords of the Lower trusses shall be securely braced at 
the channcel points by means of knee braces, or solidly 
and aepees | connected to the floor beams. ‘The vunper 
chord should be braced ast gach channel point by menns 
of so-called knee braces which extend in a direction at 
‘fight angles to the center line of the rosdway running 
from the top of the top chord down and onto ‘he ends of 
the floor béams, otherwise it forms a triangle on the 
outside of the post thereby bracing the post. Yhis is 
&@ low truss bridge. ithe points of contact of the verti- 
cal posts are to tne diagonal posts with the top chord, 
that is, those knee braces connect the top chord with 
the top of the vertical posts. These knee braces are 
not erovecee on this bridge. I regard them as an es- 
sential part of the bridge in order to constitute stress. 

The specifications require thet the outstanding legs 
or angles used for vertical posts shall not be less than 
three inches, and in this oridge the outstandine legs or 
vertical posts sre two inches. 

The cherd chsins on the steel truss is composed of 
two three-inch chains, instesd ot two five-inch chsins. 
the floor is of two-inch material, a totsl of two inches 
thiek, instead of sa minimum of three inches, as prescrib- 
ed, regardless of how closely the stringers are placed. 
The planks sre not of uniform leneth, and the ends are 
not laid in a straight line. They will not support with- 
out undue stress a truck weighing more than 2.12 tons, 
total waight., The specifications state that the maximum 
pitch of rivets in line of stress for members shall not 
be more than 16 times the thickness of the outside plate. 
In this ih the ovtside plate is one-fourth inch 
thick, therefore the rivets should be placed not more 
than four inches apsrt, however the rivets in the cover 
plates are six inches apart. In the main members the 
end tube plates have a Length not less than the distance 
between the lines in the main members. ‘The end tie 
plates have a lensth less than the distance between the 
lines connecting them to the flanzes in the lower chord. 
Bach end of each bottom plate is connected to the flanges 
or member by only two rivets instead of by not less than 
four, according to the specificstions. There should be 
at least two rows of two cross rivets in tnis structure. 
Where bolts are used in place of rivets, the holes shorld 
be reamed parallel and the bolts furned to a driring 
set. At the top end of one of the center shannel disfon- 
als in the south truss one of the filed bolts is missing; 
ahr te is evident that the hole had been punched and made 

fe) te 


Relative to the wooden approach to the bridge and 
the bents under tnis trestle work, beginning at the west 
end of the stesl truss, we heve first a bent “nich is 
fourteen feet three from the center line of the tubes; 

a@ second bent 15 feet from the center line of the first 
bent; and then the third bent 15 feet threes to the 

fourth, 14 feet seven, to the fifth snd last bent, which 
is 15 feet six inches. The last bent is what we mirnt 
call the abutment bent, it is tne end of the trestle 
structure. The total length of that trestle structure 

is 74 feet 9 inches from the center line of the west bent. 
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In that distance there are 5 vents, with 3 piling in 
each bent. Those piling are on a slope from the west 
and down to the stream, so that they et in height 
from perhaps three feet to eight feet. hose piling 
are somewhat irrefulsr in size, but would average 
about 10 inches in diameter. I cannot tell from in- 
spection the depth to which pe | are driven. The 
otrenats of the floor and the strength of the stringers 
would depend on the depth to which those piling have 
been driven. 

In this structure, a table cap 12 inches by 12 
inches is plsced upon the piling in each bent. On 
that cap, longitudinal stringers, apvarently fir, of 
the actual section 13 1/2 x 3 5/8, or a 4 x 14 nominal 
section. There are five ofthese stringers to each 
bent ;two on the outside, avvroximetely 12 inches 
center to center, and three intermediate. These 
stringers average three feet apart, sand are supported 
by resting upon the caps. The wood stringers at the 
east end of the esst bent rest unon a timber which is 
placed along the lower flange of the and floor beam 
or truss. That timber_is avproximately 4 x 6 inches, 
and is bolted to the "I" beam. Tnhst timber annears 
on the picture, Petitioner's ixhibit 5. It shows it 
is attached to the "I" beam by bolts. Six bolts are 
shown in the picture. There is approximately four 
inches space for the east end of those stringers. I 
shovld consider four inches of bearing for a timber 
stringer as rather insufficient besrine, especially 
when that bearing is upon a block. 


The security and streneth of that depends vpon the 
firmness and strength of the bolted timber upon which 
shay rest, but I shovld assume that the block slong the 
stringer was strong enough of itself. In the event of 
decey it would be quite apvarent thst the end of the 
stringer would slip down. On top of those stringers. 
floor two_inches thick, are vlsced. Their maximum 
width is 12 inches. The spsns of those trestle vents 
vary. I measured the distance center to center of 
those bents, and I found them to vary between fourteen 
feet three as a minimum and fifteen feet three as a 
maximum, and the distance between the suvports will 
slter the stress calculations for a given system of 
loading. In da et ceo to determine the maximum load 
which that ad barat will carry I hsd to assume a dis- 
tance center to center. I did not assume the meximum 
center to center, and therefore my results vary. Assum- 
ing a span center to center of fifteen feet three, and 
assuming a two inch plank, total thicxness, I am not 
speaking of two-inch nominal section, assuming the 
dead load of the plank and the lead load of the strin- 
gers, I computed the maximum engine allowed on those 
stringers to be 10.25 tons. ‘This is based upon an 
example that has been borne out by the best practice 
end by the experience of trained investigators that 
with a truck similar to the trucks in present use 
coming upon a floor system such as has been here de- 
seribed, that the load on the rear wheel will be 
distributed as to two stringers, that is the two reer 
wheels loads will be carried by four stringers. * 

I figured that the maximum load which shopld come 
vpon that bridge should not exceed 10.25 tons enrine 
load, plus the net losd of the stringers themselves. 
Concerning the floor, comvuting the stresses, I find 
thet the maximum engine load, the maximum weicht of 
the entire truck which should be allowed on this 
bridge should be 2.12 tons plseed upon the plsnkxs. 
The stringers themselves are strong enouch to carry 
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a 10.4 ton truck. My first computation went to the 
matter of stringers, and my last computation goes to 
the matter of the floor. I did not compute the load 
which plank on the steel structure would carry. I 

was then referring to the plank on the trestle. 

There are six stringers on the bridre, and five on the 
trestle, making the space center to center greater on 
the trestle, which decreases the carrying capacity, on 
the trestle. 

However, I know from calculations which I can 
verify that the load which the plank on the bridge 
structure proper should not be loaded beyond three tons. 
The state specifications require a minimum of three 
inches in thickness of plank on bridges of this char- 
acter. The three inch plank is 21/4 times the arenes 
of a two inch plank. Thet being trve, 9 truck weigch 
of 4 3/4 tons or 4.77 tons could be vged on this bridge 
if there were three inch planks instead of two-inch on 
the trestle. Assvmine thet it had the three-inch plank, 
the minimum reauirements of the state law sre for a 
15 ton concentration, and 4.7/7 taxen from 1b wovld be 
10.223 tons short, not to spead of the fact that the 
stringers should be pleced not farther apart then 2 feet 
6 inches, and tnese sre 4 feet apart. I should say a 
twelve ton weight of engine will aversaze abovt what is 
used in this section. The total weignt of engine that 
this bridge as now constructed, would safely carry is 
2.12 tons. 


The birdge wovld carry the average load of wheat.” 
The court, upon considerstion of the proofs,entered 


an order requiring the appellees, as commissioners of the Sub- 
district, to forthwith proceed to restore the public highway in 
question to a condition which would be safe for rublie travel, 
and for the usval traffic thereon, by reducing the grades, and 


widenines both of the earth aprroaches to the oridge in question, 
to such sn extent, that they will be made fit for nizgnway purposes, 
and that they also re-construct the wooden trestle connected with 
said bridge; that the stringers and flooring thereof will be of 


sufficient strength and size to maxe safe the public travel across 


and over the trestle work; and thst they also re-constrvet the 


bridge in question, so that the stringers sand the floorine of the 
bridge would be of sufficient size and streneth to supvort and 
render it safe for pudlic travel tnereon, and over the same; also 
that the west end of the earth approach, which connects cies the 
bridge in question, be so constructed, thst the earth constituting 
the approach will be retained in place; and so as to render the 
aprrosch at the point where it connects with the pnridge safe for 


public travel. The court denied the prayer of the petition,for 
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for the maintenance and repairing of the bridge, trestle and 
approaches, by the appellees. The commissioners prayed an appeal 
from the order of the court. 

When the commissioners of a drainsge district cut a 
ditch across a public highway, in carrying out their drainage 
plan, it is their legal duty to restore the highway to a fit 
condition for travel; and if such restoration requires the 
erection of a bridge, they must construct one, which meets the 
requirements of safe travel and traitrie on the highway. Gard v. 
Dolbesre 223 Ill. App. 496. i¥e are of opinion that the court 
was fully warranted trom the evidence, and did not err, in direct- 
ing the appellees as commissioners of the drainage district in 
question, to re-eonstruct the bridge, the trestle and approaches 
to the bridge referred to, so as to put es in ae safe and proper 
condition, so as to meet the requirements of traffic and travel 
and necessary for a restoration af the highway. Nor, was there 
any error in denying that part of the prayer of the petitioners 
for the maintenance and repair of the present bridce,trestle 
and approaches. 

The question of the maintenance and repair of tne present bridge, 


trestle and approaches is not now involved; snd does not srise 


until after the avpellees have constructed = bridge,trestle and 


approaches, which will meet the legal requirements of a restoration 
of the highway. 


For the reasons stated, the order snd judgment is aftirmed 


Atfirmed. 
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General No. 7794. Agenda No. 56. 
October Term, A. D. 1924. 
In the |matter of the Estate ) fd VY SOR Cs ee 
\ of Z Appeal from McLean. 


John Paul, Deceased. foe > 


4 


ra 
a 
Fi 


Niehaus, J. 


In this case Phil Wood, the executor named ina 
will of John Paul, deceased, filed his petition in the probate 
court of McLean county, to admit the will of the deceased to 
probate. Thereupon William C. Paul, the son of the deceased 
testator, who had previously had himself appointed administrator 
of the estate, appeared in court, and filed a motion to strike 
Wood's petition from the files; and in support of his motion also 
filed as affidavit setting forth certain facts, as reasons for 
the motion. The court denied the motion, and admitted the will 
to probate; an appeal was thereupon prayed and allowed, to the 
circuit court of McLean county. A motion was there made by the 
appellant William C. Paul, to require security for costs. This 
motion was denied; and the denial of the motion is assigned as 
error. The appellant thereupon renewed his motion, based upon 
the affidavit referred to, to strike the petition from the files. 
which the court also denied; and then proceeded to hear the testi- 
mony of the witnesses to the will, and the will was admitted to 
probate. This appeal is prosecuted from the orders and judgment 
of the circuit court in that regard. 

The transcript record does not contain the petition 
filed by Wood, but it is apparent, that he filed the petition be- 
cause he had been named as executor in the will. In view of this 
fact, this court cannot assume, that he filed the petition acting 
as the representative of some person who was a non resident; but 


must conclude, that he filed it in his own behalf, to have the will 
probated, to make effective his appointment as executor in accord- 


ance with the wishes of the testator. It is conceded, that Wood 
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is a resident of McLean county; and therefore Sec. 1 of Chapter 33 
of the Revised Statutes requiring security for costs, cannot be 
considered as applying to this proceeding. The motion for security 
for the costs, was properly denied. The other motion, to strike 
the petition for the probate of the will from the files, was also 
properly denied. The petition for probate of the will, not being 
set forth in the record, this court must presume, that it complied 
with all the requirements of the statute, and contained all neces- 
sary averments with reference to the parties interested, and state—- 
ments of facts pointed out by the statute, upon which the petition- 
er was legally entitled to ask, that the will in question be pro- 
bated. This presumption view of the matter is sustained by the 
fact, that no question is raised about the legal sufficiency of 

the petition, either in form or substance. The only question 
therefore, presented for consideration is, whether the affidavit 
filed, and the exhibits attached thereto, show any legal basis 

for sustaining appellant's motion. The affidavit states that 

John Paul died a widower, on the 30th day of December 1923, and 
that William C. Paul is his only surviving child and heir at law; 
that the deceased was a resident of Germany from August 1906 to 
April 1923; and that on the 28th day of June 1918 after the close 
of the war between the United States and Germany, the alien proper- 
ty custodian appointed by the President under the "Trading with 

the Enemy Act," determined that John Paul came within the: provisions 
of the act; and that he had the status of an alien enemy there- 
under; and that he therefore seized certain personal property, 
panels notes, and a mortgage securing the same amounting in value 
to over $10000.00; that the property seized, was all the property 
the deceased had in this country at that time. The affidavit also 
sets up certain proceedings in the circuit court of McLean county 
in relation to the foreclosure of the mortgage by A. Mitchell 
Palmer the alien property custodian; and the report of the 

Master in Chancery; and Court orders in relation thereto, in which © 


the right of the alien property custodian to foreclose the mort- 
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gage, and to acquire the property under the act referred to, were 
sustained. None of these matters however, have any relevancy to 
the right of the petitioner to file his petition for the probate 

of the will in question. The record also shows, that the will 

in question was made in April 1923, after the deceased had returned 
to this country, and had again become a resident thereof, claiming 
citizenship; and after the treaty of peace between this country 
and Germany, restoring friendly relations between the two countries 
had been signed, and ratified by both countries, and had become 
effective. The will was made under the same conditions therefore, 
as if there had never been a war between the United States and 
Germany. John Paul's legal right to make the will cannot be question-— 
ed on that ground. Nor did the fact that there hed been 2 war with 
Germany, which occasioned the seizure of his property, affect 
Paul's right to make a will, nor affect its validity; and it may 
also be pointed out inthis connection, that although the seizure 

by the alien property custodian of John Paul's property may have 
included apparently all the property which he owned at that 

time, that it does not follow as a necessary conclusion, that he 
did not have or acquire other property afterwards; nor did the 
amount of the property which he had or the condition of his 
property; or the legal right to claim it or possess it, affect 

his right to make a will; nor would it affect the right of the 
petitioner to have the will probated; nor would such right be 
affected by the fact, that some or all of the beneficiaries 

named in the will were aliens. None of the matters set up in 

the affidavits and the exhibits attached thereto, therefore, 
furnished a legal basis for striking the petition from the files. 
For the reasons stated, appellant's motions were properly denied; 


and the judgment of the court is therefore affirmed. 


Judgment affirmed 
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General No. 79310. 
“October perm, 


Lee Tire ani Rubber Company, oa ‘% 


Appellant, 


WSs Appeal from County Court 


Sangamon County. 
John r Brown and R. A. 


4 _-Ippelleea, 


re, 
= 
ne ww at 


Nishaus, J. 
This proceedings was instituted by John T. Brown 


and R. A. Balcom, partners doing business under the name of 
General Tire Company, in the sounty court of Sangamon county, 
for the purpose of trying the rishts of property of certain 
property levied upon by the appellant, the Lee Tire and Rubber 
Company, under @ judgment recovered against George Graham. 
During the trial of the case an amendment was allomed by the 
court, eliminating John T. Brown from the proceedings, and reste 
ing the claim of ownership of the property in question in the 
eppellee, R. A. Balcom. A jury was waived, ani the case #as 
tried by the court. After hexring the evidences, the court found 
the richt to the property to be in the appellee, and entered a 
judgment accordingly. This appeal is prosecuted from the judgment. 
The property levied upon in the two levies made by the 

sheriff of Sangamon county, consisted of forty four automobile 
tires, which at the time of the levy, were in the appellee's place 
of business. in Sprinsfisid. The matter to be passed upon in re= 
View is referred to in appellant's brief as a question of fact; ani 
as stated in the brief, "there are no serious legal questions in- 
volved, more partioularly a question of facet, as to whether the 
tires which were levied upon are really the ‘tires that were sold 
by George Graham in violation of the Bulk Sales Law." 

It is contended by appellant, that the tires are 
the original tires, which the anpellant had sold to Graham, and 
which Graham had sold and disposed of with the major part of 


his stock of merchandise to a man by the name of Ward, in viola- 
tion of the Bulk Sales Law. The appellee testified, that he 





ai? « 
. 
ons 
~ . 7 





had purchased the tires levied upon from D. N. James, doing 
business at 1325 South Fifth Street in the city of Springfield. 
The question therefore resolves itself into a matter of identifi- 
cation of the tires levied upon, to be the same tires which the 
appellant had sold to Graham; and that they are also shown to be 

a part of the merchandise which Graham sold in bulk to Ward. 

The record discloses some proof tending to show, that the tires 
were the same; but the proof of the iflentification is clearly in- 
sufficient to establish both of the necessary eleaents of proof. 
In this state of record, the findins of the court was proper, 

and should not be diaturbed on arpeal. The jucdement ig therefore 
affirmed. | 


Judgment affirmed. 
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es 
‘Chegter L. Blakeman, 
A Appellee, 


9371.A. 664 


Appeal from Morgan. 


’ 


\ VS. 


Illinois Power & Li 
Corporation, a cor 


Ye 


a 


Niehaus, J. 
This muit was broucht by Cheater L. Blakeman, 
the appellee, in the circuit court of Morgan county, against the 
appellant, Illinois Power & Light Corporation, to recover damages 
for personal injuries suffered by the appellee; and for injuries 
to his automobile, which are alleged to have resulted in the city 
of Jacksonville at the intersection of South Main Street and East 
Morton Avenue, from a collision of appellant's street car, with 
‘appellee's autimobile. The declaration filed charges general 
negligence in the operation of the street car in question; also 
charges, that the street car in question was driven at an excessive 
rate of speed toward the intersection when the collision occurred; - 
also, that the appellant failed to keep a proper lookout on ap= 
proaching the intersection; and failed to give any warning of 
the approach of the street car to persons using the intersections 
The appellant pleaded not guilty to the charges of negligence; 
and there was a trial by jury; and a verdict finding the appel- 
lant guilty, and assessing appellee's damages at $2500.00. Judg- 
ment was rendered on the verdict; and this appeal is prosecuted 
from the judgment. 
The principal questions argusd for reversal of the 
judgment are, that the verdict is mant feat ly against the weicht 
ef the evidence; and that there is no evidence tending to prove 
due care and caution on the part of the appellees; and that 
therefore the court should have dirscted a verdict for the appei- 
lant at the close of the evidence. There is no merit inthe 
appellant's contention, that there is no evidence tending to show 


- i- 





the exercise of dma care on the part of the appellee. The appellies, 
Blakeman, testified concerning thie fenture of the onse5 


"I ane coming in from Springfield to Jnckson= 
ville; cane in oa Morton Avenue sui nc I san goine west 
on Horton Avenue I onus around there very slow trring 

to make that corner and I turned the corner very slowe 

As I tusned on the corner I was hit by # street conte 
Horton Avenue rune cast and west. ** Hain street runs 
north and south. ** My car was a closed car. It 

wae &% very oold night. Kind of dark nicht. There 

4% not any Llichts to asount to anything around. ** 

Ae I cams to the intersection ani attempted to turn 

the corner, I wan traveling very slow; about four or 
five wiles per hour. Uy ear had Rights on it and 

they wore lichted. The accident was nbowt 5.15. As j 
I cane up to Main street and befere going upon it as 

I neared it I looked throuch the fLiling station 

thera. I firat iocked te my left and then I iocked 
throusch the filling atation te are if I could ase 
enything. I knew there wre a car track upon Hain stroate 
I 4i42 not see anything approaching the interssction 

of Main and Horton stereta. As to hew far I cot 

into Usin etzeet before I sas struck T had juet made 

& nice turn about ten feet. Mhen — any ten feet I 
refer to the rear end as to being ten feet in Main 
street. ** As to seeing the street car approaching 

thea? atruck we, a very fow feet after I turned= wns allie « 
As to what I 4id to prevent being etruck by the atrest 
oar I wan blewing ay horn. i did not have time to 

do anything. I hed brakes on my cnt. Tf used thea 

in coming around the corner, Gidwe A to the condi- 
tion of the brakes, whon I saw the atreet srs wold 

they managed to hold ay car down to that apesd” fist 

X sould take care of it. I hed my foot on the brakes. 
The brakes worked. They sere off at the time the street 
car Rit ao. FE was trying to get cut of the way. That 
ear was going 25 or 30 ailes when FE snw it coming. Tf 
aid aot hear ang bell acunited." 


. Whether the apovilec's testiseny vas trathful concerme 
ing the precautions which he claims to have tekan, 0 ascortaéin 
the approach of a atreet car, 750 8 queation for the jury; sad 
it was sleo a question for the jury whether tha precautions vere 
eufficient te aatiefy the lesnl requiremon§ of due onre, nanely, 
such care for his own anfaty as an ordinarily prudent person 
sould exeroiae under the same or similar ocircumstannes. Schneereiss 
v. Tilinois Central R. R. Co. 195 TileApn. 248. And in this state 
of the ovidenge, the court properly denied appeliant's motion te 
direct @ verdict for the appellant. Hor oun we agree with the 
appellant's contention, that the verdict is meanifastiy agesinst the 
weicht of the evidence. A onrefal review of the testisony of, the 
witnesses in the record, ankes if clear, that the jury were fully 


warranted in reaching the conclusion that the appeliant's street 





car approached the atreet interseetion in question at an excessive 
rate ef apeed; and without wivine ony warning of ite appronch. 

A cowurt of review in this situation would not be justified in re- 
versing n judqment on the eroaunds stinted. 

It is anlao contended, that the first instruction given 
for the apvelles is srroneous, because the jury were told in the 
instruction, that the onra required of the appellees, in driving 
bis automobiis, #25 such care aa an “ordinarily preient autono= 
bilist® would exercise; inatead of arying an “ordinarily prudent 
person” would oxercias. It must be pointed out hovnever concerning 
thie contention, thet every automobilist ic a percon, ani that 
the wor’ antomobilist wes uniouhtediy uted in that senae; and 
that the jury could not have been misled inte thinking that a 
different rule provaiied with regard fo the anre to be oexerciacd 
by an automobilist, then prevakina with refurence to sny other 
person. TYeohnicinily the word "persen® wes the proper one to use; 
bet xe are of opinion that in thia case, and in wiew of the other 
ima:zuctionsa on this point that no hara comld have resulted by sub-= 
stituting the term*sutorobilist* in the instruction mentioned. The 
error cannot therefore be ragardad as reversible. The record does 


nos diaclose any rovercible error, andi the judgment is affirmed. 


Judgment affirmed. 
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